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THE BENGAL TENANCY ACT, 1885. 


BEING 

ACT No. VIII 0iP 1885. 

• »■ 

* PASSED BY TEE aOVEBNOli-QENEMAL OF INDIA IN COUNQIL. 

{Received the assent of His Excellency the Governor-General on 

the 14th March, 1885. 


An Act to amende ai^4t consolidate certain enactments relating to 
the •Earn of *Lauddord and Tenant within the territories ‘ 
under the admiuislrq^ion of the’ Lieutenant-Governor of 
^ Eettgai. ^ ' • 

Tlio-original bill whicS was ihti-odnrtfcd by SiwRichard Temple in the Bengal 


History of the Act. 


Council in August, 1^78, was “ to provide for the more 
speedy realisation of iUTcai-s of rent.*** The Eieutenant- 


Govomor, it is said, in view of the loud siml coii.stant complaints put forward hy 
the zemindars as to tlio difficultj’’ luider the ])iesont law of collecting even undis¬ 
puted rout.8, is anxious to provide them at a^x early date with a reasonably 
suinmaiy proceduie,'46o enable t liem to overcome the psissive resistance of their 
aiaiyats, ixrovi^d that the ™iyats’ tenure ivas at the same time so protected and 
Btrcngthehed us to obviate any fear of their being made to snifer unduly in tha;. 
process. It was found,.however, impossible to frame a precedure which shall be 
perfectly fair to both paities, anti yot afford such special facilities to the zemindar, 
as he seeks to secure. ' I’lie bill was referred to the Supreme Council, but «ab- - 
scquqntly on the 21st December, 1878, a bill on tbe same scope was intx*odnce!d 
into the Bengal Conncil, and bn the 22nd Fcbi-uaiy, 1879, referred to a Select 
Commiltee-t The Select Ctmunitioe of Council upjtointed . to report on the bill 
urged jfa paragra})b 14 of their rejxort the propjuety of iakm|[ nj> the revision bf 
. the Rent Daw of Bengal ^ a tnuch more conQn'ebensivb’mainner than was cott- 
ttgnplated at first by t he^l^ngal Govemniout. Sir Ashley Bdcn, therefore, in 
his No. 882-B37LR. of the Bitl April 1879, proposed to appoint a Special Com¬ 
mission who would (1) “ prepare a careful analysis und digest of^he existing 
statutpiy and case Jaws ; (2) consider tlie suggestion# for amendment that, have 
been put forward of late years j and (3) preujmj a di’aft bill embodying tnolt* 

* iPeetho Adminiatrallpii Beport of Bengal, 1876-77, p. 11, quoted in th#> IntrodTije^dcatiJ 
atUe". . ' k ‘ ' 

t; Boa. the Admirfstratiqn Bpttort of Bengal, 1877.7B and 1878«7», pp. 7, 
ly, qubtad^ in the lntfcAaiPtion,'ait;£e, ^ 

.1 
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additions to the Bid>stantiv» law, apd*Rucli iniprovemonts in tlio law of pto* 
oeclnro, as may cdminciid ilieinsolvos to llitsir judgment.” ^,Tlio CommiBsion 
submitted tliem report with their draft hill on the 19tli Juno 1880, This 
bill is known ns tho ConiniisRion Bill.^ Considerable difference oi opinion 
prevailed, especially with regardT to the changes mavie in the substantive 
law by this bill and Sir Ashley Eden found it Tieccsgpry to place Mr. Rcj^nolds, 
a Secretary to tjio Bengal Govevutnent, and a Member of the Legislative 
Qonncil of tho Govenior-General, on special duty, in connection with the 
revision of tho Bent Law, withinstrnct,ions to visit the important local centres, 
and tliere to confer with leading official and non-official persons on tho suhjQct of 
the bill, to receive and consider, in communication with the Bengal Government, 
all the various reports and recommendulions that might <j©mo to hand, and to. 
projiare a measure ornbodying tho ultimate views of the Loesd Government. Mr. 
Reyuolds sulmiitied his Momoraudnm on the rent hill on tho 18th May 1881, 
and proj)ared a revised bill wbich was settled by Sir Ashley Eden, and is known 
as the Bengal Bill. This third draft, with all necessary papers, were submitted 
to Her [Majesty’s Secretary of State for India by the Government of India on the. 
2lst March 1882, hut tho former (Lord Hartington) disajjprovotl the measure on 
many material points in his Despatch of the 17th August,1882, to which an answer 
was sent by the Government of Itiditi on the 17th October 1882. The Secretary 
of State, by a telegram of the Ihth Decomber 1882, adhered to his opinion, but 
granted sanction to the introduction of tho ineasuro Of tlie* Legislative Oonneii, ' 
The Ooverunient of India, therefore, by a telegram, dat^d tho 22n{^Deceraher 
1882, promised to recast tho oill in accordance with^lic general views expressed 
by Lord Hartington, aid to introduce the bill ilto the Viceroy’s Council. Thus 
was tho bill translated from the Boug*al into iho India Council. also we hac^ 

three bills, known asJLho Beul^il Tenancy Bills. Bill f^o. T was submitted by the 
Select ComTnittee with their repoH yn the 2nd March 1^83, Bill No. 11 on the 
I4th March 1884, and Eebruaiy 1885, which passed into 

aio^Act on the 14th March IBS.'i. * • 

Act X of 1859, which was the fu’st Act passed expressly to settle the relation 
of landlord and tenant, was described ns “an Act to amend 
** ®' tho law rdlating to the recovery of r^t in the Presidency 

of Fort William in Bengal,” and Act VIII of 1809 (B.O.J was simply “an Aot 
lo amend tho procedure in suits between landlords and tenants.” • 


Whereas it is expedient to amend and consolidate certain 
Preamble enactments relating to the law o£ landlord and 

tenant within the tenitorios under the adminis¬ 
tration of the Lieutenant-Governor of Bengal: It is hereby enacted 
$A follows:— • . 

. * • 

The preamble of Act X of 1859 ran thns : “ Whereas it is expedient to re- 
Old A«t8. enact with certain modifications the provisions of the e%* 

\ y A istifig law relative to the rights of raiyats with respect to 

tne <|plwory of potlas ar^ the occupancy of land, to the prevention of illegal 
pAXtmtion and extortion in connoctiim with demands of rent, and to other quCstionB 
'^nneotod with the same, to extend the jurisdiction of Collectors, and to prescribe 
for the trial of such questions, as well as of suits for tbo recovery of arrears 
M rent, and of suits arising out of tlie distraint of property for such aiTears, ilgid • 
the law relating to distraint; it is enacted as follows.” Act Vlll of 
19 "(B.O.) had: Whereas it ft expedient to amend the procedura in anits ba- 
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twoen landlords Ukud tenants in tlK^provinceff subject *to the Lieutenant-Governor 
of Bengal; it is linacted as follows.” • 

Act ^ of 1869 was tbo first Act passed by tlio Govofnmont to redeem the 
t. h 4 . pledge that was^ given to tbo raiyats by the Proolamatiofi 
Objeotof ho o . Permanent Settlement (see the Introduction, ante). 

That Act was therefore both*an amending and consolidating Act, while Act VIII 
of 1869 (B. C.) was simply a re-enactment of Act X of 1859 with the procedure 
sections struck off. The object of Act X of 1859. was to re-enact the provisions 
of the existing laws relative to the rights of rai^.ats, and not in any way to destroy 
them*. If, therefore, a person had a gorabundi tenure before ■‘bo passing of that 
enactment, the enactment of that Act in no wise deprived, him of his rights—-per 
ICemp, J.,in (Rajah Kolanund v. Nirput, 17, W. II., 306.) .The present Act pur¬ 
ports to bo more extensive, and in the words of the Governor-Genei-al, the bill 
upon which it was dovolo])od was a “ bill for the restoration rather than for tho 
redistribution of property.” Tho Select Committee, how'ever, in para. 9 of their 
report on Bill No. I, observed: ‘‘ Before prooeetling to give explanations usual 
in a statement of this description, it should be mentioned first that those expla¬ 
nations will, as far as possihle, be confined to points on which it is proposed 
t(P alter the existing law ;*apd, secondly, that tho Bill is no more than it purports 
to l)e, namely, o hill to ametui ami cemsolidate existing enactments.'* Though, 
however, tho Act purport# to amend and consolid.ato certain eiiactinents relating 
to the law of landlord and tenant only, it provido-s also for certain cases in which 
the relatiohsliip of laucllord and tenant is impeached, sr does not exist,—see section 
167. Some of the provisions go beepnd tho existing law.—See Chapter IX, Iraprove- 

A lioati'no/the Act however, the ACt should bo considered 

“bmy to landlord and te- as,only applying to suits bpt'ween landlords and tenants. 

* The* Court must, tberofore,*in a disfluted case determine 

judicially the fact of tbo existence or the non-existenco of tho relations of land¬ 
lord and tenant, before it can decide whether it has jurisdietten under tho Act or 
not. (Hurco Persad v. Koonjo Beliari, Mai’sh., 99; W. R., h\ B., 29; 1 Hay, 238; 
Madhu Dasa v. Shah Babu Bonownri Lai, 2 Board’s Rep., 92; Syed Jcslian 
Hossei]jj,», Baker, 3 W. R., Act X, 3; Bb.arut Qlnindcr v. Oscemuddiu, C W. R., 
Act X, 56; Rameswn.r v. Messrs. R. Watson ami Co., 7 W. R., 2; Mohunt ' 
•Ja.lka V. Kaila.s Chundcr, 10 W. R., 407; (9inndernath v. Ass.anooll.ab, 10 W. 
R., 438 ; I)oyal Chaud v. Nabin Clmnder, 8 B. L. li., 180 ; Rarngntty v. OoUrisli 
Chundcr, 17 W. R., 14; Rom Krishj v. Sheik Harain, 1, L. R., 9 Cal.^517; 12 
C. L. R., 141. See also 2 C. L. R,, 302.) Compare, however, the effect of sections 
157 and 158 of the Act-ujjon these decisions. ^ 

“ Certain enactments." —This Act does not’purport to bo an exhaustive codi¬ 
fication of the law of landlord and tenant. For special enactments not affected 
by this Act, see section 195 which saves patni and other laws. For enactments 
amended and consolidated by this Act, see Sobedulo I. . • . 

"Relating to the law of landlord and tenant." —As ob^rved above, the appli- 
c^iption of this Act is. mainly where the relation of landlord and tenant exists 
between the parties; 

Mr. Field observes in bis Digest, Article 4, Chapter I, Part I ;a 
T ho relation,of landlord and tenant subsists (A^ where it has been created 
W a contract valid acoowling to tho law in fo^c at tho time of executing such* 
(Jontract: (B) where it is reasonably implied from tho acts of the parties; 
where it has been created or continued by the operation of law,” (we may 
1) or by change of parties. We shall follow these or4eTs in di.i|cnssing 
the relation of landlord and tenant; and sMl also discuss how the relation 
terminates. . ”. 
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Oompetenoe of* the patties, freedom of assent, lawfulness of tho oonsi- 
(A) Where the rela- and lawfulness of object aA tho four points 

Mon*’ of landlord and which render an agreement to be a contract. Section 

Contract Act provides : “ All a^eements 
are contracts if they are m.nloby the free consent of the 
parties competent to contract, for, a lawful eonsidej-wtion and with a lawful o>>jeot 
and are not hereby expressly de(5]ared to be void. Nothing herein contained 
shall affect any law in force in IJritish Tmlia, and not hereby expressly 
repealed, by which any contract is required to be ma^le in writing or in tho 
presence o£ witnesses or any law relating to tho I'egistration of documents.*” 

Competence of Parties. —Section 11 uE tho Indian Contract Act provides: 
“Every person is competent to contract (1) who is of the age of majoi’it;;^ 
according to the law to whudi he is subject, and (2) who is of sound mind, and 
is not disqualified from contracting by any law' to w'hich ho is subject,” (we 
may aild) provided (3) that the contracting party do not act in excess of his own 
interest. 

(1.) Minority. —For all ])orsons domiciled in Bidtish India, Act IX of 1875 
prescribes that the pex’ii^d of minority shall la.st until tho conqdetion of tlio 18<h 
year, unless tho minora have gnanlians appointed for- them by a Court, or aro 
brought under tho charge of the Court of Wards,—-in which case they W'ill 
attain majority ujxon tho completion of the 21st ycj^’. Of course if thcj minor 
confracts through his lawful guardian acting for his' Interest, the conto’Siot 
would be valid. But if lip acts himself, will histconiraefc be voidable or void ? 
Mr. Field in a note to his Digest observes: “Under f lie Indian Conti*art Act, 
contracts made by minors aro alisolq^tcly v6id, %iot voidable merejj'. .Uxider the 
English law', a leaso made bj^ a minor lessor is voidable hy him on his coming oi 
age but not before, er by his^ heir if be die under aigq: it cannot bo avoided by 
the les.see (Woo<lfii)l, 35, Smith, 61, 62). So a lease to a minor lessee (unless 
it be for ntcessary lodging), may be avoided by him with|n a reasonable time after 
coming of ago, but is not absolutely void (Woodfall, 66, Smith, 69-71; Fawcett, 
5).” Sir Riehaifl Garth, C. J. seems to dissent from this opinion. He ashs, 

Isihj .—Are contracts made by a minor, notwithstanding section 11 of the 
Contract Act, absolutely void or voidable only at the minor’s option ? 1 should say 
they are or ought to be only voidable. 

“ Could a lessee, for instance, having taken a leaso from a minor and having 
entered into possession and had tho benefit of two lucrative seasons, throw tho 
lease up afterwards whenever it suited his purpose P or could the lessee after 
having,taken possession avoid such lease at all ? , 

“ Sndly. —Could the minor avoid tho lease befhre he came of age, whether the 
lessee could avoid it or not ? 

“ -Could not a minor lessee avoid a leaso for the future, eren for 

necessary lodging ? Is ho over liable for necessaries which have not actually been 
auptplied / 

“ As for examjdc, suppo.se ho wore to enter into a contract fora supply to him 
of so many loaves a day for a month, would the contract be binding on him except 
so far as he pad enjoyed the benefit of it ? I think not. I consider that the same 
prim^plo applies to a contract for future lodging. Hands v. Slaney, 8, Term Be- 
* ports, 573, which is tho case refoired to by Woodfall, was an action for me and 
■occupahon. No doubt a minor would be liable for that. The just and proper rule 
. vould seem to be th^ leases both to and by minors should be voidable only at 
„ .their option.” (II. C. R. TI. p. 357). 

'^1* 9ound “ A person is said to bo of sound mind for the purpose 

I' pf a contiact if, at the tisSe when he makes it, he is capable of understaiud’* 
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it an<l of fominjgf a rfiitional jmlgmont as» to its effect upon his 


:s 


^ i interests” 

12 of the Indiaa Conti-aot Act). 

(3) Acting in excess of interest .—Soo section 194 of this Act. Mr. Field thus 
iums up the law on this point by article (J of Kis Digest: “ No person having a 
imited interest in land is competent to grant a lease which shall bo valid for any 
surpose or period in excess of his own interest., A lease of the minor’s interest 
ind of something in excess is void as to the excess merely and is valid to the 
3 xtent of the lessor’s interest. (Reg. XVIII of 1812,8.2; Woodfall.)” Tliis 
irtiolo has boon taken from (1) Musst. Mohan Knbr v. Zoramun, Marsh. 166, 
which .held that a Hindu widow can grant a lbfi,sc for her life only, (2) Duinri 
V. Kisscssur Lai, 15 W. R., 291, which ruled that an occn[)ancy raiyat can create 
a’mokarari lease to the extent of his own interest and (3) llarish Chunder ». 
Srikali, 22 W. R. 274, which laid down that a lessee cannot m.ake an underlease 
for n longer toim than his owm lease. There are two provisoes to this article, e,g. 
(A) Provided that, if the ]es,sor acfjniro such excess after the execution of the 
lease, such lease is valid as against him for sueli excess also (Evidence Act, S.' 
115; W. P. R., 105; 1 N. W. P. Rep., 103; 20 W. R., 292). Provided that tho 
following leases are valid (article 7): 

1 — a lease or farm exceeding ten years or beyond tho period of expiration 
of the ward’s minority, given’by tho Oonrt of Wards under tho sanction of the 
Hoard of Revenue (Act IV B. 0. of 1870, s. 9). 

2— a lease given without such sanction by tho Court of Wards or by the Col¬ 

lector acting; for tho Court or,by the manager ap])ointe(l by the Court for a term 
not exceeding ten years nor beyond the period of oxpiiution of the ward's 
minority: nrovjded that any such lease sh^ll become imll and void on tho 
rsmoval of toe wasd’s ost.ate fi-om the suporintondenco of tlio Court of Wards 
for any cause whatever. (Ast IV (B.O.) tff 1870, s^D.) • 

3— leases for a ]icrio3 exceeding live yeiH'S made with an order of tho Civil 
Court previously obtained g.nd leases for a period not exseeding fNi'o years 
made with or without such an order by tho manager of tho estate of a lunatic. 
(Act XXXV of 1858, section 14.) 

4— leases for a period exceeding five years, made wuth an order of the Civil 
Court previously obtained, and leases for a peiuod not exceeding five years 

? iade with or without such an order by too manager of tho estate of a minor. 
!Act XL of 1858, section 18.) 

5 —leases of ghalwali lands in the district of Hirbhum for periods extending 
beyond tho lifetime or incumbency of the grantors and granted for tho working 
ofmines or for the clearing of jungle or for tho erection of dwelling-houses 
manufactories, or for tanks, canals and similar works, subject to this 


or 


condition that every such lease bo approved by tho Comtaisai(jjior of the 
Division by an endorsement on too lease under his signature. (Act V of 1859, 
8 . 1, proviso.) • « 

Freedom of assent .—“ Consent is said to he free when it is not caused bj 

(1) coercion as defined in s. 15, or 
* (2) undue influence a.s defined in s. 16, or 

(3) fraud as defined in s. 17, or 

(4) misrepresentation, as defined in s. 18, or 

(5) a mistake, subject to ss. 20, 21 and 22. • 

Consent is said to be caused when it would not have been given but for the 
existence of such coercion, undue influence, fraud, misrepresentation or mistake.” 
(b. 14 of the Indian Contract Act.) 

Lawfulness of the consideration or object .The consideration or object of m 
agreement is lawful) unless, it is forbidden by la^, or . 
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* is of snch naturp that* if permitted, it jronld defeat the provisions of any 
law, or • 

is fraudulent, or 

involves or implies injury tc the person, or 
property of another, or 

the Court regards it as immoral or opposed to public policy, In each of 
these cases the consideration or object of au agreomont is said to bo unlawful. 
Every agreement of which thp object or consideration is unlawful, is void.” (s. 23 
Indian Contract Act), 

The Oontraet need not he in writing .—It is not necessary to tho validity, of a 
contract creating tho relation of landlord and tenant that such contract should bo 
in wnting, bnt where it lias been reduced to writing, registration is necessary 
whore the law requires it. 

Nitynnund «.* Kishon Kishoro, Sp. W. R., Act X, 82, is an extremo ease 
(B). Wherethe relation ■where such relationshi]) lias heou inferred : “ We think,” 

of landlord and tenant is observes Steer, J., in this case, “that though by tho law 
acta'^or oonduot^of the of landlord and tenant, as applied in England, a person 
parties. takes and culiiv.al,os tho lands of another (there being 

no express permission to cultivate on the side of,tho landlord, nor any cxpijess 
condition to pay rent on the part of the cultivator) would not be allowed to he 
regarded as a touaiit, but treated as a more trespasser, tho peculiar oiraunu 
stances of this country preclude the applicability of tho teclmieal doctrine of tho 
English law of landlord and tenant to such a case. Herd it is a very usual 
for a man to squat on a piece of land, or to ta]ro into cultivation an nnoccupicJ 
or waste piece of lanill Tenancy, in a gi'c'at many ilistricts in IJoiiga^, commences 
in this way, and whore it dpes so commence, it is presumed that the cnltivatStir 
cultivates by tho ^onuissioi: of tho laiiidlord, and iif under ohligiition to his land¬ 
lord to pay him a fair rent, when ;.he latter may cliooso to deinanil it. Thus, the 
established usage the country I'Ogards iheso pai'tioa as landloj'd and tenant, 
and unless the landlord chooses thus to treat him, tho cultivator is not regarded, 
as ho would bo by the law as adinimstered in England, as a tri'spnssor but as a 
tenant, and he would bo so, although ho may never have oxjn’cssly juikiiowledged 
the landlord’s right, or entered into any express contract witli him for tlio pay¬ 
ment of rent. If he chooses to cultivate tiio Komindar’s lands and tho zemindar 
IwtK him, there is an implied contract between them creating a relationship of 
landloKl and tenant. Therefore wo think that, under* the oireumsta.nces of the case, 
where the defendant avon'odiy holds and cultivates the plaintiff’s lands, .he 
is, by the universal custom of the countiy, tho plaintiff’s tenant, and while so 
holding and cultivating, is bound to pay him a* fair rent, and to iMve him a 
kabuliyat.” 

*So it has been held that parties in possession make themselves tenants by use 
knd occupation, and may be sued for rent, even though not registertid by the 
, leraindar—(Ranee L4lan Mani Sonamani, 22 W. R., 334). A by ponnitting B 
to build a hint on his land, impliedly admits him as his tenant, and can claim font 
from him, but not a share of tho profits—W. R., Sp., 165. A zemindar by taking 
the deposited rent of the 'plainiiiff’s purchased lands, admits his status as purchaser 
from former raiyats(tludadhur y. Khotra Mohun, 7 W. R., 460). A landlord 
*1^' taking rent from a party and^suing him for arrears of his predecessor’s rent, 

- jacknowledgOB him as his tenant—(Cazi Syed Mahomed Azmul u. Ohundilal, 7 W. 

,, ti., 250). A party in possession, and receiving from the occupant raiyat the entire 
pSi^ble for the land, has a right to claim rent from the raiyat as his personal 
I’i ^ proporty-(Bhyi*o Sing u. Rajah Lelanund, 21 
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^' HohHng on after the hase. —A landowner who, after the expiration of a lease^ 
oontiiiuos to re<!eivo rent for a freSh period, and suffers the tenant to occupy, 
must be considered to have acquiesced in the tenant continuing to hold upon the 
teiTUB of the original lease, i. e., as tenant from year to year, and cannot turn out 
the tenant or treat him as a trespasser, witliout giving him a reasouablo notice to 
quit^(Ram Kbelawan v. Mus^J;. Soondra, 7 W. R., 152; Jumail Ali v. Cliowdiy 
Clmtturdhare, IG W. R., 1B5; C. G. 1). Betts v. Jamie Sheik, 23 W. R., 271; 
Sadhoo Jlia v. Bhnpawan Upodbya, 5 W. R., Act X, 17 ; Ooma Lochan v. Nityo- 
ohand, 14 W. R., 4G7). But to justify a holding afttir the expiry of the lease, a 
direct consent on tho part of the landlord is requisite ; otherwise tho tenant will 
be regarded ns a trespasser and bo liable to diiinagcs—(4 W. R., 4 ; ivlr. M. H. Galo 

V. Maharani Sreemuty, 15 W. R., 133). A condition in a lease allowing a tenant 
to hold on after expiry, till a now aiTangement is made, docs not entitle the 
tenant to claim a fresh arrangement witji the ssemiudar direct—(1 W. R., 250). 
A tenant, wlio holds over after tho expiration of a lease, does so on the same rent 
and terms as before, until a fresh settlotuent is come to—(Sheik Enayutullah r. 
Sheik Elalioebnksh, Sp. W. R., Act X, 42 ; Tara Chandra v. Ameer Mundle, 22 

W. R., 304). Where a tenant who has a lease for one year holds over after the 
exjui’y of his lease, and is in^t in the position of n trespasser, it must be presumed 
that lie has continued to hold dn the same terms as those on which he held in tho 
first year of his term—(Srimati Altab Bibi v. Joogul Mundle, 25 W. 11., 234; 
Sheo tSuhai v. Bechaii, 22^ W. R., 31). If a tenant eneroaclies, the presumption is 

Encroaohmeat by the that he does so for the bouetit of tho hiudlord—(2 Hay’s 

Reports, 5ti0). 

But a tenant’s more statement Bf willingness to pay rent is not sniEciont to 
Where the relatloif is Constitute tho relation of landlord and tenant—(Messrs, 
not made out by implied T. Ltans and others i;. Mr. C^G. D. Bstts, 13 W. 11., 94), 

Where tho plaintiff and,dcfendai)t both hold _ ottas from 
tho same zemindars, but th§ plaintiff’s potta ■which is of u^^uter data is for a 
.moorfut which includes the laud for which the defendant holds a lease, plaintiff’s 
lease does not make him defendant’s landloid—(Kalam v. Panchu, 11 W. R., 
128; 3 B. L, R., A. C., 253). An alluvial formation accreted to a raiyat’s 
joto and the proprietoiy right in the accretion* w^as claimed hy the Govom- 
jnont on one hand and the neighbouring zemindar on the other. The I’uiyat 
held his jote under Government, but ■w^ishixig appai'ently to make sure of the 
land whichever ■way matters inin out, he sued the landloi’d for a potta. The 
Coart however, hold that the suit was not maintainable. “ Section 2 of Act X 
of 1859,” observed Peaco<;k, C.J., “ enacts that every raiyat shall he entitled to 
receive a piptta from the person 4o 'whom tho I’eut of land held or cultivated by 
him is payable. In this case tlie rent of the jote is payable to Govei’nment, 
and as the acoi’ctiou ■vv'as to the jote, the plaintiff has no right to demand a potta 
from tho zemindar or his ijaradar. He is not tho raiyat of the zemindar or his^ 
ijaradai', nor is I’ent payable by him to the zcmiTvlar or his ijaradar for accre¬ 
tion ’’—(Campbell v. Krishna Dhun, Mai-sh’s Reports, 67). 

•By operation of law. —As, for instance, "when the landlord sues a trespasser 
.. , „ in the alternative under section 157 of the Bengal Ten- 

ha«ijeencpe*tedoroontu been held that a dccreff of a Civil 

liliJ Court in a suit (the plainttof whfch referred to sectioil 80 

of Eeg.Uof 1819, and lection 10 of Keg. XIX. oims) 
which declared the right of the zemindars to assess rent 
on land not proved to have been held under a grant prior to 1st December 1790, is 
sufficient to establish the relation of landlord and tenant between the zemindars 
and the party against whom the right of asBftBBXuent was declared—(Srimati 
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Soiidamini v. Sarnp Cliunder, 8. B/L. R., App. 82; 17 W. R., 303). Bnt a difforehl; 
view has also been taken, ^liet-e tlic lands in question had been declared in a 
pi’evious litigation 4ietwcen the parties to be nxt/ lands of the jdaintiff’s zemindaii, 
wrongfully held by the defendsyit. ‘under an invalid lakhom] title, ‘it was held 
that such fact was not suftudcnti to convert the defendant hito a tenant of 
tho plaintiff—(Soudamini v. Mohesh, 111 W. R., 202). Under the provisions of 
Regnlation V of 170S), 'section 5, and Regulation V of 1827, section 3, the 
Collector took chaigo of a sub-tenure as administrator of. a deceased person 
to whom the snb-tonurc belonged; it was held ho was in no sense the tenant of-* 
tho superior landloi-d, and c(rase(|uent.ly no suit foi* ixiut will lie against liim— 
(Collector of Bogra v. Dw'arkanath, 4 B. L, R., App., 80; 13 W. R., l94). 
Wliere a putiiidar and Lis tenants were defendants in a suit brought by the 
asemindar for setting aside tho pntni, and both were by decree made liable for 
the mesne profits •which the tenant eventually paid out of his own j>ockot, it was 
held that the effect was to cancel all relation of landlord and tenant between the 
putnidar and his tenant, and to give the tenant a right to receive back w'b»at be 
bad paid—(Rakhal Moui v. Bvaymdra, 23 W. R., 303). Where A holds under 
B’s tenant, his possession is not adverse to B, and if ho continues to hold, tho 
presumption is that he holds as before. If settings up a title to any poHioJH of 
the pi*o])erty, he obtains a decree against B’s alleged tenant, this will give a 
cause of action against A—(Bnngsaraj v. Mohunt L^jl, 20 W. R., 305). 

By change of imrLics : Sec sections 72 and 73 of fh*e Act, 1'he relation of 
Beg. XVIII of 1812, laTUillord and tenant contimtfs cvefl when the ititcrestof the 
8.3,01.2. former is tinnsfen-ed privale sale, gift or otherwise, or 

by an execution sale ar by tho ope,Ration <f£ the laws of inherifanqc or will, or by a 
revenue sale,—w'here the purchaser has no legal jtoAver to avoid tJie tenant’s iniei’ett, 
or having such poB^er does hid. elect f« exercise it.'^’he hiAV on this-point has 
been laid down by section 100 oii tho Tj’ansfer of Property Act; “If the lessor 
transfer# the pj*(*])#rty leased, or any j)art thereof, oii any part of his interest there¬ 
in, the transferee in tho absence of a contract to the contrary, shall possess all* 
the rights and, if tho lessee so elects, bo subject to all tho liabilities of tho lessor 
as to tho property or part tran.^feri*e(l so long as he is the owner of it; but tho 
lessor shall not, by reason only of such transfer, cease to be subject to any of tho 
liabilities imposed upon him by the lease, unless tho lessee ehsets to treat tbo 
transferee as tlic person jiable to him.’’ There may not be an express agreement 
b(!iw'een tho })a.rties to pay rent: and wJu’re a jiarty oceuj)io8 land within a 
zemindaj-i as a tenant-at-will on term of jiaying rent, a purchaser of the zemindari 
would })ave a right after his jinrchaso to trc'at him as a tenant-—(Guru Prosunna 
V. 8ree Gopal, 20 W. R,, 95^). A j)urchaser flf land is bound by* a contract 
betAveen his vendfu* and a tenant, which is s(ieured by tbe rent of the land 
remaining in the hands of such tenant, tho conti*act being in the nature of an 
<is8essment of I'ent of tho property sold--(ChuT-aman v. Musst. Patoo Koer, 
24 W. R., 68). Soothe relation of lamllm’d and tenant continues Avhen the 
latter is a permanent tenure-holder or iixed raiyat and his interest is trans¬ 
ferred by sale, gift or mortgage (sections 12 and 18 of tliis Act), or by an 
execution s^le (sectionsi 13, 14 and 18) or by summary sale under any law 
relating to putni or otlmr tenures (s. 8, 01. 1 of Reg. VIII, of 1819; s. 105 
of Act X, of 1859; s. 4 of Aet VIII, of 1865, B. 0.; s. 159 of this Act), or by 
the laws of .succession (ss. 15 and 18 of the Act); so the relation continues when 
the tenant 'B an occupancy raiyat, and his interest is transferred by devolution 
or death (s. 23 of .the Act) or by execution-sale for arrears of i-ent (s. 159), or 
';h 5 ' sale, gift or otherwise where his holding is transferable by usage (s. 183, iJJus* 
tpation or where his interest is trausdeiTed by an execution sale for moiiey 
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. decree or by grants, sale, gift on otberwirfe with tho consent of his landlord. 
Receipt of rent from tho transferee lias been held to be equivalent to such consent. 
A zemindar may recognize a transfer by receiving rent fA>m the transferee— 
* (Nobo Koomar v.»KiBfieita()hunder, Sp, W. R., Act X, 112 f 

trS^t’ere?li°s'tenSit. Dwarhanath v. Allendi, 15 W. 11., JJ20; Dhunputu. Velleyet 

All, id?,, 211; Amiiidmayi v. Mohendranarain, id., 264; 
Hanooman v, Miisst. Koomerunnessa, 1 Hay, 266; Meah Jan v. Kurunamayl, 8 
B. L, R., 1), A zemindar may by.accepting rent assyut to a transfer wbich involves 
a sub-division of a tenure—(Bhai*ut Chmidor v. Gauganarain, 14 ',i. R., 211). Tho 
mere cognizance or supposed cognizance by a zoiniudar of the fact of a pai'ty liaving 
purchased a tenure is not sufliedent to cure the defect of non-registration. It 
ihuKt be shown timt the zemindar has not only known of the transfer, bat has 
mjccpted the transferee as his tenant—(Sarkics v. Xali Knniar, Sp. W. R., Act X, 
98). Where a zemindar takes rent from a ]>arty as hohler nf*a tenure, ho cannot 
Afterwards di*aw back and ignore the ])ositiou of snch party, oven altliongh the 
latter may not have been registered in Ids ollice—(Mirtnn joy v. Gopal Chnnder, 10 
W. R., 466; 2 B. L. R., A. 0., IIU). So again a landlord, by having allowed the 
sums paid into tho Collt>ctorale by a third paHy to he carried to bis credit, was 
held to have clearly j-ecrjgijizcd tho transfer fi-oiri the tenant to the third party, 
although such transfer had not been I'cgistcred — (llanigobiiido v. Doshobluwja, 18 
W. R., 195). Ill tho ^same* way where a landlord, in executing a decree for rent, 
sold his raiyai’.s tenure, he cannot jmiceed against tho old tenant for arrears of 
rent; but ho niu.st proceed against tlie o.\ocutiou-j)ni«r!liusor, notwithstanding the 
non-registratioii of the purchase his sherista—(Prosuinioinoyi v. Jlkuhotariiii, 
10 W. 11., 494< Gopee Kristo v. Ram^Kumaif, Marsh, 213^ Ibit thopajaneut of 
Pent to the gomaitfa for oviy^* two years without communicating the fact of purchase 
to the zemindar w’as held aioI to ainouiit tf> a reisogwitiou of efheh transfei’ by the 


zemjudai'—(Brojo Bihari v. Aka Golain, 16 W. R.. 97). 

Section 111 of the Transfer of ih*o[)(rt'ty Act gives tlJe law on this point 

(D.) Determination of succinctly: “ A lease of an immovable property deter- 

the relation of landlord _ 

andteuant. mints 


(«) by efflux of the time limited thereby ; • 

(5) where snch time is limited conditionally on the happening of some 
®vent—by the hajipenxng of such event: 

(c) whei“o the interest of tho lessor in tho property teniiinatcs on, or his 
power to dispose of the same extends only to, tho happening of any event—by 
the happening of snch event: 

(d) in case the interest o^thc lessor and tho lessee in the whole of the pro¬ 
perty become vested at the same time in one pci’soii in tho sumo right; 

'' (e) by expi*ess siuTcnder; that.is to say, in ease the lo8.seo yields up his in¬ 

terest under the lease to the lessoi’, l]\jr mutual agreement between them; 

(/) by imjilied siUTOudcr: 

(i?) by forfeiture ; tliat is to say (1) in case the lessee breaks up an express 
condition which provides that on breach thereof, Die lessor may I'e-enter, or tho 
lease shall become void; or (2) in ease the lessee I’onoiinces his ebaroetci’as 
BUoh by setting up a title in a third person or by claiming title in Wroself, and 
in either ease the lessor or his transferee does ^orne aot showing his intention to 
determine the lease; . 


(A) on the expiration of a notice to determine the lease, or to quit, or of 
intention to quit, the property leased, duly given by one jiart^ to the other. 

(a) —■ To the first of these the corresponding section of the Bengal Tefianoy 
A^ is section .44, cl. (c), limited by section 45, •which apply to a non-occupancy 
raiyat, but there is no corresponding provision for tenure-holder and necessarily. 
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none for permanent tonure-Iiokler, fixed raiyat or occapancy raiyat, who cannot . 
be ejected on this ground at alh 

(&) — To the 2nd corresponds section 44, cl. (a), limited by section 46 of this 

*Aot. • 

(c) As, for instance, by sale of the estate or tennro for its own arrears of 
revenue or rent, where the purchaser elects to determine the tenancy (Act XI 
of 1859, Bs. 52 and 53; Act VII, B. C. of 1855 s. 12; Begulation VIII of 1879, 

8. 8 cl., 1 ands. 11, cl. 2; AotVIII of 1859, B. C., ss. 66 and 59, Act VIJI of 1865 
ss. 16, 4. There are exceptions to these.—Act XI of 1859, s. 51, Act VII, B. 0. 
of 1868, 8. 12, see the Appendix). The corresponding sections are ss. 169, J.60 
and 161 of this Act. Bo it has been held that where the lessor’s interest ter¬ 


minates, the lessee must also go out.—(Hui’ish (Ihunder v. Sreo Kali, 22 W. Kl, 
274. Marsh, 166). But where tho relation is once admitted, it continues, and 

Non-payment of rent mere non-paymciit of rent docs not determiufj tho ten- 
doea not determine the anpv 
tenancy. 

(a) — we have a similar provision in section 22 of this Act. 

(e) — correaponds to section 86 of this Act. 

(/) — corresponds to section 87. 

(ff) — (1) Breach of condition. —We have corresponding provisions in sections 
10 and 18 (with respect to a permanent tenure-holder and fixed raiyat), in section 
25 (with respect to an occupancy raiyat) and section 44, cl<a and b (with respect • 
to a non-occupancy raiyat). , 

(g) — (2) Disclaimer. —Mr. Field in a note fo his Digest, p. 1?, observes: 

“ Under English law a parol disclaimer of tlje landlord’s title will eJfcct a forfeiture 
of a tenancy from year to year or terfancy-at-will, if the landlord so elect; but will 
not effect a foi*foit\ire of a lease for a term certain. ,, But a disclaimer by matter 
of record, as, for example, w'hen a tenant in answer to an action for runt denies the 
relation of landlor^ji and tenant and sets up a title in himself or some third party 
will work a forfeihiro of any lease. Tho principle of forfeiture by disclaimer, 
so far as it has yet been introduced into these provinces, rests (I believe) wholly 
upon caso law; and the cases arc not sufficiently numerous or exhaustive to have 
given form and shape to the pi’iftoiplo in its application to this country. I think 
the pi’inciplo is one which the Courts would pi'opcrly apply in administering 
justice, equity and good conscience (sec 4 Kent’s Commentarius, 115) : and I think 
" xt extremely «lesiraf)le that the Legislature sluiuld define and regulate its applica¬ 
tion. Having regard to the circunistanco of this country, I think mere woitls 
spoken or the claim by a tenant of a greater interest than he is entitled to (Wood- 
fall, 283 : Smith, 137) ought not to work a forfeituTO ; but I do not think that 
when a tenant in answer to a claim for rent or to avoid a legitimate enhance¬ 


ment^ deliberately in Court denies the title of hi.s real landlord and pretends to 
bpld under a rival zemindar, and by way of making evidence in anticipation exe- 
ontes a registered kabijiyatin favpnrof such rival zemindar, forfeiture of his right 
ol|.cccupancy or whatever other right he pessosses is a reasonable and proper retri- 
bation. That such mala fides is too common—tho Zimba system in Backergunge 
is k nrotorious instance—-the experienced are aware, and 1 know no more effect- 
iilfl way of Striking a blow at an evil generally complained of than by enacting 
^» reasonable rule as to foHeitura by disclaimer. This rule should of course pro- 
ifdde for waiver of forfeiture hy distraint for, or receipt of, rent accruing after 
'"ib© forfeiture or Igr other conduct on the part of the landlord shewing that, 
cbeing aware of the aisolairoer, he had elected to waive it." The case kw on 
, fbie pmnt has only recently taken a settled form. 

,; , In l|he eaa’lier deckions the 3<adges were doubtful and observed that it is not 
’ settled law that such denial works a forfeiture of tho 

’ tenancy—(Mahome(^ Basiroolkh v. Ahmed Ali, 22 W 
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• R., 448; Srcemutty Ahulya v. JJhyrob, 25 W. II., 147). A tenant’s state¬ 
ment that he has a good title as against a person alleging himself to he 
the as.signee of the original landlord, does not constitnfe a foi*feiiiire of the 
tenure in* favour of tho landlord or* warrast the latter in suing for khas* 
possession—(Doorga Krishna v, Sree Banoo, 18 W. R., 465). In all these cases, 
however, it seems to have beefh assumed that the law here allows foi-feiture. In 
Sntyabhama v. Krisna Chunder, I. L. R., 6 Cah, 55, Garth, 0. J., observed; 

“ The rule of the English law is that where by matter of record, a tenant disclaims , 
his landlord’s title, uud sots up an advei’se title .ip himself oy in some third party, 
ho .thereby forfeits his tenancy. But without laying down any absolute rule 
hero with regard to forfeiture in such cases, we think we ai-e clearly justified in 
a* case of this kind in refusing to allow defendants to change the whole nature of 
their defence at the last moment, and to set up in a Court of Appeal a pica which 
they had directly and fi’audulontly repudiated in the Court below.” A, a raiyat 
with rights of occupancy, iu a rent suit brought against him by B, tho piu’ohasor 
of an Aima meJial, denied tho existence of tho relationship of landlord and tanaut 
between himself and B, on the ground that the lands occupied by him were not 
inclndod in the Aima mehal purchfised by B, B’s rent suit having been dismissed 
for failure of evidence on tflijs point, B afterwards brought a regular suit to evict 
A and for mesne profits. It was held that A, by denying the title of B in the 
rent suit, thereby forfeitedthis rights of oocupaney, and became liable to eviction 
—(Mozuiiaruddin r. Gobind Chunder, I. L. R., 6 Cah, 436). “ Wo may observe,” 
said Tottefiham, J., “’that the doctrine of forfeiturefia not entirely uiiknowu to 
tho law of landlord and tenant Bengal, for section 85 of the Bengal Act 
VIH of 1869 diistinctly provides for if in tbe»event of the Tlollector beingunablci 
from the non-attefiidance of ^jersoiis holding toiiures apd undertenures, to ascertain 
them at tho measurement or any lauds urftler that sRotion.” Tin a suit brought to 
reoover itsiit iu 1877, the defendant set up his lakboi-aj title; this saj,t was dis¬ 
missed. In 1880, in a suit brought by the same plaintiff to obtain hhas possession 
of the land in question in the former suit, against tho same defeudaut and three 
others claiming under the same title as himself, the defence that the land was 
lakheraj was set uj) by all. It was hold that tho case fell within tho principles 
of the case of Satayabhama v. Ki'ishna Chnndra aiul that the plaintiff, who had 
«uc(jessfully proved that he had collected rents from the predecessors of the 
defendants, were entitled to evict them us trespassers on their failure to proV(| 
their lakheraj title—(Ishan Chundia v. Shama Churn, I. L. R., 10 Cal, 41). “No 
doubt,” observes Norris, J., “ there are various rulings of this Court on this 
point, but it seems to us that the weight of authority is in favour of the view that 
when a tCnant directly repudiates the relation of landlord and tenant and sots up 
an adverse title in himself, the landlord is entitled to take possession of the land, 
irrespective of the period during which tho tenant may have been in possession ” 
—(Shumsher Ali v. Doya Bibi, 8 C. L. R., 150. Compare also Ram Nuffur 6. 
Dhol Gobind, 1 C. L. R., 421; Dabce Missa v, Mangur, 2 C. L. R', 208). 

♦ But it is doubtful whether under the present Act, the doctrine of disclainibr 
esan be enforced, against a permanent tenure-holder fixed raiyat or an occupancy 
raiyat, or a non-occupancy raiyat, because sections 10,* 15, 25 and of the Act 
specify the conditions under which the tenants can b% ejected, and they prsvide 
that ejectment of them is not possible except jinder those conditions, and dis- 
olaimer is not one of such conditions. Mr. Ilbert’s ob 8 ervati 9 ns on this point 
also favour the same inference : 

“ 1 (»nnot advise the Council to give legislative sanction to what mayi^fly 
described m an obsoles^ut doctrine of ^Inglish law. I will not eallit an 
obsolete doctrine, because it still appeaie in the text-books. But I call it an. 
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oljsolcscent doctrine, because it is very rarely .enforced, and when attempts are 
, made to enforce it^^ the Courts regard it with disfavour and limit its application 
in evei'f possible way. And it appears to me that the doctrine is even more 
’dangerous in Bengal than it ia<iii Ifliighind. Owing to a variety of well known 
circumstances, such as the fact that the raiyat usually does not derive his title 
from contract, to the comparative raiity of written ogrcenients, to the absence of 
detinile landmark's, and to tlic shifting from natural causes of such landmarks 
as exist, it is often a matter of extreme doubt whether the relatiou of landlcu’d 
and tenant exists lietween two pprsons with respect to a particular land. And 
when the existence of such a relation is denied or questioned on either side, we 
are by no means entitled to assume that tlio ground.s fur denying or questioning 
it are fraudulent or improper. We have done our best, by various provisions of 
this bill, to lessen tjie number of excuses for alleging this doubt, and to provide 
for cases in which it is alleged in good faith. Thus, we have in section 60 carried 
a step further the policy of the Bengal Registration Act by enacting that where 
rent is due to the proprietor, manager or mortgagee of an estate, the receipt of 
the person registered under the Land Hegistmtion Act, 1876, as proprietor, 
manager or mortgagee of that estate, or of his agent authorized on that behalf, 
shall be a sufficient dischai ge for the rent, and thg porson liable for the rent 
sball not be entitled to j)lead in defence to a claim by the per.son so registered 
that the rent is due to any third person. We have fcy another section (sec. 61) 
enabled a tenant, who entertains a bmUl fide doubt as to the person entitled to his 
rent, to pay the rent into' Court. We have said that wlicu a pei-a'orf is sued for 
rent, and admits that rent is due buf pleads th%t it is due to a thii*d person, the 
plea is not to bo entertained exct'pt on terms of payment into C»urt (sec. 150), 
And wo hare cndqavoui'ed.to help the landlord wlio is in doubt whether td 
treat an occupant as a tcuaiit or ns a trespasser, by*aetliorizing him to-claim, in 
a suit for*.tiespasB,^jiH altovnative rdlicf. a declaration that the defendant is liable 
to pay for the land rent at a rate to be fixed by the Court (sec. 157). By those 
and other provisions we have endeavoured to assist as far as is practicable and 
reasonable, both landlords and tenants ; and 1 am not prepared to go farther.” 

"With reference to the holrkn-s of a unn-agi-ienltural holding, a.s for instance, 
the holder of a homestead, or a sumn-i/ tenure-bold or, section 111, cl. 9 of the 
Transfer of Property Act will prevail. (6'ee sections 112 and 117 of that 
Act.) 

(h) — we have a corresponding pi-ovision in section 45 of the Bengal Te¬ 
nancy Act. 

Territories under the Administration of the Lieutenant-Oovemor 

of Bengal.—The following disti*icts ai’O wdthin the Administration of the 
tdcutenaiit-Goreimor of Ihmgal:— 

1. Burdwan Division;—Burdwan, Bankura, Birbhum, Midnaporo, Hooghly, 
Howrah. ^ 

, ^ 2. Presidency Division:—Twenty-four-Perganas, Khulna, Nuddea, Jessore, 
WOicsbedebad. , 

3. Eajshahye Division:—Rajshahye, Dinagepore, Rungpore, Bogra, Pubna, 
p]0jwltng, ffulpaigori. * 

*4. Dacca Division ;-«-Dacca, Fnrreedporo, Backorganj, Mymensing, 

5. Chittagong Division Tippeiuii, Noakhally, Chittagong, Chiitagong Hill 

r 6.’ Patna Division:—Patna, Gya, Shahabad, Dnrbhanga, Moznffiarpore, Sarua, 

“'C^nmparun. 

i ■ 7. -Bhagulpore Division :—3hagulpore, Monghyr, Pumea, Malda, SontAal 
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. 8. Orissa Division :—Outtach ^eluding' Banki), Balasorc, Puri, Tributary 

Mahals. * « 

9. Ohutia Nagpore Division — Hanariiagh, Lohardugga, Manhhoom,'^Sing-' 

bhoom. * • 


Bhort title. 


Commencement. 


CHAPTER X 

PllELIMINABY. 

I. (1). This Act may bo called the 
Bengal Tenancy Act, 1885. 

Act VIII of 1869 (B. C.) was clirifitcnod “ The Landlord and Tenant Pro¬ 
cedure Act, 1869,” by section 111 of that Act. 

I. (2.) It shall cctmc into force on such date (hereinafter 
call(id the commencement of this Act) as the 
!Local Government, with the previous sanction 
of the Govemor-Gencralln Council, may, by notification in the 
local Official Gazette, appoiift in this Jiclialf. • 

ihe date on which the following ¥ol ification-of the 4Bi September 1885 

Act comes into opera, appears in the (Jatcutui uaaette oi the 9th September 

1885 :-5- ^ • 

. “ In exercise of the powers vested in him by section 1 (2) of the Bengal 

Tenancy Act, and with the sanction of the Governor-General in Council, the 
Licuteuanl-Governor is })leascd to declare that the,Act shall come into force on 
the 1st November 1885.”— M. JI. liulnj, OJjfjg. Secretary to the Govt, of Bengal. 

. Suits and proceedings pending on the 1st November 1885 See notes 

under section 2(1). ^ 

Previous to 1854, when tho Legislative Council of India came into exis- ^ 
The aanctlou ot the under 3 and 4 Will. IV, Cap. 85, each Presi- 

GovernoriGeaeral ia doncy Goveimmeut had power for itself to enact wdiat 

Couaoil. • wore calfed Regulations ; but in that year this legislative 

power ceased, and until tho coming into opeiwtion of the Indian Council’s Act, ' 
wliich received the Royal assent on the 1st August 1851, the Legislative Council, 
of India was tho sole legislative body. Since the coming into ^pera tion of that Act,* 
the power of legislating has, w’ithin certain limits, been I'estored to Madras an4; 
Bombay, and from the year 1862 the Local Legislatures of Bengal, Madras anil 
Bombay, pass Acts accordingly. Under “ The Indian Council’s Act, 1861,” i. e, 
the 24 and 25 Vic, Cap. 67, the Governments of Benj^al, Madras aild Bombay 
baT?e each power, subject to certain resti-ictions, to pass Acts. * 

By section 42 of the Act, the Governor-in-Cojincil of each of the Presidencies 
of Madras and Bombay have power, at meetings for the purpose, to make laws 
and regulations for the peace and good Government of such Presidency; and for 
that purpose to repeal and amend any laws or regulations made prior to the ebro- 
ing into operation of the Act by any authority iq, India,, so far as they affect inch 
Presidency; hut he has not the power to make any laws or regulatipps whioh 
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shftl) in any way affect any of the provision^ of the Act, or of any other Act of 
Parliament in force, or that hereafter may be in force in such Presidency j nor 
by section 43 is it lawful for the Governoi’-in-Council of either Presidency, except 
with the sanction of the GoverBor-‘'Goneral, previously communicated to him, to 
make regulations or take into consideration any law or regulation for any of the 
following pui*poses, vis .:— ‘ '• 

1 . —Affectiiig the public debt of India, or the Custom duties, or any other tax 
or duty in force at the time of the ])as8ing of the Act, and imposed by the authority 
of the Government of India for the general pui^poses of such 0 overament. 

2. —Regulating any of the enn-ent coin, or the issue of hills, notes, or other 
paper currency. 

3 . —Regulating the conveyance of letters, by the post office, or messages*by 
the Elocti’ic Telegraph, within the Pivsidcncy. 

4. —Altering in any way the Penal C’ode. 

5. —Affecting the religion or religious rites or usages of any class of Her 
Majesty’s subjects in India. 

6 . —Affecting the discipline or maintenance of any part of Her Majesty's 
Military or Naval Forces. 

7. —Regulating patents or copyrights. . * 

8 . —Affecting the relations of the Government with Foreign Princes or 

States. « . , 

It is, however, provided by this sp(5tion that no law or provision of any law 
or regulation which shall have been made by any ouch Govcrnor-in-Council, and 
assented to by tlip Govcrnox’-General as aforegend, shall be deemed invalid only by 
reason of its rclatmg^o any of tlie^iurpf)ses coin]naHed in the alxive list. 

Under the powers coulained in section 44, the Governor-‘Genei’al in CoumJil, 
on the I7tli January 181)2, 1^' proelanfation, extendcik. the provisions Cf the Act 
touching the making of laws and^regulations for the peace and good Government 
of Madras and Bombay to tho Bcngiil Division of tljie Presidency of Fort William. 
By the same section he has power, from time to time, in his discretion, subject to' 
the provisions of section 49, to extend the same provisions to the North-Western 
Provinces and the Punjab; iKid by section 40, bo is further empowered to con¬ 
stitute from time to time new pi'ovinees, to which the provisions of sections 42 
and 43 shall be ipidicnble, and to appoiiit a Lieutenant-Governor to any Province 
so constituted in like manner as is provided by Act 17 and 18 Vic,, Cap. 77, 
respecting the Lieutenant-Governors of Bengil and the North-Western Provin¬ 
ces ; and by section 48, it shall be lawful for every such Lieuteuant-Governoy in 
Council thus constituted to make laws for the good Government of his respective 
province. 

The Governor-General in Council has power by section 40 to declare or 
withhold his asscTit to the laws and regulations passed by such Governors or 
‘Lieutenant-Governors in Council under the authority of the Act. Her Majesty 
,by section 41 has also power to»‘disallow the same. 

' ,, This brief account will show the necessity of the assent of the Goverjior- 
General in Council to every Act, whether it bo passed by his own Council or by 

Lientlsnant-Governbr in Council. Hence also the opei-ation of the Act as 
seMled by the Local Govterument needs to be sanctioned by the Governor-General 
. la Council. 

Act X of 1859 commenced to have effect from and after the Ist day of August 
OM Aota section 167 of that Act. Section 106 of Act VIII' 

of 1869 (B.C.) provided: “ This Act shall take effect in 
ih.<^' districts in the provinces subject to the Lieutenant-Governor of Bengal, 
the said Lietttenant-Governor shall extend it by an order published in 
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the Oaleutta Gazette, aiid therefore thp Act shall cotntriehce and take effect in the 
districts named in such order at the dajjr and timti which sliall bo in such order 
provided for the commencement thereof.” • 

• 

I, (3.) It shall extend by its own operation to all the 
tcrritofics for the time'beinj? under the adminis- 
Locai extent. tration of the Licutcnant-Gro^emor of Bengal, 

except the town of Calcutta, the division of Ori-,a, and the 
scheduled districts specified in the third part of the first schedule 
of . the Scheduled Districts Act, 1874; and the Local Govern¬ 
ment may, with the previous sanction of the Governor-General 
in Council, by notification in the local official Gkizette, extend 
the whole or any portion of this Act to the division of Orissa or 
any part thereof. 

The Act extends by its own vigour to the whole of the territories tinder the 
administration of the Lieutenant-Governor of Bengal, except the town of Cal¬ 
cutta, tbo division of Orissa, and the Scheduled Districts. 

It wiU be noted that, while the Licuteiiant-Govornor can extend the Act to 
Li'issa or the Scheduled Districts, ho cannot extend it to 
GOTwnment. the town of Calcutta, lie cannset again withhold the ex¬ 

tension of t^o Act from any of his territories except Cal¬ 
cutta, Orissaj or the Scheduled Disiificts. SL'he Act extends to his ordinary 
territories hy its oitn vigour. 

The Lieutenant-Governin'is specially eftnpowered to oxteniT the whole Act or 
any portion of it to the Orissa Division, witli the sanction of the Gpvornor- 
General in Council, and ho ca», with like sanction, extend the "whole or any por« 

' tion of it to any Scheduled District under the power conferred on him by the 
Scheduled Districts’ Act. Section 5 of that Act provides : “ The Local Govern¬ 
ment, with the previous sanction of the Governor-General in Council, may, fi-om 
time to time, hy notiiication in the Gazette of India, and also in the local Gazette 
(M any), extend to any of the Scheduled Districts, or to any part of any such 
District, any enactment which is in force in any part of British India at the date 
of such extension.” Section .3 of the same Act provides : “ Tho Local Government, 
with the previous sanction of the Governor-General in Council, may, from time to 
time, by notification in the Gazette of India and also in the local Gazette (if 
any)— ’ 

(a) declare what enactments arc actually in force in any of the Scheduled 

Districts, or in any part of any such district; 

(b) declare of any enactment tliat it is not actually in force in any of the* 

said districts, or in any part of any sufth district"; 

• (c) correct any mistake of fact in any notification issued under this section:' 

Provided that a declaration once made under clause (a) or clause (6) of this. 
Beotion shall not be altered by any subsequent declaration other tharaa declara¬ 
tion under clause (o) of this section.” • • 

Bent haw in the town of Oalcutta.~^“ The laVgenerally to be applied by this'^ 
Court within Calcutta is the common law of England, subject to exceptions, 
qualifications, and additions which it is unnecessary at present to notice. By 
section 17 of 21 Geo. Ill, Cap. 70, it is provided that ‘ inheritance and snectes- 
sion to lands, rents and goods, and all matters of pontract and dealings between 
pari^ and party, shall h® determined, in the case of Mahomedans, by tho laws 
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nsa^a of Mahomodaifa, atid in tlie case C3-entoos, by the laws and usages of 
Geutoos.’ In the absence of ejcpross authority, I am of opinion that tonancy crea¬ 
ted by express conts-act between Eliudus in Calcutta is within the words ‘ matters of 
contract and dealing between „pai'ty and party ' in 21 Geo. Ill, Ca|S. 70, section 
17, and the right of the parties and the incidents of the tenancy must be govern¬ 
ed by Hindu Law ”—(I. L. R.,<5 Cal., 683, per Wilson, J., in Russiklal Muduk r. 
Lokenath Karmokiir). In Madhnb Chundra Pai’amanik v, Raj Koomar Das, 14 
B. L. R., 76, however, it has been held that the Contract Act is applicable to 
Hindus residing in Calcutta, and that the Statute 21, Geo. HI, Cap. 70, which 
applied to the Supremo Court and gave to Hindus the right to have matters of 
contract decided by their own laws, bocanio, if its provisions apply to the High 
Court, part of the law of that Court not by virtue of the Statute itself, but ‘by 
virtue of the Charter, which was subject to alteration by the Governor-General 
iu Council; and having ceased to have any operation as an Act, it was unneoea- 
sary to repeal it expressly by the Contract Act. “ Section 37,” observed Ooueb, 
0. J., in this case, “ of Act 1X of 1850, by which tlio Small Cause Court, Cal¬ 
cutta, was regulated, provides th.at the Judge of the Court shall be empowered 
to determine all questions as well of fact as of law and cqnily, as administemd 
in the Supremo Court, iu all cases which they have authority to try. The words 
* as administered in the Supreme Court,’ must bo construed as referring, not to 
the law or equity whick might at the time when the Act was passed, bo ad¬ 
ministered in the Supreme Court, but to the law or equity adtuinistored at the 
time of the suit. The indention of the Legislature \^as that tho*Small Cause 
Court having been given to it a jurisdiction ^ entertain suits which were not 
allowed to be brought iu the Suprojiie Oohrt, there should be a wnformity of law 
or equity iu the two Courts. If the law or equity qjtlininisteflfed in the Supreme 
Court was, either'by legislation or thtf decisions of tljj) Judges, in any way alter¬ 
ed, I think it was the duty of the Small Cause Court to adopt such alteration, 
and from time to time to decide the <juesi ions whiob came before it in the same 
way as they would bo decided in the Supremo Court, Then Act XXVI of 1864‘ 
was passed for the purpose of extending the jurisdiction of tho Small Cause 
Court; and by section 16 it is^rovided that it and Act JX of 1850 shall be read 
and construed as one Act, as if the several provisions contained in Act IX of 
1850, not inconsistent with tho provisions of the latter Act, were repealed and 
re-enacted in it. The effect of that appears to be that from the time when Act 
XXVI of 1864 was passed, tho Small Cause Court was regulated by a new Act 
consisting of such of the provisions of Act IX of 1850 as woi*o not inconsistent 
with Act XXVI of 186i, and also of tho provisions contained in that Act. If 
you incorporate, as you must, section 37 of Act TX of 1850 with the Act of 1864, 
it would literally read that the law to be administered in the Small Cause Court 
is the law whic’h was administered in the Supreme Court; but it is clear that 
*this could not have been the intention, because the Supremo Court had ceased 
to exist, and the High Court liad been substituted for it. And the first section 
of Act XXVI of 1864 says that the words ‘Local Government' and ‘High 
Gburt ’ as used iu that Act, were to bear the same meaning as the words ‘ Gover- 
ncir in Council ’ and ‘ Ssipreme Court ’ as used in Act IX of 1850, The result 
ili*±hat by virtue of Jyot XXVI of 1864 suits iu the Small Cause Court were to 
• ^be decided according to the ‘ifiw or equity administered in the High Court, 
Then the question is, what is the law which is administered in this Court ? The 
VSCliarter of 1865^ in the 19th clause, provides for that. It is; ‘We do further 
; > that with respect to the law or equity to be applied to each case comiug 

,! bedfb^ the.said High Court of ^dicature at Fort William in Bengal in the enet- 
^ of ita Ordinary Original Civil Jurisdiction, such law or equity shall bC the 
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law or eqxii^ which would have l^en applied by thh said High Court to suoh 
case if these Letters Patent had not issued.’ This, renders it necessari^ to see 
what was the provision in the Charter of 1862. 01.18 of that Oliarter is: ‘ We 
do further br^iu that, with respect to.theiav^ or equity to be applied to each 
case coming before the said High Court of Judicature at Fort William in Bengal 
in the exercise of its Ordinaiy Original Civil Jurisdiction, such law or equity 
shall (until otherwise provided) bo the law or equity which would have been 
• applied by the said Supremo Court at Calcutta to such case if these Letters 
Patent had not issued.* It is to be the law or e(jnfty which w aid have been 
applied by the Supreme Court of Calcutta if the Letters Patent had not issued, 
but the law or equity to be administered in the High Court, does not depend 
upon any previous Act of Parliament. The Act 21, Geo. Ill, Cap. 70, which 
gave to Mahomedans and Hindus the right to have matters of contract and deal¬ 
ing between party and party, inheritance and succession, determined by their 
laws and usages, was an Act which was applicable to the Supreme Court. If the 
provision has effect in the High Court, it is not by virtue of the Act, but by 
virtue of the Charter, which by its terms introduces into it the directions con¬ 
tained in the Act. The right or privilege by the Contract Act was passed (sub¬ 
ject to what I shall say as»to that Act) no longer dependent on the Act of €leo. 
Ill, but upon the Charter itself. Her Majesty liad power by the Act which 
authorized the establishment of the High Courts to give to them such jurisdic¬ 
tion as she thought fit, *and to make the provisions which are contained in the 
Charter; and all that Is done is to provide that the law or equity to be applied 
to each case shall, until otherwise |p-ovided, be the law and equity which would 
have been applied by the Supreme (Jourt. Until otherwise provided ’ shows 
that there was an intention ,to give to the Government here in its legislative 
capacity a *power to make ^ilfeerations whioii would affect this f>rovi8ion. There 
are not only thoso words, but there is the 44tht clause of the Charter of 1835, 
where it is expressly declared that the provisions in it are subject to thd legisla- 
'tivo powers of the Governor-General in Council. 

“ Therefore we have to see whether Act IX of 1872 governs cases between 
Mabomedans or Hindus brought before the High Court in the exercise of its 
Original Jurisdiction. If it does, it will certainly also govern cases which have 
ta bo decided by the Small Cause Court. The first section says in the most 
general terras that the Act is to extend to the whole of British India. These 
words would certainly include the limits of the Original Jurisdiction of this 
Court, and all persons living within thoso limits, who sue or are sued in it. Un¬ 
less we find in the Act something to limit the meaning, we ought to come to the 
couclusiou *that this was the flitention of the Legislature. Thera are several 
illustrations in the Act which show that it was the intention of the Legislature 
to apply it to Hindus. It was replied to this by Mr. Bonnerii that these illustra¬ 
tions may be accounted for by the Act^eing applicable to Hindus in the mofussiV 
and that it does not follow from them that it was the intention to apply it within 
the, limits of the Original Jurisdiction of this Court. Still, the circumstances 
that it was evidently the intention of the Legislature that it should apply to 
Hindus beyond tlhe limits of the Original Jurisdiction make it more Jneumbent 
on a person seeking to establish an exception in respect ^f the Original Jurisdic- 
tion to show that the exception is apparent iif the Act. There are no wordsn* 
showing that it was intended that there should* be such exception. The only 
promion which might raise a doubt about it is that which follows in the first 
seclion, where it is^said: ‘ The enactments mentioned in the sohednle hereto are 
repealed to the extent specified in the third column thereof, but nothing herein 
contained shall aSeot the provisions of any Statute, Act or l^gnlation not hero- 
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by expressly repealed, nol^ any usage or ons^om of trade, nor any incident of any 
contract, not inconsistent with the provisions of this Act.’ The grammatical 
construction of this is that the words ‘ not inconsistent with the provisions of 
iihis Act,’ apply to any ‘ usage pr dnstoim of trade,’ or ‘ any incident*of contract.’ 
This excludes any repeal by implication, because the Legislature has said that, 
unless the enactment is mentioned in the schedule, it is not to be affected by the 
Act. This Act of Geo. Ill is not mentioned in the schedule, and therefore it 
cannot be considered to be repealed. This would be important if it had been 
necessary to repeal the Act of Geo. Ill, and there would have been great diffi¬ 
culty in deciding the questionIb’efcre us. But for the reasons I have stated, it 
was not necessary to do so. The Act of Geo. Ill had ceased to have opeiatioh 
as an Act, The Court to which it applied had ceased to exist. The Bnbstttnca 
of it, no doubt, continued to be the law till the Contract Act came into force, but 
it was the law by'virtue of the Charter which was subject to alteration by the 
Legislative power. For those reasons I think that the Contract Act must be 
considered to apply to the present case.” 


Rent Law in the Division of Orissa In Orissa, Acts X of 1859, VI, 
BtO. of 1862, and IV, B.C. of 1867 are in force. For districts of this Division, 
sec ante, p, 18; the mahal of Banki which was ouce a scheduled District is now 
j,ucluded in Katak by Act XXV of 1881. 

Rent Law in the Scheduled Districts Part III* of the First Bebednie 
of Act XIV of 1874 specifies the following distijets as*the Scheduled Districts, 
Bengal: ^ 

JXstircts. * * Beni Law in force therein. 


f Acts X of 1859, VI, B.C. of 18&2, 
( anddV, B.C. of 1867: 

(Section 17 of 21 Goo. Ill, Cap. 
( 7d; s. 1 of Act IX of 1872. 


I.- -Jalpaigoiiand Dafjgeling Divisions. 

II. —<3hittagoijg Hill Tracts (Act XXII 

of 1860). 

III. —The Sonthal Parganas. 

IV. —The Chutia Nagpur Division. 


( Reg. VIII of 1793, V and XVIII 
} of 1812, Reg. Ill of 1872. 

Acts II of 1869, B.C. and I of 1879, 
B.C.; Act X of 1859. 


V.—The Mahal of Angiil and Banki f 
(Banki has been withdrawn from 
the Scheduled Districts by Act- 
XXV of 1881 and annexed to 
the District of Cuttack). 


Section 17 of 21 Geo. HI, Cap. 
70; s. 1 of Act IX of 1872. 


‘ Rent Law in 4^8ani :—^Act X of 1859 does not apply to Assaim^^^^^sidha 
Narayan v. Man Kqph, I. L. {t., 9 Cal., 330; but see Konaram v. Dh^^ram, 
t. L. B.,6 Cal., 196.) In Sylhet, however, Act VTII of 1869, B.C. does p^il,— 
3ee Notification of the 24th February, 1870, (Calcutta Gazette of 2nd March. 1670, 
»; 361); also notification, No. VII of the 22nd August, 1878, (Government of 
ikdi'o Oas^ie, of the 12ih August, 1878, part I, p. 533). 

> f * Looal fXtent of tSe old Rets Act X of 1659 extended to the Presidency 
ief Fctft Williaan in Bengal. Under section 106, Act VIII of 1869, B.C., tvas ex*- 
^tended; by an order of the Lieutenant-Governor of Bengal, dated the 24th Fehvn- 
ISSfO, to aU the districts mentioned at p. 13, ante, except those italioii^ 
was then a Bengal district in the Dacca Division and the Act was extend* 
id'lo Syihfit ioo. *. 
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(1) The enactments specified in Schedule I hereto an¬ 
nexed ardfifrepealed in the territories to which 
, this Act extends by its own operation. 


The Act comes into operation frOra the Ist November 1885, and from that 
date tbe enactments speci^cd in schedule I stand repealed. 

. ed befOT?thiut 1^, however, does not make any provisio|i8 i .j to tho suits and 

betl886 to bo governed proceedings commenced befdre it comes into operation. 

® • ^re they to be governed the old or the new Act ? Act 

VIII of 1869 (B. 0.) provided that “ whenever any suit or other proceeding 
under the provisions of the Acts in the schedule (D) mentioned, or any of them, 
shall, at the time when this Act comes into operation in any place have been 
instituted before any Collector or other officer, having, under* the provisions of 
the same Act, or any of them, jurisdiction in such suit or proceeding, such suit 
or proceeding and all appeals therein shall bo heard and determined, and execu¬ 
tion of any decree or order therein shall be had, and tbe practice and procedure 
shall be such and the same, as if this Act Lad not been passed ” (section 108). 
The new Act has not a similar provision. Wo must, therefore, read this Act 
with section 6 of the General Clauses* Act, which provides: “ The repeal of any 
Statute, Act or Regulation^ shall not affect any proceedings commenced before 
the repealing Act slialfliUve come into operation.” It has been held by a Full 
Bench of the Bombay* High, Court that the words ” any proceedings ” in the 
above section included ail proceedings in any suit from the date of its institation 
to its final disposal, and tbei’cfore mcluded proceedings in aippeal—(Ratan C^^nd 
Shri ('hand v. rfangnanti-av Shibakaah, 6 Bom. H. C. Rep., 166.) With this view 
of the section, Garth, C.J.,*agreed (in Run jit Sing ’r. Mcherban Eoer and a 
batch of cases, I. L. R., 3 tJal., 662, F. B. j ^ C. L. R., 391.) In this case 
Mr. Justice Jackson observed,: “We ought also to hold that section 6 of*Act I of 
• 1868 will also cover specific proceedings taken in execution of a decree which 
have been commenced before tbo Code came into force, i. e., before the repealing 
Act became operative. By making this use of the 6th section of the General 
Clauses’ Act and by taking the view which I have taken of the effect of section 3 
of the Civil Procedure Code, it seems to me that all difficulty is avoided. The 
provisions of the Code will then have no retrospective effect so as to injure any 
fMeht of action..or right of appeal existing at the time when the Code came into 
effect; at the same time that the procedure as intended by the Legislature will 
oofiie into force with all its incidents in every case at the time indicated, that is to 
say, (1) the procedure in suits instituted after the Code came into force will be 
wholly subject to its provisions; (2) the procedui’e in suits commenced before it 
came into force and pending at that time will be regulated by the previous, law 
up to decree, and by the Code after decree; and (3) the ptltoednre after decreo 
in suits determined before the Code came into force would thereafter be governed 
entirely by the Code as to new proceedings, but not as to proceedings already 
qpihmenced, which, according to the view now suggested, are specifically protected 
iJy Aot‘| of 1868.” This view will apply with modi^cation to the new Act. 
Suits or execution proceedings of decrees or appeals commenced before the let 
November 1885 will be governed by the old Act. • And So in respect of deefeet^ 
obtained before the let November 1885, proceedin’fes or appeals commenced after the 
Act came in^ operation will bo governed by the old Act—See Mangal Pershad 
yjBichii v. Grija ^nt Lahiri, I. L. R., 8 Cal., 51, P, C. in which their Ijordihips 
held that all, applications for ex^tionof a decree are'applications in the suit 
resulted ia that decree. This is consistent with%ectioad08 of the old Act. So in 
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Behary Lai v. Goberdhxui,*!. L. B., 9 Cal., 446 which though reviewed enunciatea^ 
the principle. (Compare Obhoy Chum Kobndoo v, Golam Ali, I. L. E., 7 Cal., 
413; IJda Begum vt Imamudiu 1. L. E., 2 All., 74; Sjud Nadir Hosseiu v. Bieseu 
• sjChand, 3 C. L. E., 437; Blahi B^h v. l^arichow, I. L. E., 4 Cal., 825 ? 3 C. L. E., 
593; Chinto Joshi v. Khrisnaji Narayan, I. L. E., 3 Bom., 214; Narandas v. Baj 
Mancha, I. L. E., 3 Bom., 217Vidyaram’ v, Chardra Shikaram, I. L. E. 4 Bom., 
163; Thakur Persliad v. Ashan Ali, I. L. E., 1 All., 668). 

In Huro Snndari v. Bhojohari, I. L. E., 13 Cal,, 86, the question was 
directly raised, and the Corfrt (Wilson, and O’Kineally, JJ.) delivered the fol¬ 
lowing judgment: ' * 

“The question raised in this case is whether an appeal lies. The decree 
appealed against was a rent-decree of such a character tl^t under section 102 
of the old Eejit Act (VIII of 1869 B,0.), no second appeal would lie to this 
Court, After the* date of that decree, the new Rent Act (VIII of 1885) was 
passed, and that Act repealed Section 102 of Act VIII of 1869 and substituted 
other provisions on the subject and, wo may take it for the purpose of the pre¬ 
sent point, that those provisions are such that the present appeal would not be 
excluded by them.—The question whether this appeal lies or not, depends on the 
construction of section 6 of the General Clauses’ Act. (I of 1868), That section 
says “ the repeal of any Statute, Act, or Regulation'shall not affect anything done 
or any offence committed, or any fine or penalty incurred, or any proceedings 
Commenced before the repealing Act shall have comb "into operation.” The 
question is whether the .words “ any proceedings commenced before the re¬ 
pealing Act shall have come into operatio|i ” include an appeal against a 
decree made before the passing of Gio repealing Act. If they do, t]^e i;epealiDg Act 
cannot give the right of an appeal in this case. We think that there is clear 
authority for saying that thb^vord “ paoceedings ” in sec. 6 of the General Clauses' 
Act does include an appeal. In th^ case of Mungul Pershad Dichit against Girija 
Kant Ijahiri, repokod in Indian Law Eeports, VIll, Calcutta, page 51, a very 
similar question was before their Lordships of the Privy Council with regard 
to the constmetion of the Limitation Act (IX of 1871). By section 1 of that 
Act, nothing contained in certain portions of the Act was to apply to suits 
instituted before the 1st of April 1873; and it was held by tlieir Lordships 
that applications for execution in suits instituted before the passing of th%t 
Act fall within those terms. Their Lordships said: “ It appears to their 
Lordships that a thing which applies to an application in a suit applies 
to the suit, and that an application for the execution of a decree is an 
application to the suit in which the decree was allowed.” . If an application 
f^ the execution of a decree in a suit is a pmceediug to the suiti it would 
seem to follow that an appeal is also a proceeding to the suit, and the word ‘ pro¬ 
ceedings * appears to bo quite as wide a word as ‘ suit ’. But on the point before us 
there are no less direct decisions. In the Case of Eatan Chand Sriohand sgainst 
Houumuntrav Shibohas, reported in VI, Bombay High Court Eeports, page 166, 
the questiosi was raised in this way: There was an Act in force under which 
appeal was given in certain cases. That Act was repealed and on the date^n 
. which it w§s repealed, the decree in question had already been passed but no 
, appeal had been filed and the question was whether on the construction of section 
^ OT the General dausel’ Act, the word “ proceedings ” in that section included 
ij, an appeal,—whether, therefore, €ho appeal lay. The Court held that an appeal 
v»4w a part of the “ proceedings " and therefore was not affected by the repealing 
, Act. The same view was taken by two Judges, the present Chief Justice and 
‘ fiM>lc8on, J., in a Bull Bench of this Court, in a senes of cases report^ in the 
Law E^tts, if, Cal., pa^g’b 662 and the same view was also tahen hf a 
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^nli Benclt of the Alle<habad High CoTirt in the case of Thaknr Prosad against 
Asshamallj reported in the I. L. B., Vol. I., AIL, p^e 66. These cases are on all 
fours with the present case with this exception tl^t there an* appeal was given 
nnder the i^pealed Acts, and it is held tj^at the repealing Act did not take awaj <, 
the appeal, here the repealed Act did not allow an appeal. It follows on the same 
principle that the repealing Act cannot give an appeal. We hold therefore that 
no appeal lies in this case. The appeal will be dismissed with costs.” 

So in Rule No. 734 of 1886 (No. 462), decided on the 201 Ji May 1886, the 
Court (Mitter and Grant, JJ.) observed: 

“We think that this mlo must be made absoidte. The application for execn* 
tion in this case was made before the new Rent Act came into operation. The 
attachment and proclamation were also made nnder the old Act. In that state 
of things, although the sale took place after the new Act came into operation, it 
does not apply to the present case. Section 6, Act I of 1808, ia quite clear upon 
that point. That being so, the Lower Court had no power to set aside the sale 
under the provision of the new Act. The order of the Lower Court will be set 
aside with costs.” 

But in Rule No. 798 of 1886 (No. 400), decided on the 27th May 1886, the 
High Court seems to have adopted another view. The Court (Prinsep and 
Beverley, JJ.) observed: 

“ Execution of the depree for arrears of rent obtained by the petitioner was 
taken out on the 6th of January last. Tho proceedings therefore, in our opinion 
would be regulated by the Jlengal Tenancy Act of 1885. The tenure of the 
debtor was attached and advertised for sale. A claim was made by third party 
to have two-fihirds of this tenure exempted frpm sale as having been purchased 
by him. The Moonsiff found that the claimant had purchased one-third and 
accordingly exempted that* one-third shaue from B|ihs. An abjection has been 
raised under Section 170 *of the Bengal Topancy Act to the effect that the 
Moonsiff acted without jurisdiction. That Section provides that the SSbtions of 
tho Code of Civil Procedure under which such an order could be passed shall not 
apply to a tenure or holding attached in execution of a decree for arrears due 
thereon. Under such circumstances we set aside the Moonsiff’s order as without 
jurisdiction. We make the rule absolute with costs.” 

, In this case, however, it does not appear whether the decree was obtained 
before the new Act came into force; and tho attention of the Court does not seem 
to have been drawn to Section G of the General Clauses’ Act or to Mangal Pershad 
Dichit V. Girija Kant Lahin, I. L. R., 8 Cal., 61, P. C., in which their Lordships 
held that an application for execution of a decree is an application in the suif 
which resulted in that decree, and that therefore if the suit is instituted under 
the old Act, the application for execution though filed after the new Act came into 
force is substantially a proceeding commenced under the old Act. 

Tho following extracts from Maxwell’s Interpretation of Statutes (pp. IOIt- 
202) may help the reader to some extent on this point: • 

j' “ Upon the presumption that the Legislature does not intend what is unjust 
xdits tho leaning against giving a statute a retrospective operation. It is a 
general rale that all Statutes are to be construed to opei;pte in future, unless from 
the language a retrospective effect be clearly intended. Nova constilutio futnris 
formam imponere debet, non prmteritis. < It has-been slid that not hing but 
and express words will give a retrospective efEedt to a Statute, and that, however 
mnch the present tense may be used in it, it must be construed as applying only 
to future matters. Even a Statute which confers a benefit) such as abolishing a 
tax, would not be construed retrospectively to relieve the pensons in the property 
alr^y subject to the burden befo^ it was abolished. • * * 
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It is wbere the enactment would prejudicially affect vested rights^ or the^ 
legal character of past Acts, that the presumption against a retrospective opera* 
tion is strongest. /Every Statute which takes away or impairs vested rights ac- 
• i^uired under existing laws, or creates a pew obligation, or imparts a new duty, or 
attaches a new disability in respect of transactions or considerations already past, 
must be presumed, out of reepept to the Legislature, to be intended not to have a 
retrospective operation. ♦ * * 

“ Where the law is altered ponding an action, the rights of the parties are 
decided according to the law as it existed when the action was commenced unless 
the new Statute shows a clear intention to vary such rights. * * * 

“ However when the intention is clear that the Act should have a retrospective 
operation, it must unquestionably be so construed, however unjust and hard the 
consequences may appear. Thus, after the passing of Lord Tenterden’s Act, 9 
Geo. 4, C. 14, which enacted that in actions grounded upon simple contracts, 
no verbal promise should be “ deemed sufficient evidence ” of a new contract to 
bar the Statute of Limitations, it was held that such a promise given before the 
Act, and which was then sufficient to bar the Statute, could not be received in 
evidence in an action begun before, but not tried till after the passing of the Act. 
This decision has been supported on the ground that the time for deciding what 
IS, or is not evidence, is when the trial takes phic^; and that when the Act told 
the Judge what was, and was not then to bo in evidence, he was bound to decide 
in obedience to it. Some stress also w^as laid on the cirCufeistance that tbe Act 


did not come into operatipn until eight mouths gf ter its passing; and the con¬ 
cession of this interval was thought to show th^t the hardship in question had 
been in the contemplaMon of the Legislature,-and had been thus provided for. On 
this ground, it was held that the ll and 12 Viet. C. 43, S. 11,« whicii limits the 
time for taking 8*i..raraary pij^ceedings before justice to six months from the time 
when the matter complained of arqpe, was held fatal fo proceedings begun after 
the passftig of the Act, in respect of a matter wljich had arisen more than six 
months before it was passed; tbongh tbe interval between the passing of the 
Aot and its coming into operation was only six weeks. If the Act had come into 
immediate operation, it was observed, the hardship would have been so great, 
that the inference might have been against an intention to give it a retrospective 
operation; bat the provision suspending its operation, for, however short a tim^ 
Was to be taken as an intimation that tlie Legislature had provided the period 
within which proceedings respecting antecedent matters might be taken. 

In the same way the IGth section of the Mercantile Law Amendment Act 
,i8B6, which enacted that no person should be entitled to commence an actibn 
after tbe time limited, by reason of his being abroad or in prison, ms held to 
aij)ply to causes of action which had accrued before the Act was passed. But 
som^ weight was due to the circumstance that another section of the same Act 
' li^pt alive in express terras a cause of action already accrued, and thus afforded 
ihe inference that no such intention had been entertained, as none was expressed, 
04 regards cases under the lOtb section. 

“ In both of the above cases, however, the construction, though fatal to th® 
'; lehforoemen^ ^ a vested ijght, by shortoning the time for enforcing it did not in 
t&ms take away any such right; and in both it seems to fall within the general 
the presunfption E^ainst a. retrospective construction has no appli- 
to enactments which affefct only the procedure and practice of the Courta, 
,where the alteration which the Statute makes has been disadvantageous to 
of the parties,. AJthongh to make a law for punishing that wbich, at the time 
done, was not punishable is contrary to sound principle; a law 
merely altem the prooeduife may, with perfwt propidety, be mi^© appli^ 
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•ble to past as well as to future traui^tions ; and no slcondary meaning is to be 
sought for an enactment of such a kind. It does not follow that becanse a 
Suitor has a cause of action, he has also a vested right to enftfrce it by the course 
of procedurb and practice which was in fosce 'vflieu he began his suit. He has only • 
the right of prosecuting it in the manner prescribed for the time being, by or for 
the Court in which he sues; ^nd if an Act of the Parliament alters the mod6 of 

P rocedure, ho has no other right than to proceed according to tho altered mode. 

'he remedy does not alter the contract or the tort; it talfx^s away no vested 
right, for the defaulter can have no vested right in a state of the law which left 
the injured party without, or with only a defective remedy. If the time for 
pleading were shortened, or new powers Of amending were given, it would not 
be open to the parties to gainsay such a change; the only inght thus interfered 
with being that of delaying or defeating justice} a right little worthy of 
respect. * 

“When the Legislature gave a new remedy for enforcing rights in the 
Admiralty, by the Admiralty Acts of 1840 ax^ 1861, those Acts were held to 
extend to rights which had accrued before the new remedy had been provided. 
So, the Court of Chancery which acquired jurisdiction under the 23 and 24 Viet, 
c. 85, to felieve in respect of the forfeiture of a lease in consequence of a breach 
of a covenant to ensure, exercised this new jurisdiction whore the breach occurred 
after, but the lease hi^d botMu made before the Act was passed (throe other cases 
are stated). 

“ But the new probednro«would be presumedly inftppHcable, where its appli¬ 
cation would involve a breach of {aith between the parties. * * # ” 

The readey will consider the argubients about the telhporary suspension of 
the Act, about tlfe procedure, and about a now remedy quoted above with refer¬ 
ence to the Bengal Tenancy Act, sectioifs 174 ai*i* 163, anH other provisions. 
That this Act has some retrospective provisions (ss. 178 and 37) should also b© 
considered with reference to* these arguments. • 


The enactments in Schedule I are repealed.— For the nature of those 
enactments, see the Schedule. For the enactments repealed by Act X of 1859 
and Act VIII of 1869 B.O., see the Introduction o»^e, and also the Schedule I 

and notes. 

• 

2. (2). When this Act is extended to the Division of Orissa 
or any part thereof, such of those enactments as are in force in 
that division or part, or, where .a portion only of this Act is so 
extended, so much of ^em as is inconsistent with that portion, 
shall he repealed in that division or part. 

As to the enactments now in force in Orissa, see section 1 (3), and notes, p. 18. 

2. (3). Any enactment or document referring to any enact¬ 
ment hereby repealed shall he construed to refer to this Act or to 
the oorrespondmg portion thereof. 

Document is “any matter expired or ^escribe^ upon any snbstanC^y^ 
means of letters, figures, or marks, or by more than one of those means intended 
to be used, or which may be used, for the purpose ol recording that matter^or a« 
'evidence of that matter *’ (Indian Evidence Act, a. 3 i Indian Penal Oo^, ai 29.) 
This definition is wide enoxt^ to inolnde no^^oations, ml^ or orders by 
the Goveimmeni mr the High Court. 
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Bat aoppoBO there is* a document prior to Ist November 1885 in which the. 
parties agree that enhancement of rent will be allowed under the Bent Act then 
m existence at a certain rate after a fixed number of years, will that document 
* be construed to refer to this Act„ aifii will section 29 operate as a baz^P Literally 
oonstmed, the sub-section may go to that extent, but 1 don’t think, it was the 
object of the Legislature, to cover such a case. 


2. (4). The repeal of any enactment by this Act shall not 
revive any right, prMege/ matter or thing not in force or existing 
at the commencement of this Act. 


The original section in the Rent Commission Bill had another word * enact- 
ment ’ before the word ‘ right,’ but it has been omitted. There was another 
sub-section: 

“ This repeal shall not affect 

“ (a) the past operation of any enactment hereby repealed, nor anything 
duly done or suffered thereunder; nor 

“ (6) any right, privilege, obligation or liabiUty incurred under any enact¬ 
ment hereby repealed; nor 

“ (c) any investigation, legal proceeding or remedy;in respect of any such 
right, privilege, obligation or liability as aforesaid ; and any such investigation, 
legal proceeding and remedy may be carried on as if this Act had not*passod.” 

Regulation XLI of 1793 provided in oonfoxmity with English maxims—(1) 
*“ that ono part of *a regulation is to be canstrued by an- 
Oo^d! othep so that the whole may stajjd ” (secCion 19); (2) “ thrft 
sod the 0-enoral ClauMs’ if any regnlatidh differs from a former regulation, either 
„ wholly or pfcrtially, the new regulation is to bo considered 

aiS a virtt^ repeal of the old one so far as it may differ from the latter, provided 
that the now regulation be couched in negative terms or by its matter necessarily 
imply a negative ” (section 20); and (3) “ that if a reflation that rescinds 
another regulation is itself afterwards rescinded, the original regulation is to be 
considered as reviv'^d without any formal declaration to that purpose ” (section 
21). The whole of this Regulation was repealed by Act VIII of 1868 save as 
provided in section 1 idem, q. v. Section 2 of Act V of 1867 (B.C.) provides: 
“ Whenever any Act shall after the time fixed for the commencement of this Act 
be passed repealing in whole or in part any former Act or Regulation, and snph 
Act shall itself be repealed, such last repeal shall not revive the Act or Regula¬ 
tion or provisions before repealed, unless words be added revivin^suoh Act, 
Begulation or provisions.” So does section 3, cl. 1 of Act I of 1868 provide: 
*'In1bU Acts made by the Governor-General of India in Council after this Act 
shall have come into operation for the purpose of reviving either wholly or 
partially a Statute, Act, or Regulation repealed, it shall be nooessaiy expressly 
to state such purpose.” Section 6 of that Act provides: The r^eal of any 
Statute, Act, or Regulation shall not affect anything dom or any offence com¬ 
mitted, or any fine or penalty incurred, or any proofings commenced before the 
Mij*,*aling Act shall ha^ com^ into operation.” So section 3 of Act T of 1867 
lays down: Whenever any Act shall, after the time fixed for the com- 
..siseneement of this Act (let June 1867) be passed repealing in whole or in part 
,.;tiay former Act and substituting some provision provisions instead of the pro- 
yi8iopi;,or pTOvisions so repealed, Idre provision or provisions so repealed shall 
in force until the subrt^tuted provision or provisions shall come into 
m^by force of the last mentioned Act.” 
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3. In this Act, unless there is something 
repugnant in the suhjeet or context:— 

The W(Jrda “ unless there is something i’e'J)ngnant ” are useful, see notes to 
the definition of the word “ prescrihed.” 

Section 2 of the General Otauscs’ Act (Act No. I of 18G8) provides : “ In 
this Act and in all Acts made by the Governor-Gcneml of India ir Council after 
this Act shall have come into operation,—unless there bo something repugnant in 
the subject or contest,— 

(1.) Words importing tbo mascnlino gender shall be taken to include 
females; 

(2.) Words in the singnlar number shall include the plural, and vice versd; 

(3.) “ Person ” shall include any Company, or association, or body of indi¬ 
viduals, whetlier incorporated or not; * 

(4.) “Year” and “month” shall respectively mean a year and month 
reckoned according to the British (hdenrlar ; 

(5.) “ Immoveable jn’Operty ” shall iiichido land, benefits to arise out of land 

and things attached to the eartli, or permanently fastened to anything attaclied 
to tbo earth; 

(6.) “ Moveable property ” shall mean property of every description, ex¬ 

cept iimnoveablo prope^y.; • 

(7.) “ Her Majesty ” shall include Her heirs and successors to the Crown ; 

(8.) “ British India ” siiali mean the temtorios for tlie time being vested 

in Her Majesty by the Statute 24 and 22 Viet., cap. lOG (An Act for the better 
Government »f Jhidia) other than the IScttlenaeut of PrinSo of Wales’ Island, 
Sihgapore, and Malftcca; • 

(9.) “■Government ofjndia” shall dfcnote thes^roveiiior-tTonci’al of India 
in Council, or during tho ahsouoe of the OovtAnor-General of India fiyim his 
Council, tho President in Council, or tbo Government of ludia'nlone, as regards 
the powers which may be lawfully exercised by them or him rc.s pec lively; 

(10.) “ Local QovcTtimont ” shall moan tho person authorized by law to 

administer executive Government on the part of British India in wdiich tho Act 
containing such expression, shall oi»orate, and shall include a Chief Commis- 
sienor; 

(11.) “ High Court ” shall mean the highest Civil Court of appeal in such 

part; 

, (12.) “ District Judge ” shall mean the Judge of a principal Civil Court 

of original jurisdiction but shall not include a High Court iu the exercise of its 
ordinary or'oxtraordiuai'y original Civil Jurisdiction ; 

(15.) ' Section' shall denoto a section of the Act in which the word 
occurs; ^ • ’ 

(IG.) * Will ’ shall include a Codicil, and every writing making a voluntary' 
posthumous distribution of property; * ^ 

(17.) “ Oath,” “ swear,” and “ affidavit ” shall include affirmation, de¬ 
claration, affirming and declaring in tho case of persons by law allowed to affirm 
or declare instead of swearing; • 

(18.) “Imprisonment” shall mean imprisonment pf either description 
defined in the Indian Penal Code; ,* ’ 

(19.) And in tho case of any one whose personal law permits adoption, 
son ” shall inclnde an adopted son, and “ father ” an adoptive father.” 

3« (1) “ Estate ” means land included nnder one entry in 
any of the general registers of revenue-j^aying lands and revenue- 
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free lands, prepared and maintaii^ed under the law for the time 
beings in force by the Collector of a district, and includes Gorem- 
anent klids mahdls and reyenue*free lands not entered in any 
register. • * 

" Wc have - defined ‘ estate ’ to mean land inednded nndor one entry in any 
of the general registers of revonuo-paj’ing and ruvemie-froo lands. It thus 
means the interest immediately below the paramount interest which Govorn- 
ment has in the land” (11. dt. C.) ; and in the case of khas mohals, 'estate' 
means the paramount interest itself. 

“ Estate” is defiued in section 1 of Act VII of 1868 (B.C.) to “ mean any 
land 01 * share in land subject to the payment to Government of an annual sum in 
respect of which pie name of a proprietor is entered on tho Register known as the 
General Register of all revenue-paying estates, or in respect of whicli a scrfiarate 
account may, in pursuance of section 10 or section 11 of tho said Act XI of 1859 
have been opened.” Compare also section 1, Act IV of 1870 (B.C.), section 8 of 
Act VI of 1873 (B.O.), section 3 of Act Vll of 1876 (B.C.l, section 4 of Act 
VTII of 1876 (B.C.). In section 3, danse 1 of Act XVIII of 1873 (Rout, N.-W. 
Provinces) “ Malial ” means—(o) “ any local area hold under a sepai’afco engage¬ 
ment for tho payment of land revenue, or for which a separate record of riglita 
has been fram^ ; (6) any local area of which the rcfvonne has been assigned or 
redoomed and for which a separate iwoi’d of rights has Ijcon frame^.” 

Cleneral registers &c. maintained under the law. Soo Apjiondix post, 
BB. 3 and 4 of Act VW, B.C. of lyjfO. * , . 

Includes Government khAa m ahA) &C. Thja Act thwoforo becomes the 
rent law for Govi^nment cskites, and*cstates under tho management of tho Ooui’t 
of Wards, as for ordinary estates. • It repeals Act VIII of 1879 B.C., and tho only 
advantage’ that fho Government and tho Court *of Wards now possess over 
private zemindars, is the certificate procedure of Act VII of 1868 B.O. (section' 
195 of this Acc). 

It should lie noted that .unregistored rovenue-freo land is now included in 
** estate.” 

3- (2) “ Proprietor ’* means a person owning, whether m 
trust or for his own benefit, an estate or a part of an estate. 

‘ Proprietor ’ ” includes any tenant by whom any estate or tenure is held 
directly under Government.” (Act VII of 1868 B,0.,*s, 1). (For ethor defini¬ 
tions of "proprietor,” see section 3, Act VI (B.C.) of 1873; section 3, 
^qt<yn (B.C.) of 1876; and section 4, Act VIII (B. 0.) of 1876. The muta- 
oi a Mahommodan endowmont, tho*sheha{t of a Hindu endowment, a mort- 
or a managot is therefore a proprietor. The definition in this Act 
18 . s6 drafted ns to include estates held in trust, hut not tenures except revenue- 
- fr6e lands which are within the definition of “ estate.” 

. ; ' 3. (3) «Tenant” 

^^4B(lother person, and is, ( 
to pay rent for tb 

' ’ 'This is a new attempt. The owner of .an estate is termed a proprietor. The 
; next below an estate n^l superior to that of a raiyat belongs to a tenure- 

i ' and' below hun is the under-tenure-holder of d^orent grades, and ww 


means a person who holds land under 
f hut for a special contract would be, 
t land to that person. 
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iifhm get down to the raiyat but all of theae, from the tdnure-holder to the raiyat 
inolusiye, are tenants. The person under whom th^ tenant holds need not be the 
proprietor or the owner of the land, so that if a person holds by payment of rent 
under a trespasser or under one who has no title to the land, Ills status as a 
tenant still obtains. Accordingly it lias been held that the more fact that the 
person to whom a raiyat has "for some years pajil rent had no title to the land 
cannot take away from him the character of a raiyat—(Syud Ameer Hossein *». 
Shoosahai, 19 W, R., 335.) So a raiyat occupying and cnltivr^tiiif^ land for more 
than twelve years under a landlord who has no title to the land neverthe¬ 
less acquires a right of occupancy—(Zoolfnn v. Ritdliika Prosunno, I. L. R., 3 Cal., 
660). But. the tenant must 1)0 holding and must not be in collusion 

with, the trespasser or tho person under whom he holds, otlierwise ho would be 
ti’eatod as a irespassor. Vide the decisions quoted under the Preamble. The 
word “ jiroja" docs not define the status of a tenant—(Kadarnifth v. Sookoomari, 
22 W. R., 398), 

lJut for special contract: —This covers jungloboori tenants and quit rent- 
holders, and holders of service tenures. 

3. (‘1) “ Landlord” means a person immediately under 

whom a tenant holds, and includes the OoTernment. 

In Act XVIII of •l873,*section 3, clause 3, landholder “moans the person to 
whom a tonsMit is liable <o ])ay^'ent.” , 

It seems that a proprietor is mib nece.ssarily a landlord nor vice versa., and that 
* landlord ’ being a correlative of ‘ lonaiit’ hashes many grades in it as there may 
b« in the ‘ tenant’. • 

* 

3. (5) “ Rent” ^eans whatovQr is lawfully payable or 
deliverable in money or'kind by a tenant to his lafldlord on ac- 
’count of the use or occupation of tho land held by the tenant: 

In sections 63 to (38, both inclusive, sections 72 to 75, both 
inclusive. Chapter XII and Schedule 111 of this Act, *' rent ” 
includes also money recoverable under any enactment for the 
time bein" in force as if it was rent. 

, In Warren’s Blackstonts rents are described as inooi’porcal property. It i« 
worthy of remark that according to English law rout is something issuing out of 
the thing demised, but dilforingTrom it in natnre, and not part of the thing itself 
for that would not bo a reservation, but an exception. Thus a reservation to the 
owner of tho land, of its vesture or herbage would not be good—Seo 8m4^*8 JHai®*' 
of Lamihrd and Teatta/, 2nd cd., p. 1T5, and authorities there quoted. 
is defined by Chief Baron Gillvert in his Treatise on Itents, p.^, to be an annual re¬ 
turn made by the tenant, cither in labour, money or provisions in rotribption'for 
the laud that passes,’ from which you will observe that, though rent is naually re- 
* served in money, it need not bo so; or even in those oth<* things mentioned by 
Gilbert, but which are only given as examples. It may,^s is said by Lord Ooti 
(1 Inst. 142, a), consist of spurs, horses, or oiilier things of that nature, or^ 
eervioes or manual labour; as, to plough a certain number of acres for the landi- 
lord parly.” (Woodfall, 111.) 

The rent reserved to the zemindar need not bo a money rent; it may a 
portion of the crops in specie, or apparently anytljmg else having a mohey value. 
Ib Coke upon Littieton l42o. of Bent Service, it is said: “ Tho rout may os well 
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be in delivery of liens, 'capons, roses, spurs, bon^s, &c., or any other profit tha.^ 
lies in render, oflico, attendanpo, and such like, as in the payment of money— 
(Peo?!eerooddiu r. A'lndhu Sudan, 2 W. R. 15, F. B.; W. R. F. B., 48; 1 Hay, 350 j 
ilarshall, 151; Jndiun Appeals. 4H8; ^ B. L. R., 123), • 

For the jiurposesof Acts V 111 of 1801> B.C. and X of 1859 rent comes within 
the terms “ proper tv,” and “ piovoablo property”—(Mohes Ohnnder c, Gooroo 
Persad, 13 W. R., 4(tl). 

Bent in Act XVIII of 1873 “means whatever is to be paid, deliver- 
eil dr remlcrod by a tenant on acconnt of his hold> 
Beat- occupation of land,” In the draft bill of the 

Rent Commission, the deliiiition was rather profuse and defective, “ Tho de¬ 
finition of rent,” tl.ey reported, “presented some diificulty as opinions differ about 
what rent renUy i.s ill India. We have endeavoured to express what we hopo 
will be accc'pted*as a reasonable view of the subjeet, and liavo defined rent to bo 
‘ whatever is payable or deliverable by a tenure-bolder, uiidor-tenure-holder, or 
occupancy raiyat to the pi-ojirieter, tenure-holder or undor-tenui'e-holdor, possess¬ 
ing the interest immediately superior in the land held by biin, iu recognition and 
satisfaction of such s iporior intei’cst; or whatever is p.iyable or deliveiable as a 
return or componsatiou for tho use or occupation of land or for any rights of 
pasturage, forest rights, fisheries, or tho like.’” In Field’s Digest of the Rent 
Law, rent was defined to mean “ whatever is periodically payable or deliverable, 
as a return or compensation for a tenure or uiider-tennVo’, or for the use or occu¬ 
pation of land, or for any T*ights of pasturage, forest rights, fisheries »r tho like.” 

LawMly payable or deliverable : ^—It#will ho observed that, while under 
tho definition of Act ^VIIJ of 18741, service roiulored for use or CMjcupation of 
land would bo fciit, utidfr the definition of this Act't would not bo so'. What¬ 
ever is pai/ahle or tlelino-ablS is rent rfndci* this Act, hut not wJiatever is rendered. 
This, lioiN'evcr, would not place thb hohler of a scrvice-teuuro beyond the cate¬ 
gory of a tenant, because iu each case tlie .service required would bo a matter of 
ept'oial contract in lieu of rent, and tho words “ but fora special contract would bo' 
liable to pay rent ” iu tho definition of a tonani would aiipl^’^ to tho bolder of a 
service-tenure. Where, however, the original douoi' of a service-tenure ceases 
to do any service and jmys in lieu a rent which his descendants continue to pay, 
the conditions of the tenure becomes altered fi'oin service to rout—(Rajah Mohen- 
tira f, Jokhu Sing, 19 W E., 211 I*.C,). 'J'he more fact of long possession of a 
service-tenure or no rent at all, again does not give tJie holder any exemption 
from the payment when the service is no longer required or performed—(Ol^un- 
dornaih v. Bheoin Sirdar, W. R. Sj)., Act X, 37). Tho di.stinotion between “law¬ 
fully payablo ” and “ lawfully recoverable ” in the sense in which sonSo commen- 
^ tators have drawn it is absurd. Tlio woi'd “ jjayable ” is only a correlative terra to 
^^the'word “recoverable,” and wliatover is payable by the tenant is recoverable by 
the landord. Bui [ho ctmvoi’se case is not true; whatever is recoverable by the 
landloi'd may not be rent under this definition ; for instance, ildk cess, by 
contract. Tho tnie distinction therofoi*e is whatever is payable by tho tenant 
to tlxc landloi’d for use and occupation of land is * rent’ and recoverable by the 
landlord under this Actf, hut whatever is recoverable by the landlord may not be 
j^nt’ because it doesenot falj under the terms of this definition and is therefore 
' veeovernblo under the Act aa rent. 

The obligation for payment or delivery must arise out of a lawful action. 

Whatever is therefore payable as damage, i. e., for torts 
or unlawful actions, would not bo rent. Hence it has 
that a suit for d^age for the occupation of land by the defendant 
consent of the plaintiff is not a suit for rent cognizable by the 
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Revenuo Court—(Bhoobuu Mobuu v. Chuiidernatli, 17 W. R<, 69). So a suit 
Which is in roalitj a claim for comperftation for use and occupation of lauds, can¬ 
not be described as a suit for arrears of rent—(Kislfcn Gopal w, Barnes, I. L, R., 
4 Cal., 374)*. “ Jt appears,” observed Markby, J,, in this case, “ that the raiyafc 
has in addition to tlio original 67 bigbas and odd *cotias of laud, of which the 
nugdi portion of the tenure coivisted, taken into his po8ses.sion two bighas moi’e. 
Now in suing the tenant in respect of the rent of ^licse two bighas, the landlord 
docs not treat these two bighas as an addition to the major tcuur. hold upon the 
same terms as the rest of the nugdi tenui’o. He chooses to place on those two 
bighas a rent of Hs. 5, which is more tlian the rato’at which the nugdi tenure is 
assessed. It is not shown that that rent has over been paid by tlie tenant. The 
sutt, therefore, in realii.y, so tar as it relates to these two bighas is a suit to 
recover eompeusatlori for the \isb and occupation of l-hoso two bighas,” Damages 
on account of wanton dostrnction of trees, though stipa1ated«for in a kabuliyat 
cannot bo claimed as rent—(Nobo Tarini v. Gray, IL W. It,, 7), But a stipula- 
Doliverable rent in ^'’on to supply a number of mangoes yearly is one to pay 
^^i^*** part of the rent in kind, and the value of the maugoes is 

realisable as rent under the Itciib Law— Ih. 8o also under Act VIII of 1869 
B.O.-—(Mullik Aniauut v. Ukloo, 25 W. R., 140). A suit for arroiii's of rent 
of the description known as being of a nature cognizable by a Revenue 

Court when Act X of 181^ was in force, can be brought before a MonsiS under 
Act VIII; a Small CatisD uoni't 1 las no jurisdiotion to try it—(Gobinda v. Gokul 
Bhukut, 23*W. It., 304^. Tlip Rent Law applies, wIk^'O rent is reserved in kind, 
just the same in the case of suits :^)r rent in money ;—{Bhobun Sundari v. Nawab 
Abdin, 8 W.^R,^ 303.) Certain pavmant.s which are not so much in tho nature 
of cesses as of rent in kind and which were uniform, and had boon paid by 
the raiyak from the beginning according* to local, custom, \*ero held not to bo 
illegal cesses but rent—(Jmllinarawan v. ,Tnggpswar Doyal, 24 W, R., 4). 

Abwabs are, however, ujilawfnl (see section 74, po.st and motes), ariPd cannot 
Abwabs I’ccovoved as rent. If a raiyat, for the pur})Ose of pre¬ 

venting dis])ules with his landlord, agrees to make a 
definite payment to the landlord in addition to liis rout, tlio additional payment 
cannot be treated as an illegal cess, for KOCtion*.S, Regulation V of 1812 rather 


fovours such arningements and provides for tlioir being eufoi’oed—(Serajgunge 
Jute Company, Ld. v. Torabdoo Akoond, 25 W, R. 252.) So a ^iurabee was 
held not to be in the nature of an abwab or illegal cess, but as jBrt of tho legal 
consideration for a contract—(.Tuggodish v. Turikulla Sircar, 24 W. R., 90.) 
Sd if a zemindar demand a cess over and above the original •rent, and tho raiyat 
consents contracts to pay‘it, this demand and tho old rent form a new 
rent lawfully claimable under the contract—(Jeejitoollah v Jugodindra Narain, 
22 W. R., 12). It is doubtful whctlier these decisions will hold good bn th© 
present law. See the whole (juestiou'discussed under section 74. Whore simul¬ 
taneously with the execution of a pottah, and t^io giving»of a kabuliyat by the 
defendant, the defendant entered into a separate agreement by which he undertook 
to deliver to the plaintiff a certain number of goats, certain (juantities of straw 
and other articles yearly, it was held that this was a,spocial agreement wholly 
unconnected with tbo' que.stion of rent, and a suit for breach of the agreement, 

Small Causa Court—(Bliobun iSundari t>, Nawab 
o R'» 393). But if not barred by sectiofi 74, are not those articles deli-' 
verable for use and occupation of laud and therefore rent ? 

By ft tenant to llis landlord Rent presupposes the relation of landlord 
and tenant. The thing payable or deliverable must be'paid or delivered by' the 
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tenant to bis landlord. «A suit for dmturat is not, therefore, a suit for rent and 
not cognizable under Act VIII of 1803 BlO.—(Ham Charan v. Torita Ohurfi, 
18 W. E., 343}. 1,11 this case' Kemp, J., delivered the following judgment: “ The 
first point for decision is whether iastiCrat is rent or not. •#*.’* J)asturai 
is explained in Wilson’s Glossilry to be an ‘ allowance for expenses of collections 
granted by the , Mahoniedan Government,’ Tbo decision of the late Sudder 
Court, which was referred to duidng the argument, is to he found at page 504 
of the Decisions of 1854. The Court in a judgment of a few lines held that 
dasturat was not a cess, such as is prohibited by section 55 of Regulation VIII 
of 1793, but that tlie term ‘ seCmed to imply a rc.servation of a certain annual 
payment by the purcliasor of the ialook to the seller, the original proprietor of 
a small sum.’ The Court did not hold that dasturat was rent. Tlie letter of the 
Sadar Board of Hevonuc 8hoAv.s that dasturat was ‘ never paid.’ They were of 
opinion that the term seemed t o inijdy a certain annual payment by the purchaser 
to the seller, the oj'igiual proprietor of a small sum. # * * # concur 

with the Judge in holditig that the relation of landlord and tenant as between 
tho plaintiff and defendants is not made ont, and that these suits are not 
cognizable under Acl Vlll of 1809 B.C.” A claim for htifj~i-zemi»dari 
is not a claim for rent—(Jowalnir Laul v. Sultan Ali, 12 W. H., 214.) By a 
deed between A and B, B purchased from A, fractional share of a pergunnah, 
the Government I’eveuuo payable on whi(!h was llf^ 43-12, and it was stipu¬ 
lated that B was to a])ply to the Collector for imilatSon; and that until the 
mutation was completed, hp should pay the abovp *|nota, of the Goveimmont 
revenue through A; and that after mutation, ^ho relation between A aiid B 
should bo an independent one. tbut^ilie relation of landl(jni,aiid tenant 

was not created by the deed, and tlie cpiotn of rovenno pa.yablc by B under tl» 
deed is not rent—«(Golub O’ljundra R*)y, JOth So])tetnber, 1802). Though, as a 
general rule, a mortgagor and mojjtgagco do not stantl in tho relation of landlord 
and tenaft't, yet wht*n tho mortgagee execnte.s a loj).8C.in favour of the mortgagor 
stipulating to pay him a certain amount annually as rent, ho is, as far as the 
payment of that sum is concerned, a tenanti of tho mortgagor, and must be sued 
for any arrears of such rent uiid^'r Act Xof 1859—(Bishen Kup Dutt, 30th Juno, 
1804 j Sp. W. E, Act X, 93). B obtained a lease of certain lands from A 
agreeing thereunder to pay to A certain rental for tho land, and also a sum 
Ks. 183, 6 annas 3 pies yearly to A’s superior landlord, obtaining a receipt there¬ 
fore. A sues B for the rent duo to himself, and for tho sum duo to bis 
superior landlord. Ildd that A was entitlod to recover the sum due to his 
, superior landlord as* damages for bi'ench of tho contract and that the amount 
of such damages ought not to be taken as nominal but should be assessed on 
the footing of the sum for which A might become liable to his superior laud- 
h>rd. The Couit oirservod that ‘ rent cannot he made payable as such to a third 
^son (Woodfall, 12th Ed., 355 : Little, s. 340)’—(Eutuessur v, Hanish Ghunder, 

; F. L. R. 11 Cal., 221). 

' 

On account of the use or occupation of land;— The nature of the ‘ use* oil 
. “ occupa 1,1011 ” or of' laud' has not been defined. Obviously, 

... however, the uso or occupation must be confined to the 

of tenants specified in soctipn 4 po.v#, and not to any other classes of ten- 
and the land must bo such as held by a tenure-holder or raiyat or under* 
;%najre-holder or nnder-raiyat. “ Land " in this section does not moreover in- 
V tdttd», homestead land, or pasturage, or forest rights, or fisheries, or the like; seo- 
184 and 193 fost provide for such classes of laud. If ‘rent* m de* 
in -this section included rent for pasturage, &c.^ or for home^|||Eid.^. seotioui 
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182 And 1^3 would havo been redundant. Section I of Act V of 1867 (B.C,) 
leclarea that “ in all Acts passed by*fche Lieutenant-Governor of Bengal after its 
commencement, the word * land’ shall include houses and buil(^iigs and corporeal 
hereditamciirta and tenements of any touute, wdess whore there are words to 
exclude houses and buildings’ or to resCrict tbd meaning to tenements of somo 
particular tenure.” Tbo Bongt^ Tenancy Act btntjg an Act of tho Governor- 
General in Council, this delinii.ion will not suit it* and I he Genoml Clauses’ Act 
lof 1868 does not define land, though immovable property is .efinod, which 
“includes lands, bchofits to arise out of land and things attnehod to the earth, or 
permanently fastened to anythnig attached to tbt>caHh.” The draft Bill of tho 
Rent Commission, however, gav(? the following definition: “ Land includes 
woods and watera thereupon: when applied to land cultivated or hold by a 
raiyat, it means land used or inf-emhicl to ho used for agricultural or horticultural 
purposes, or the like. In Chapter XYTTl it moans (a) temnes, under-tenures 
and holdings; (b) land nserl or let to he used for agrioultnre, horticulture, 
pasture or other similar purpf)ses, or for dwelling houses, mannfactures or other 
similar buildings ; and (c) rights of pasturage, forest rights, tisbories, and tho like* 
Explanation —Bastu or homestead land is land used for agricnltuTOl purposes 
when it is occupied by a raiyat, and together with the land cultivated by such 
raiyat forms a single holding.” The dofuiition was abandoned. 

The nature of tho usj or occupation, or tho nature of the land being not 
defined, unless the oohstruction 1)ased upon sections 182 and 193 (refeiTed to 
above) bo A<lopto(l, the use o\’ oconputiou of land by opccting a house thoreu|iou, 
or by bolding a market, or by digging a tank, would clearly fall under the 
definition here given. But the use of tbo jionso itKelf,«or the tank itself, can 
Ofily be by a*straining of tho language coiisi<lered as use or occupation of land. 
That is, tJ-io rent of tho iite of tho hous^'.s or tar^jo, the erootion or digging of 
which are only diffoi’ont moTlcs of u.shig the Iwff.d where they ai’o situate, would 
be runt under this dofinitiop, but not the I’ont of tho house ilwelf, as iiftho case 
of a lodger or tho rent of tho tank itself, as in the case of a fishennan wlio rents 
it for the purpose of fishing. Tho question of the jurisdiction of tho Small 
Cause Court or the Ordiimry Civil Court -will, however, depend not upon thijs 
definition but upon clause (4), proviso of section 6 of Act XI of 1805, and 
Land under the old section 23, ol. 4 of Act X of 1859. The now Small Cause 
l&ont Law and Rent Court Act has, hoAVCver, made a change on this point. (See 

this point discussed under sections 144 and 182 post)* 
Shetion 23 of Act X of 1859 ran as follows :— 

* “ XXIII (1.) All suits for the delivery of pottah.s or kabuliyats, or for the 
determination of the rates of I'eiit at which such pottahs or kabuliyats are to be 
delivered; 

(2.) All suits for damages on account of the illegal exaction of rent or of 
any nnautborized cess or iinpori, or ion account of the refusal of receipts fesr 
rent paid, or on account of the extortion ofn*ent by «onfinement or other 
dui’oss: 

^ (3.) AH complaints of excessive demand of rent, and all claims to abate* 

ment of rent; , 

(4.) All suits for arrears of rent due on account of land either kherajee'or 
lakberajee, or on account of any rights of pasturage, fbrest right, fisheries “'"dir 
the like; * . 

(5.) All suits to eject any raiyat, or to cancel any lease on account of the 
uon-payment of arrear of rent, oy on account of a breach of the conditio^ of 
any contract by which a raiyat may be liable to ejectment, or a l^e maT be 
Habie to bo'lliaceUed; . • 
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(6.) All 8Tiit8 to recover occupancy or possession of any land, farm or 
tenure, from which a raiyat, farmer, or tenant has been illegally ejected by the 
person entitled to^’eceive reui; for the same ; ' 

(7.) All suits arising out ef the exerciso of the powers of distraint con¬ 
ferred on zemindars and others''by sections OXII and OXIV of this Act, or out 
of any Acts done under the colour of the exerciso-of the said power as hereinafter 
particularly provided; 

Shall be cognizable by the Collectors of land revenue, and shall be tried 
under the provisions of this'Act, and except in the way of appeal as provided 
in this Act, shall not be cognizable in any other Court, or by any other officer, 
or in any other manner.” 

It will appear frorn clause 4 of this section what sort of i*ent was intended 
to be within the jurisdiotion of tho (^oUector under Act X of 1851). That 
clause may also throw some; light upon tho term ‘ rent ’ as dofined by tho Bedigal 
Tenancy Act. Under Act X of 1859 it has been i»' Id that if suit for arrears of 

Contradictory deci- f®!* ejectment of the tenant from the 

sions on the point under house is not a suit cognizable by Reveiiuo authorities, 
t e old law. House rent includes the rent of tho ground upon wliiclf 

tho house stands, but as tho items aro not separable tl\o olaini ('finnot be heard—- 
(Nawab Haji Mohammud Xhan Kuzalbash, Sadar Dcwjiny Reports, 18(52, of 
the 28th Jiine). ‘ ' ■ " ’ . . - ^ 

suit for tho rent of 
5th July 18G4; Sp. 

twoen the use of the site of tho honso and of th^ house—upon which we have com¬ 
mented above. A suit for arrears jf rcut«<luo on account of an indigo factory is 
not cognizable under clause 4 of section 23, Act X of 1859—(Adwuitya Chaiulra 
Pal, Ist April lB<fB). A suij for the wglit to erect ffota/m at certain ghiits on tho 
land, and also to collect certain duties from persons who used these ghats and 
golahs aftd for otlwr purposes, was hold not cogiiizal)lo under this clause—(Mr 
James Forlong, 17th November 18G2). Tho terras of this clause aro wide enough 
to extend tho jurisdiction of tho Collector in suits for rent to cases of tenancies 
not strictly agricultural, provided tho subject of tho lease is land, and the vent 
issues from tho land, and is duo on account of land for tho use of tho land, what¬ 
ever may he the purpose for which tho surface of tho land is held. When th^ 
land is leased for tho erection of ejnlahn^ alth<nigh tho lease includes the right to 
levy gfdah duties, a suit will lie in tho Collector’s Court for rent under the lease 
—(Robert Watson & Co., Cth April 1864; Sp. W. R., Act X, 46). Tlie Civil 
Court has jurisdiction in a suit for tho rent of a house and the land suiToundihg 
it—(Benia Das De, 2Gth November 1884). But the erection of a building upou 
the land after the lease does not bar the Collector's jurisdiction—(Tari Prosad 
Ghose, 9th January 1865). The erection of buildings, except under a building 
lease, does not bar enhancement—(Saroda Suudari Cowdrani, 9fch January 1865). 
A suit for arrears of rent on aceseunt of a market is one within tho jurisdiction 
^ the Collector under this clause—(Gyantri Devia, 7th June 1864; Sp. W. R,, 
^t X, 78). A suit for rent on a lease of tolls arising from a canal or river n<P, 

, l^tmn does not lie to the under this clause—(H. W. Garland, IHh 

of a ferry is not maintainable in llevenue 
|A^uri»—(Mr. James foriong, I6th May 1863). In addition to those decisions, 
.'i’i'- other decisions to the sdme effect, that a suit for rent can ‘ be 

upon thm Act for arrears of rent due on account of land used for build- 
Das v^Wollen, 1 W. R.. 223; Tariny Pomad ti. Bengal T. 

' Campbell, 16 W. R., 463 j 

Copeonftth, 17 W. R., 183.) It has, however, been Iftiterly held, 




««a 3,] 


THE BENGAL TENANOY ACfT. 


per Gontrai that the word land in Act X, 1£!S9, or Act,VIII of 1869 B.C. means 
j^^ncultural or horticultural land, and that the provisions of the Bent Law do 
not appl^r to a suit for arrears of rent, where the laitd is occupied for the purpose 
of building 8,nd not agriculturallj—(In the majiter of Bromomoyee Bewa, 14 W, 
R.', 252, per L. S. Jackson, J). • Lands usdd for oOlior purposes than for purposes 
of agriculture and horticulture are not the subject of legislation in Act X of 1859 
or Act VIII of 1809 B.O.—fStalkart v, Mudtfti Mohan, 17 W. R., 441; 9 
B. L. R., 97; Ramdhun «, Haradhan, 12 W. R., 404; Kalee Mohan ■. Kalee Kisto, 
11 W. R,, 183; 2 B. L. R. App. 39; Church v. Ram»Tanoo, Id., 547, 9 B. L. R. 
101; Raueo Swarnaraayi v. Bluinhardt, 9 W. R.,.451; Puma Ohuuder v. Sadat 


Ali, 2 C. L, R.) ^ 

• These contradictory decisions led to a Pull Bench decision in Ranee Burga 

Sundari i?. Bibi Omedunnessa, 18 W. R., 235, F. B.; 17 
How settle . ^ ^ Court held that iands.nsed for buildi^ 

purposes were not the subject of legislation in Act X of 1859 or Act VIII B.C. 
of 1809. Couch, C.J. observed: “But I think that in determining what is 


the meaning of‘land’'and ‘holding laud’ in Act X, we mast look at all the 
fJrovisions of the Act. It may bo assumed that it was not intended that one 
part of it should apply to one kind of land, and another part to another, and that 
land in section 23 should have a different meaning from what it has in other 


sections. The Deputy Collector says with truth that it is extiremoly diflicult to 
apply to bazar lands Occupied merely os building ground, tbo provisions of sec* 
tion 17 whicji are manifestly intended to be applied to the rent of lands used for 
agricultural purposes. And ^hese are not the only 'provisions in the Act of 
which that may be said. Section Il2 amd the following si^etious can only apply 
l< 4 ' land used for gnltivation. The intention of the Legislature is to be deduced 
from the whole Act, and a dbnstruction whjph makes^the whole* of it consistent 
to be preferred. I think this is tho ground pf tho decisions in this Court that 
lands used for building purposes are not liable to enhanoomenl*undor Act X of 
. 1859.” It is worth whilo to give Mr. Justice Dwarkanath Mittor’s opinion on 
the point, {IS expressed in Ranee Durga Sundari Dasi v. Bibi Omeduunosa, 17 
W. R., 151. Quoting clause 4 of section 23, he observed : “ Tho present suit is, 
as 1 have explained above, a suit for arrears of*rent ‘ due on account of laitd' 
That the land is occupied by a building appears to me to be of no consequence 
vAiatovcr. It is nevertbeless ‘ land ’ exactly in tho same sense, as it would have 
been, if it liad been cultivated with indigo or paddy: and as the rent claimed is al¬ 
leged to have issued from tho land and not from tho building wliich stands upon it, 

T afii unable to see how it can bo held that the suit Avas brought in a wrong Court, 
when the Legislature says in so many terms that all suits for arrears of rent due on 
account of land shall be brought in the Collector’s Court, and in no other. No por¬ 
tion of the rent sued for is, or is even alleged to be, due on account of tho building; 
for that building is, as 1 have already shoAvn, tho property of tho defendant, and^ 
as such not subject to tho payment of any rent to the plaintiff. Nor can the fact 
that the arrears sued for are claimed at enhanced rates affect the character of the 
^it in any way whatever. It is to all intents and purposes a suit for arrears ft£ 
rent as it is in name ; and as it is also a suit for arrears qf rent ‘ dm on aecotn^ 
of land^' it seems to be beyond all question that it is capable of satisfying all 
the conditions required by clause 4, section 23 of Act X «of 1869. That clai3^, 
it should be borne in mind, applies to suits for aAears of rent not only against ' 
raiyats, but against all classes of under-tenants. This point has been settled ih 
the ease of Dhunput Sing v. Qoomun Sing, 9 W. R,, 3. That was a suiW fw 
arrears of rent at enhanced rates against a quasi-talukdar holding an i^ter- 
jpiediate position between the proprietor and the*raiyats, and an objeotioh 
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taken that the Revenue Court in which it was brought bad no jurisdiotioa to trf 
it. Their Lordships, however, overruled ' the objection on the ground that the 
clause above roferyjd to contiins provisions for all classes of under-tenants. It 
has been, argued that as the land is not used for agricultural or horticultuml 
purposes, this suit is not cognisable by the Revenue Court. I confess that I am 
at a loss to find out any satisfactory reason to jT\8tify such a distinction. There 
is nothing whatever in the wofds of the Legislature to support it. On the con¬ 
trary, as laud must retain its character as landj whether it is used for agricul¬ 
tural or for building purposes, the contention seems to be directly in the teeth of 
the plain and obvious meaning #f these words. Why then are we to dismiss this 
suit on the ground of such a distinction ? A snit for arrears of rent due on 
account of a piece of land occupied by a raiyat’s homestead is clearly governed'by 
clause 4, section 23, Act X of 1859, and there are many raiyats in this country who 
do not hold any lands other than those occupied by their homesteads. A putnidar 
W'ho holds an entire pergunnah and never uses a single cottajj, of the lands com¬ 
prised in his pntni, for agricultural or liorticultural pnrpcws, would have been 
liable to be sued under this clause, if it had been still in force as law ; and I see 


no reason therefore -why the purpose for which the land is used should havo any* 
thing to do with the jurisdiction conferred on the Revenue Courts by that clause. 
Whatever may be the true definition of the word ‘ raiyat ’ as used in Act X of 
1859, it is by no means necessary that he should b^e an actual cultivator. Sec¬ 
tion 6 says distinctly that a raiyat who has ‘ Jteld ’ land hfv twelve years consecu¬ 
tively, is entitled to a rigjit of occupancy exactly the same way as«a luiyat who 
has * cultivated * land for the same period. As^clause 4, section 23, applies to all 
cases in which tl>e subject matter ^of the lease is land, 1 do not sge tho slightest 
reason why the defendant in this case should bo permitted to object to the juris¬ 
diction of the Revenue Cpurt, even though ho may not be a raiyat within tho 
meaning of the Act. The land ftjr which tho rent is olaimted is, it is true, situat¬ 
ed within a bazai^ and it is also true that it is occupied by a building and not 
used for horticultural or agricultural puiposes. But it is nevertheless land in- 
every sense of the term; and as the suit is therefore a suit for arrears of rent, 
due on account of land, it was instituted in tho only Court in which it could 
have been instituted at the time. There is nothing whatever in the Act which 
says that the land should not be situated in a town or in the vicinity of a tow^j ; 
nor is there anything in it to give the slightest support to the contention thnt 
the land should be used for a particular purpose, or found in a particular condi¬ 
tion at the time when tho suit is brought before the Revenue Court can assume 
jurisdiction to ti‘y it. Suppose, for instance, that a raiyat cultivates bis land 
with paddy for one year, and then erects a dmilding upon it, ot^allows it to 
remain uncultivated in the next year. A suit for arrears of rent due for the 
first year would certainly bo governed by clause 4, section 22, Act X of 1859, and 
•I see no reason whatever why the same clanse should not apply to a suit brought 
for the aiTears of Iho next year.” 

Mr. Justice Mittcr was, however, overruled in the Full Bench, and it has 
then been held that a suit for an-cars of rent on account of land nsed for builditlg 
purposes is cognizable, by the Mofussil Courts of Small Causes—(Peary Bewa v. 
^u%)or, 19 W. R., 308; Gokul Clmnd v. Mosahroo, 21 W. R,, 5.) In a sait.^r 
rent: of land, where the prin^pal subject of the entire occupation is haatu laud, 
'^e residue (if any) of the holding being merely subordinate, the Small Cause 
,^n^ has junsdiefciou; But when the principal subject is agricultural laud^ the 
; Mpihg buildings being mere accessories thereto, the Small Cause Court wiH 
MtO no 3 ttrisdietion—(Musst. Ranee Chandewari e. Gheena Pandny, 24 W, B.i 
Bul^ a suit for arrears of rent at an enhanced rate in respect ©f land 
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i|itaaied in & town, and upon whiob either a house or shop stands, is not a suit 
for rent within the meaning of section*6, Act XI of 1865, and is maintainable in the 
Ordinary Civil Courts, and not in the Small Cause ConrtT-(Joy Kishore 0 . 
Nnbee Buksh, 17 W. R., 175). A suit foj rei«t derivable by a lessor from tolls 
*' collected by the lessee from persons resorting a h'Ut is not cognizable by the 
Ordinary Civil Courts under the Rent Law, but by the Small Cause Court—(Savi 
V, Issur Chundra, 20 W. R., 146.) 

For other decisions on the same point, see section 20 (^tost). 

• 

Recoverable under any enactment as renb: —These words refer to Road 
and Public Work Cesses payable under Act IX (B.C.) of 1880 (section 47), and 
Embankment Cess payable under Act II (B.C.) of 1882 (section 74) and Survey 
Cess payable under Act V (Ji.O.) of 1875 (section 38) Dak Cess is not recover¬ 
able.as rent under the Dak Act (see ActXIY of 1866, and Act VIII of 1862 
B.C.) but if there be a contract for its payment between the zemindar and any 
person holding unibr him, section 12 of Act VIII (B.C.) of 1862 saves 
it. Still the contract would not make the cess to be rent, and claim for it 
would bo cognizable by the Small Cause Court. Moreover that section saves only 
a contract between the zemindar and an under-tenant, but not between an under¬ 
tenant or raiyat. As, however, Dak Cess is not an abwab, section 74 of this Act 
will he no bar to its recovery, the ordinary laws of contract protecting it. 
See notes under section 74. * 

3. (3). “Pay,” “payable” and “payment” used with 
reference to rent, include “^deliver,” “deliverable” and “deli- 

•j • * • 

very,” • 

This is taken from Ktsson Copal Mawar «. Bnmes, I. L. R., 2 Cal., 374. 
“ Now the word rent undoubtedly inchides both rent in kind arwd rent in* money, 
•But the word paid does at first sight sugge.st rent reserved in money. But when 
W 0 turn to section 2, Act VIII of 1869 (B.C.), it is clear from that, that the Legis¬ 
lature did not use the word paid in refei-enoe to rent reserved in money only, 
because in section 2, we find the expression, ‘if the rent is payable in kind,’ 
thereby clearly showing that the Legislature at auy rate considered that the 
word paid or payable was a proper expression for the proportionate produce 
which have to be delivered in kind, or a bhaoli tenure,” per Markby, J. 

■ 3 . (7). “ Tenure ” means the interest of a tenure-holder of 
an under*tonure-holder, • 

See notes under section 5 (post), and also the Introduction (ante)^ 

3 . (8). “Permanent tehure” m^hs a tenure which iy 
heritage and which is not held for a limited time. 

Read with sections 11 and 10 of the Act and also with sections 12 to 17, 
Hence a permanent tenure is not only heritable but transferable under the Act. 

' * 1 ^, however, is not 'always the case, e.^., a jrhafiraii tenure is permanent but 
transferable. (See, however, section 181.) Besides section 11 gives only the 
^'incidents of a permanent tenure, while heritableness goes with its definition, 

Tallldc, what it meam :--'The word ‘ taluk ’ imports a permanent int^t 
- in land. “ As to the meaning of the .word talnk,” says Markby, J., “ it has been. 
asM before, and ws also say egain, that ptimd faeie the word t^alnk * di^et 
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import ft perxnftnent ten of e, if there be nothing either in the sorrounding cir* 
ctnnstancee, or in the instrament itself, which creates the interest to show that 
it was intended to/he otherwise; and when we find that the chitta relating to 
this land describes ihc land as » taluk, wo think, in the absence of evidence to 
the contrary, wo ought to presume that that was a permanent interest. We 
must also bear in mind that that was a docnraentrdrawn up under the provisions 
of clause 1, section 9, Begnlation VII of 1822, and the revenue officer, who was 
responsible for that document, was bound to put a proper description of the 
tenure in the document, and'ho considered that he had sufficiently described the 
tenure when he called it a taluV. That document is by the express words of that 
section declared to bo an evidence available for the purpose of proving the title 
of the persons claiming tenures in the lands in question ”—(Kristo Chnndra 
V, Meer Sufdur Ali, 22 W. R., 326). The word taluJc, or correctly talnq^ 
Derivation * derived from the Arabic W'ord, ‘ alaqtie ' which signifies’ 

to hang from, to depend upon; alaque also means a leech, 
which hangs from the body to which it has attached itsielf, and has another 
quality said to have belonged also to the taluqdai*, and means connexion and 
dependence. In Upper India, talu& was dependent upon, and subordinate to, the 
Sovereign. In Bengal, talnk was subordinate to the semindarl but not always. 
The larger taluqdars were 'huzuri^ L e., they were immediately under the Supreme 
Government to which they paid their revenue diTect,^ while the smaller ones were 
muhurari or specified, i. e., in the sanad of the zemindars, through whom they 
paid their revenue. In the North-Western Provinces theTtaluqdar was superior 
and the zemindar inferior. The reverse wasetho case in Bengal; The taluqdar 
was snbordinalc to ttie zemindar, whorfi any relation existed, between them. 
Some large taluqdai'S indeed paid their revenue direct to Government and were 
independent of tre zemindav, but in no case was the zemindjir subordinate to tho 
talnqdars. There are in the Lower Provinces of Bengal a variety of tenures 
held under the zelnindars and known by different names, in different districts. 
See notes under sections 6 and 11 of tho Act. The most important of these' 
tenures are talnqs. Some of these have existed from before the permanent 
settlement (see sections 6, 7 ajid 8 of Regnlation VIII of 1793), and are known 
by the general term of Shihimi or dependent taluks. Patni teiuks constitute 
another important class of suliprdinate tenures. See Regulation VI [I of 181 
and notes. Tainqs of both these classes are inheritable and transferable by sale or 
otherwise. Taluqs and similar tenures created since the time of the permanent 
settlement and held immediately of the proprietors of estates may be protected 
by registration from avoidance by a sale for arrears of revenue. Tainks created 
since the permanent settlement are usually founded on the patni .principle, and 
not on the principle of shikmi taluq. 

, Istemrari and Mokorari teiltir6B»—^They are tenures granted in perpe¬ 
tuity. Mokurari tenures are those granted at a fixed rent not liable to enhance¬ 
ment. Generally speaking, however,’ says Mr. Field in his Introduction to tho 
Regulations, “ the two conditions are now found combined, and where the 
^rm is in pcTpetuity, ^the rent is fixed for ever. These tenures, though not - 
'‘Called taluqSf differ little in their incidents therefrom. They are transferable and 
inheritable, and may be»protecb»d by registration from the effects of a revenue- 
said. Many tenures, the incidents of which were not exactly defined when they 
yr&te created, have become istemrari and mokwari by custom instead of by 
Being allowed to descend from father to son without opposition, they 
( pdine to be regarded as istemrari more specmlly after one or two transfers 
by inheritance upon the heirs of the transferee. law 4e«ilw 
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jbhat, where the rent has not been changed since th6 permanent settlement, it 
cannot be enhanced, and here also a statutory presumption has been brought in 
to facilitate the means of proof, and thus many tenures have* become mokurari 
which were*not so in their inception.” , • 

Article 18 of Mr. Field’s Digest runs to the following effect:— 

“ Of tenures, some are tmnsferable, otliers jire non-transferable; some are 
heritable, others are nou-inheritable. A tenure may be made transferable or 
heritable 

(1) by express provision of law (as tenures by Regulation VIII of 

1819, section 3, cla\xse 1) ; or 

(2) by contract (L. R. 4 I. A., 223; Marsh, 330 ; 9 W. R., 65; 19 W. R., 
141) ; or 

(3) by custom; or 

(4) by the course of dealing therewith (1 W. R., 153 ;• 10 Moo. In. Ap., 
191; 11 Moo. In. Ap., 433 ; 12 Moo. In. Ap., 263; 14 Moo. In. Ap., 247; L. R., 
4 I. A., 223; 24 W. R., 176 ; 7 B. L. R., 211). 

“ Whether any particular tenure has, or has not been made transferable or 
heritable by contract or custom, or the course of dealing therewith, is a question 
to be decided upon relevant evidence by the Covtrt having iurisdiotion. Explana¬ 
tion L —A tonui’e may be transferable without being mokurari or hold at a 
fixed rent: and a tenupe m{^ be mokurari or held at a fixed rent without being 
transferable (1 W. R.,’6.) Explanation 11 .—A tenure m.ay be transferable with¬ 
out benng heritable : aiiR a tenure may be heidtablo without being transferable. 
(Marsh, 119 : Reg. XXIX of lJil4, s. 2). Explanation III. — A tenure may be 
istemrari or permanent without being ■fihmsfersible : and a tenure may be trans- 
feiwble without being istemyari (Marsh, 117 ; G B. Lt R., 652). Explanation IV. 
—A mokurari istemrari tcqpro shall be presumed to»be heritable.” (3 B. L. R., 
226; 5 B. L. R., 652). 

Permanent by Law :—As putni tenures under Regulations VIII of 1819, 
section 3, cl. 1. See. also the Introduction ante, and notes under sections 5 and 6 

JpOBt. ^ 

Permanent by Contract or course of dealing.—A mukarari istemrari hold¬ 
ing is a perpetual (hereditary) holding at a fixed jumina—(Munmnjnn v. Rajah 
Lilanund, 3 W. R., 84; 4 R. J. P, J., 461). 6’tenures are perpetual 

holdings subject to the condition of service—(Rajah Leelanund v. Thakoor Muu- 
runjun, 5 W. R., 101). In this decision tlje meaning of the term istemrari was 
dis'eussed. “ I think,” observes 0. Campbell, J., ” that there can be no doubt 
whatever that the proper and*corroct meaning of the word ‘ istemrari ’ is ‘ per¬ 
petual.’ The decision of 1853, page 654, on which the petitioners rely, says that 
m ‘lexicography ’ that is the meaning; so does Wilson’s Glossary put forward by 
petitioners. Still, however clear the* meaning of the word, and however strong 
my own opinion that, in the ordinary transactions of the country, the term 
istemrari is understood to mean perpetual for ever, and not for life only, it might 
have required consideration if it had been shown to be the settled law of the Court®, 
that the term istemrari is held to be as artificial and customary, as distin¬ 
guished from its lexicographical meaning, and so to import a life tenure ttuly, 
and not a perpetual tenure. Now the whole, that^s to b^said on this point, sekas 
to be contained in the rSsume in the judgment el 1853 (Musst. Amerunpesa, 
appellant) relied on by the petitioners- From this it appears that ther^ had 
been two decisions in wiuoh istemrari mokurari grants hM been set aside by % 
majority as no^i bereditaiy, and another case in which the judges ttnanunously 
held the other way, considering that the inteiut of the parties was to create by 
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the disputed woi*d8 a peiTft)tuaI horoditary holding. It was also ndted that in^ 
■ the Regulations of 1793 an^ 1^15, the words were tahen to import perpetuity 
for ever. The result was that in 1853, the judges did not think it necessary to 
• decide that the words always, meant either ‘perpetual forever,' or ‘for life* 
only, but deemed it most proper to look to the true intent and meaning of the 
parties as shown both by tbojr acts as well as their writings, and the case was 
decided on that evidence. I should probably be by no means disposed to dissent 
from such a view, and if wo had decided this case on the ground that, iatemrari 
meaning perpetual, no ovicTonco to show that the parties did not use it in that- 
sonse was to be admitted, I'should on the decision of 1863 have admitted a 
review. But we by no means held any thing of the kind. We simply remarked 
on the use of the word {stmnrari as among other things, tending to show the 
status of the gliaiwals in the last century, and we translated the word ^ perpe- 
tnal ’ which a referonco to any dictionary shows to bo the correct translation. 
Richardson gives istemrari (from marra) proceeding, going on, preserving, being 
rendered perpetual (rent), and istemrari^ ‘ perijetusd.’” This case went up in 
appeal to the Privy Council, and their Lordships observed : “ The words mohurari 
iateinrari are used, and although it may be doubtful whether they moan per¬ 
manent during the life of the person to whom they were granted, or permanent 
as regards horeditaiy descent, their Lordships aro of opinion that, coupling those 
wordS with the usage, the tenures were hereditaiy ”■?—(13 B. L. R., 124). So'it 
has been held that in the absence of any evidence to show that a grant was for 
life only, the W’ords ^mokurari isiemrari ’ are sufiicxent to make it hforoditary— 
(Lnkhoo Koer v. Rai Hari Krisna, 12 W. R.,*3; 3 B. L. R., A. C., 226). The 
Use of the word “ istemrari ” in .describing a potta shows an indention that the 
li^so shall be perpetual and implies its hereditary character ”—(Kiaroonakttr 
Mahotee v. hliladll'ro Ghowdkry, 14 W» R., 107; 5 B. |j. R., 652). And the use of 
any paidicnlar form of words is not necessary to convey mokurari mimrasi right— 
(Bimoxia Prosad «?rChundra Sekhnr, 7 W. R,, 394; Asfur Mundle v. Ameen Han¬ 
dle, 8 W. R., 502 : Koylash Chunderv. Heera Lall Seal, 10 W. R.,403). “ The word 
mo^umrtV’saysMr. JusticeGlovor in the first of these cases, “ does not occur in the 
potta, but it is not absolutely nepessary that any particular form of words should be 
used in conveying rights to hold at fixed rates, and taking the nature of the 
lease, i. e., for building purposes, the position of the parties, and the oirounv 
stances under which the contract was made, into consideration, we cannot say 
that the Judge has placed on the potta a constrnction that it cannot legally 
hear.” Similarly their Lordships, the Privy Council Judges, observed in the 
case of Baboo Dhuuput v. Gooman, 9 W. R., P. C., 3: “ Their Lordships caniiot 
accede to the argument that potta must primd facie be assumed to give a here'* 
ditory interest, though it contains no words of inheritance. They do not think 
that the case cited from Morton's Decisions, still less that of Freeman v. Farlie, 
any authority for such a proposition. Potta, as may be seen by referring only 
to Act X of 1859, is a generic term, which embraces every kind of engagement 
lietween a zemindar and his under-tenants or raiyats. Nor can it be disputed 
, that the expressions here wanting are oidinarily used in the grant of a perpo- 
tenure. * ♦ ♦ Sut the facts already stated afford incontestable proof ' 
since the death of Augham Sing, the hereditary character of his sub* 
i, has been recognised by tl^e successive zemindars. There is also evidence 
is not contradicted that some of them have recognised its transfeiable 
This evidence aSords ample grotpids for infemng either that the tenure. 
intended to be hereditary, although not so expressed in the pot^ or 
1 m e^nal grant wore limited, as was suggested to tlm Ul^ of Augham 

texture' hmi some subsequent 'grant, bewnne. hered^wry and 
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able. And u|)on the proof here given of long unintefrupted enjoyment, acoom« 
'panied by the recognition of the Hereditary and^ transferable character, it is 
almost impossible to suppose that a suit by the zemindar ii^the Civil Court to 
disturb the possession of the respondent CQuld mot be successfully resisted. The 
case of Joba Sing (4 S. D. A. Rep., 271) is an authority for the proposition tljat 
evidence of this land will supply the want of^tho words ‘ from generation to 
generation ’ in the which is the foundation of such a title.” Where the 
lease contained no words importing an hereditary character and simply said 
tamyad mokurari, it was held to Imve the effect *of being hereditary on the 
ground that the period of its continuance was not dependent on the life of any 
party, whether lessor or lessee, but on the continuance of the superior tenure— 
(Babtt Lekhraj 0 , Kanhya Sing, 17 W. R., 484). “Now with regard to the 
tease,” observed Loch, J., “ we find that there is no mention therein of the* 
period for which Choonee Lai’s mwkurari was to exist. Hempeaks of the pos* 
fibility of the Government making a fresh settlement with him at aii enhanced 
rent. He does not apparently contemplate such a thing as a fresh settlement 
being made with any other person ; and having this belief in his mind, he lets 
the land to Nirput Sing in ticca, which ticca is to last as long as his mokurari 
lasts. I think no valid objection can be raised as to the hereditary nature of 
this lease merely from its being called a ticca, or from its comprisng terms which 
ire in use in ordinary ticcas^ such, for instance, as a prohibition to cut trees, as a 
power to the lessor to re-enter on failure of payment of rent, as the prohibition 
for the rosani}>tion of •rent-free lands, &c., for such terms are common to most 
leases, and their intrudnetiou cannot, 1 think, bo said to indicate that the lease 
was merely for, a term of years. Tile ternij; are used iof the protection of the 
property antf the rights of the lessor. No terra is fixed in the lease,—so long as 
the mokurari lasts, so long is the ricca to^ast. No»word, suclf as is to 

be found in the lease. •* * * Ihit we thiidc on a full consideration of the 
lease that, though it contains no word importing an hereditary* character, yet it 
bas the effect of being hereditary, for the period of its continuance is not depen¬ 
dent on tho life of any [)arty whether lessor or lessee, but on the continuanco of 
the superior tenure.” Compare 10 W. R., 141 ,(P. C.). It has been, on the 
other hand, held that where there are no words in a lease extending its provi* 
sjons to other parties beyond tho lessee, its term.s must bo interpreted as appli-. 
cable to the lessee only, unless the Court is able, from the coiidnct of the parties 
a,nd the surrounding circumstances, to como to a different conclusion—(Lekhraj 
V. Kanhya Sing, 14 W. R., 262, cited above). Where a lease contains a oondi- 
lion whereby the lessor agrees not to put an end to the mokurari tenure of his, 
lessee except on tho occurrence* of a fresh settlement on the part of the Govern^ 
ment, it does not follow that the lessor intends to constitute a hereditary lease 
if no Government settlement takes place—-76. In such a case a lessor’s right to 
re-enter arises on tho death of the lessee, but if the representatives of the lessee 
have been allowed to hold over by the heirs of the'lessor to Vhom they have paid 
rent, the cause of action to a purchaser of tho lessor’s rights and interests arises 
cn the refusal of the lessee’s representative to permit them to re-enter.”—76. ■ . 

This case went up in appeal to the Privy Council, smd their Lordships held 
that the rule of construction that a grant tnade to a man for an indefinite tenftt 
enures only for the life of the grantee and pas8es,*no intlrost to his heirs, does 
not apply in cases where the term can he definitely ascertained by referem^ to the 
interest , which the grantor himself has in the property, and which the'grant 
purports to convey—I. L. R., 3 Oal., 210. 

In 1708 ft. mokurari jpotba of, a portion of p zemindari was granted to A at 
ft consolidated jama of Rs..6 for the teiW of four years, and an uniform rent of 
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Bd. 26 from the expiratiofi of that period, to be paid year after year. The potta 
provided that the mokuroridar should make improvements; that profits arising 
therefrom should <belong to iiim and not to the grantor; and that he should not^ 
' dispose of any portion of tlie land granted without the permission of ,the grantor. 
No words of inheritance were used in tho grant. The grantee died in 1875, when 
the heirs of .the grantor sued to recover possession of the estate from the heirs 
and assigns of A. Tho defendants contended that the grant was transferable 
and hereditary, that A, his heu’S and assigns, were entitled to it in perpetuity. 
It was held that the grant Avas for the life of A only and not in perpetuity, and 
that the use of tho word mokurari alono in a lease raises no presumption that 
the tenure was intended to be heroditaiy, and therefore in order to decide 
whether a mokurari lease is hereditary, the Court must consider the other terms 
of the instrument under which it is granted, the circumstances under which it 
Was made, and the intention of the parties—(Sheo Persad Sing v. Kali Das Sing, 
I. L. R., 5 Cal., 543, and in appeal, I. L. R., 8 Cal., 064). 

The words istomrari mokurari in potta granting land do not of themselves 
denote that tho estate granted is an estate of inheritance. Not that such an 
estate cannot bo so granted unless in addition to the above words, such expres¬ 
sions as “ ba farzandau ” or “ naslan bad naslan,” or similar terms are used. 
Without the latter, the other terms of the instrument, the circumstances under 
Which it has been made, or the conduct of tho parties, may show tho intention 
with sufficient certainty to enable the Courts to jironoatico the grant to be perpe¬ 
tual ; the above words not being inconsistent tlie^ewith, though not themselves 
imparting it. Held, accordingly that where*the words “ mokurari istemrari ” 
were used in conneotibu with a gr&nt in a potta (as it was also held in another 
case where the insfcmnicnt was termed “ mokurari ijara pot|a ’^) that the ques¬ 
tion was whether the intentaon of the. parties that the grant should be perpetual 
had, or had not, been shown with sufficient certainty in any other way, e. (/. by 
the other terms, Ify the objects, or circmnstances of the grant or by the acts 
of the parties; and hold that in the presmit case the intention was not shown.— . 
(Tulshi Pershad v. Ham Narain, 1. L. H., 12 Cal., 117). 

Parties holding a pcrman€nfc settlement from the Covemraenl cannot ques¬ 
tion the validity of a mokurari potta previously gi-anied by them,se]vos when they 
hold the property under a temporary sof tleuient—(Kazi Abdool Manna v. Baroda 
Kant Banorji, 15 W. R , 3114). The ert'ect of a solenama confirming the rout of* a 
tenure on the part of the manager of ancestral property, and agreeing that it 
shall not be enhanced, w'.as hold to create a mourasi motcurari tenure at a fixed 
rent—(Bhoobuu Mohini t\ TJlionayc Kaingur, 15 W. It,, 434). 

Alienations made by Hindu widoAvs of shai’os of an estate held as a heri- 
ditary nwhurari tcnAirc can only be contested by reversionaiy heirs and other 
persons having some interest in the estate; it is not open to the zemindar or 
huperior landlord to object to such alienations. If the reveraiouary heirs make 
no arrangement for the due payment of the mokurari rent, the only right which 
%he zemindar has is to sue them for aiToars and then to cause the sale of the 


teuure, if necessary, in execution of decree, but not to take khas possession of it 
^ force”—(Ramdhun Bhaha v. Rajah Raj Kisto Sing Bahadur, 18 W. R. 406). • 


' When a party who makes a mohuran grant has enough in him to feed that grant, 
i. e., to make it substantial an(i,valid, he cannot in a Court of equity be allowed 
, .efte^ards to deny its efficacy—(Syed Ameer AH v. Heera Sing, 20 W. R,, 201). 
i&iJ winokurmudar, who has got his lease from tho members of a joint'Hindu 
.^h^y who are in actual possession and managing the joint property, cannot be 
''i^ji^ted or interfered with by another member, not in possession, nnlps a R 
Jie shown that he has acted dishonestly—(Poshun Ram v. Bbowanee Been. 
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Where a Hindu father created a moknrari tenure mthin his eemindaxi in 
rayour of his illegitimate daughter a Mahomedan lady, and the lawful widows 
of the hiither sought to resume the tenure on tKe death o{ the illegitimate 
daughter without heirs, it was held that the mokurari tenure granted in per- 
pet^ty could not be resumed—(Mirza Himmnt Bdhadoor v. Rani Surat K!oer, 15 
W. B., 549.) This case went up in appeal to the Privy Council, and their Lord- 
ships said; “ The grant was clearly intended to create an absolute and hereditary 
molurari tenure inasmuch as it contains the essential words, generation to 
generation,* which in documents of that kind haye always been considered to 
have that efEeot; and their Lordships do not find til the particular document any 
special terms which would distinguish it from a grant or an ordinary mokurari 
iatsmrari tenure. • * * It has been argued, however, that this mokurari not 
being an independent zemindari, but being carved out of a zemindari, stands 
upon a peculiar footing, and that, upon the failure of heirs, the zemindar fatkeg 
by right of reversion, or, if not strictly by right of reversion, that the tenure 
escheats to him as the superior lord rather thau to the Crown. The mokurari 
was clearly an absolute interest. It was also an alienable interest. It might 
hare been seized and sold, as Mr. Doyne has shown, under Act X of 1859, oven 
in a suit for rent. It could not have been forfeited for the non-payment of rent,, 
for in such a case the zemindar could only have caused it to be seized, put up 
for sale, and sold to the highest bidder. It is, therefore, property which, like 
that in the case above cited, might have passed to any purchaser, whatever hia 
nationality, *or by whatever law he was to be governed. It cannot, their Lord- 
ships think, be successfully argued that, having so passed, the estate would have 
determined upop the death of ShurfoOnnesa supposing it^had been sold in her 
lifetime) without heirs; for the grant contains no provision for the lessee of the 
estate created in such evcnl;. There seems therefore to be no ground for saying 
that the lands bave revertecf in the proper sense of the term to the zemindar; 
and the only question is, whether, on the failure of heirs of the last possession, 
-he is entitled to take a tenure subordinate to and carved out of his zemindari by 
escheat. Their Lordships are of opinion that there is no authority upon which 
the power of taking by escheat can be attributed tp the zemindar. The princi¬ 
ples of English feudal law are clearly inapplicable to a Hindu zemindar. On 
the other lumd it is clear that if the zemindar has no such right, the general 
right of the Crown subsists and must prevail”—>(I. L. R., 1 Cal., 391.) Compare, 
however, the proviso of section 26 of this Act. In a suit for enhancement, the 
defendants (inter alia) pleaded a mokurari potta executed on the 9th October 
1839, and purporting to bear the seal of one of the then maliks of the land arn l 
to be signed on behalf of all the* maliks by it. It was held that the potta, though 
an authentic document, would not bind the maliks who did not their ssaJs, 
nor those who claimed under them, and that it was not admissible in evidence^ 
unless it was shown that A had a special or general authority to sign for them> 
and that the fact that the document was more thdn thirty years old gave rise to 
the presumption that the signature at the foot of it was in the handwriting of A 
and the potta was executed by him—(Ubilack Rai o. Dallial Bai. 1. L. E 3 
^ 7 .) , ’ 

Tor otoer notes see sections 5, and 10 to 14, post. See also seotioa 18$, 
iotes,po(rf. • • 

Pemaaent by costomSee section 183 and notes, post. 


Holding” means a parcel or parcels of land Iheid 
^ a rai^t^d forming tlie subjeot of |k sepairate tenancy, i. 

See Boito aader section 5, 

A •' 
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3- (10) “Village” means an area included in a Tillage 
map of the revenue-survey within Ihe same exterior boundary, 
or, where no "such maps have been prepared, such ar^a, as any 
officer appointed by the Local Government in this behalf may 
determine after local inquiry held on such notice as the Local 
Government considers sufficient for giving information to all 
persons interested. 

% 

Where the village boundaiy may have been altered by decrees of the Civil 
Coarts since the revenue survey was made, the boaudaiy fixed by such Courts 
should be considered as the boundary fixed by revenue survey. 

This definition has been framed, more having I’egard to several villages of 
the same zemindal* than to several villages of rival proprietors. In a case of 
boundary dispute, a survey map, if not conclusive evidence, is ovidenoo of an 
important character—(Gudadhar v. Tara Chand, 15 W. R., 3). In a suit by the 
lessee of a mouzah to rticover possession of a piece of land fi*ora a leasee of an 
adjoining mouzah, both making title under one zemindar, whore a survey had 
taken place at a time when both mouzahs to which respectively the laud was 
claimed as belonging were in his possession, and when neither of the leases was 
in existence, it was bold that the suit involved simply a question of boundary, 
and what was to bo ascertained was, to which mouzah the land in dispute was 
found to belong at the time of the survey—(Ametfreo Begum v. Gobin Pande^, 
16 W. B., 35). In a suit to recover possession of land contained in a certain 
Government resumed mehal, whoie defendant’s plea was that tlw land had been 


purchased by him at an execution sale for arrears of rant as belonging to a jungle 
mehal, the lower Appellate Coui*t refu'sed defendant’s application for a comparison 
with the maps and chittas made 6n the occasion of a boundary dispute between 
the zemindar and the Government, when it had been decided in a local enquiry 
tliat the land belonged not to the resumed mehal, but to the jungle mehal; it 
was held that the Subordinate Judge ought to have entertained the application, 
thp evidence prefeiTed having been the very best—(Radha Oharnn w. Anund 
Sein, 15 W. R. 444). In a boundary dispute, where the question relates to the 
situation of the pillars which formed the lino, and the sketch map left by the 
Ollicer who laid down the pillara affords room for ambiguity as to the direction 
of the lino, it is of importance to soe what has been the oonduot of the parties 
since the line of pillars was decreed to be the boundary. If there has l^en e 
Government survey, the survey map must bo taken as evidence; and if one of 
the parties has made a settlement according to *the survey bounL,iy, the fact 
must bo taken into account unless explained away—(Ranee Radha Ohowdrain 
V. Giridhari, 20 W. R., 242). In a boundary diimute a local investigation is 
•absolutely necessary—(Sevestro’s Report;, 334. But contra in 17 W. E., 472). 
Great weight shoultt bo given to the reports of Deputy Collectors upon local in» 
vostigationa in dealing with boundary questions—(Ram Gopal t>. Gordon Stuart, 

‘ 17 W. B., 285). In Protap Ohundi-a Burooa v. Ranee Sumomoyi, 19 W. R, 361, 
‘f-'^CP.C.), the Privi^ Council gave preference to a tkakhust proceeding over the 
report of an Amin according tno ratio decidendi that, where the results of two 
lo^l investigations are conflicting, the earlier was to be preferred upou the 


4-M^pwetor of land has no i-jght to bring a suit to compel hk neighbours to 
V ^ ^ partacular line of boundary being marked out between ois lands wad 
doetnot venture to say that they have by an overt act transgi^sed 
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^that bonndary—(Amorunneaa Begum v. (lopal Sahoo, 22 W. R., 134). The 
‘decision in a former suit as to tho hoflndary line between two villages is conclusive 
only as to the land then in dispute, but not as regards the boundary line itself— 
(Moni Roy*r, Musst. Rajbangsi Koer 25 W. R., 393). * 

Act I of 1847 provided for boundary'domardhtion of fields and estates of the 
North-Western Pi’ovinces. Ag awai’d of the Collector under Act I of 1847, in 
respect of boundaries, is not final, even though uhdisturbed on appeal; nor is he 
competent to do more than demarcate by visible ahd tangible mark the boundaries 
between estates and fields—(Ram Jewan v. lladha Persad, 10 W. R., 109).^ 

The acceptance by defendants in a former «ftit of a map as correct is 
though not conclusive evidence against them in a boundary suit—(Gordon Stuart 
».* Bejoy Gobind, 8 W. R., 291). Chittas are evidence of title in boundary dis¬ 
putes, if an account is given of tbera, and they are properly introduced and 
verified—(Sudakhina Oliow'drain Raj Mohan, 11 W. II., 350). A Government 
chitta is admissible as evidence in a boundary dispute—(Moehiram v. Bissumbbur, 
24 W. R., 410). 


3. (11) “Agricultural year’ means, where the Bengali 
year prevails, the year commencing on the first day of Bysak; 
where the Fasli or Amli year prevails, the year commencing on 
the first day of Asjn; and, where any other year prevails for 
agricultural purposes, that^year. 

• As to liow tlu) year is to bo calculated see ante, p. 25. Fusli or Amli year 
prevails in Bcbar, tho Villyuti year in Orissa and Mjdjuijjore, (Ae Bengali year in 
Bengal and the Magliye year in Chittagong, yiie Bengali year is solar and com¬ 
mences on the Ist Bysak corresponding to some day in tho 2iKl»weok of April j so 
tho Villyuti year is solar, and is one day in advance of tho Bengali year, com¬ 
mencing ou some day in Bhadra or Assin, and the Fasli year is lunar, commenc¬ 
ing on the 1st of Assia^powespouding to some du^o in Sejitember. 

• 3 . (12) “ Permanent Settlement ” means the Permanent 
Settlement of Bengal, Behar and Orissa, made in the year 1798. 

* The date of tho permanent settlement is 22nd March 1793—(Baboo Dhunput 
Sing V. Baboo Guman Sing, Sp. W; B., Act X, 01; 2 R. J. P. J., 267; 4 W. R,, 
Act X, 41). Tho date of the permanent settlement for the district of Jessore 
was the 11th April 1790—(1 W. R., 230). In tho former case, Jackson, J., 
remarked: “ We think that the date ef the permanent settlement must be helijL 
to bo that on which the decennial settlement being declared to be perpetual, the 
permanent settlement came into force. The proclamation which declared the 
settlement to be permanent is contained in Regulation I of 1793, and that Regula- 
j(iion distinctly lays down the date from which it is to bqive force and effect, 
the 22nd March 1793,' In deciding this question, the Court cannot, as Mr. Doyho 
isuggests, act upon the usual law of settlements a^jd contracts, but must be guided 
l^y the distinct enactment of the Legislature which has declared the exact date 
'^hen the permanent settlement came into force. The date of the per^janeut 
jtettlement mentioned in sections 3 and 4, Act X of 1859, was the date bf the 
permanent settlement of Bengal, Behar and Orissa referred to in Reflation 1 cl 
1793, and not the date of settlement of a particular zemiudari- with Its owner— 
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(Httssti. Povan Bibi «. Sedee Nazir Ali Kban, 6p* W* B., Act 71)* 

When did the permaaeni> settlement take place in Cuttack P>^(&daiiuuda Mytee' 
tf^'Nowrntton Myt^, 16 W. B., 289). “ The special appeal to this Court was 
^mmencod by urging that, as no*permanent settlement had been^^amed in ths 
dists'ict of Cuttack, the provisions of Act X of 1859 did not apply to Cuttack. 
The express words of section 15, Act X of 185£|» include any person possessing 
a permanent transferable interest in land, intermediate between the proprietor of 
an estate and the raiyats, who, in the provinces of Bengal, Behar, Orissa, and 
holds a talook or t^ure * otherwise than under a terminable lease ’ at a 
fbojiffifent which has not been fehanged from the time of the permanent settlement. 
The word Orissa would include the district of Cuttack under ordinary circum* 
Stances, but it is said that the worda *from the time of the permanent se^lement' 
must confine the operation of these provisions to those districts of Orissa where a 
permanent settlement has taken place. An illustration was mentioned with 
reference to this argument from the Sunderbuns, which have not been included in 
the permanent settlement of Bengal; and it was urged that a raiyat who held 
lauds from the time of the permanent settlement' in the Sunderbuns would not 
be entitled to the presumption of section 4, Act X of 1869. There, however, 
is very little doubt that as regards the whole of the province of Bengal, the law 
applicable to all suits for enhancement of rent is Act X of 1859, and that any 
raiyat, even in the Sunderbuns, might claim the bene^t of the presumption of sec¬ 
tion 4 of that Act, or any under-tenure-holder might claim the benefit of the pre¬ 
sumption of sections 15 and 16 of the Act. The law, Act X of 1859, ie applicable 
tb all the provinces mentioned in the law, and jt is not necessary in suits coming 
under it to prove thakthe land to yrhioh iSie suit relates has been, the subject of 
a peitnanent settlement. It is said that it is impossible to ascertain when tho 
permanent settlement of Cuttack took place, as in fact there has been no such 
settlement. We do not think it necessary in this* case finally to decide this 
question.” The province of Cuttack, including the port and district of Balasore, 
and ail the territory west of the river Wardah and south of the Mennlla and 
Gwailgnr Hills, were ceded to the Company in perpetual sovereignty by tho 
treaty of Beogum signed on the 17th December 1803, dicing the government of 
Harqnis Wellesley. Cachar, except the hilly part, was annexed in 1830. The 
hilly part was annexed in 1853. The Cossia (Kasia) and Jyntia Hills territory 
Was confiscated and annexed in 1835. Darjeeling was ceded by the Bajah of' 
Sikim in 1835. Does the permanent settlement obtain in these provinces ? 

** We have made it clear that the permanent settlement intended is in fdl 
cases that of Bengal, Behar and Orissa made in 1793, and not as regards dny 
fitistriGt or area subsequently settled, the permanent settlement of such district 
pT area,”—(B. C, B.. I). 


* >8. (13) “Succession” includes both intestate and testa- 
.lQ 9 ,^ntary successibn. 

;! 8. (ili) ” Si^ed ” includes “ marked ” when the person 
the mark k unable to write his name; it also u^udes 
^ i^timped ” with the name of the person referred to. 

Tb||\defini^cn has been taken verbatim, from the Civil Procedure Codp (Act 
iiy of 1882), In the Registration Act (Act HI of 1877) *‘^ffmturea,ndei^ned 
and ap|^ to the affixii^ a mark ” but stamp woidd lot be oonsidor^ as 
in the definitdou under comment if a person.,knows to write his 
' amark williii5tbeas%i^tnre* 
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In tihe Indian Succession Act, seo^on $5, clause 1,* “ the testator sliall nftt 
ot shall ajfix his mark to the will, or it shall be signed by Bome other peraon in 
his presence and by his direction,” and it has been held that ti^e making of the 
nuuric is suffieient, although the testator can wnite at the time—Baker v. Dening, 
8 A. and E. 94; Wms. Ezors., 67; and that the zSark ^1 be sufficient if made 
by the testator’s hand, although a wrong name be written against it, or though 
that hand be gpded by another person— {re-Oktrk* 27 L. J., l^b. 18; Wilson v, 
Beddard, 12 Sim. 28; Wms. Exors., 67;) and that signature may be stamped-^ 
(Jenkins v. Gaisford, 8 S. W. and T. 93;) and that the testator’s initial, <^yj bis 
signature under an assumed name, may stand for hud pass as his mark—(Wms. 
Exors., 68.) But sealing would not be regarded as signing—(Wms. Exors., 68.) 
Si£(u or signature has a very technical meaning in the Indian Succession Act. 

3 . (16) “ Prescribed ” means prescribed froip time to time 
by the Local Government by notification in the official Gazette. 

‘ Prescribed ’ has therefore a technical meaning in this Act. See, however, 
section 184 post, where the word has been used in its ordinary sense. We must 
not forget that section 3 begins with the words ” unless there is something re^ 
pugnant in the subject or context.” 

Anything prescribed by tho High Court will not be so called within the 
meaning of t^ Act. 

3 . (16) '* Collector *’ ^eans the Collector of a district or 
any other .officer appointed by the Lopal Government to discharge 
any of the functions of a Collector under this Act.^ 

3 . ■(1’7) ** Bevenue-officer ” m any' provision of this Act 
includes any officer whom the Local * Government- may appoint 
•by name or by virtue of bis office to discharge any of the func¬ 
tions of a Revenue-officer under that provision. 

3 . (18) “ Registered '* means registered under any Act, for 
the time being in force for the registration of documents. 


8ee clause (cl) sectiou 17 and clause (c) of section 18, and sections 49 
50 of Act III of 1877, Appendix. The Bengal Tenancy Act, however, adds th» 
fbUowing provisions for compulsory registration: 

1. Voluutary transfer of *a permanent tenure or share of it, or of a holding 

at a fixed rate must be registered (sections 12, 17 and 18, danse (d), of this 
Act). . 

2. So a contract enhancing the rent of an occupancy raiyat (section 29). « 

3. A contract enhancing the rent of a non-ooonpancy laiyat (section 43). 

4. So a sublease by a raiyat for less than 9 years (sections 85 and 87). 

Bee also sections 175 and 176 of this Aot and sections 107 and 54 of the 

Transfer of Ptoperty Aot. , 

The Act makes an important omission by not deflsing 
the word “lease.” '* • 


mmortaiut omissions. 


’ The word occurs in several sections of the*Aot, but it is not de€[aed, s. o., 
sections 20 (1), 44 (c), 46, 47, 48, 4^, 178,179. 

“1/etase ” in section 3 of Act III of 187? (The Eegistration Act) “iucltiifesjs 
nountorpari^ kabuByat, an undertaking to culfivate or oooupy, and an agneeiitont 
to lettBe.” So in section 3, clause l2of Act 1 of 1879 (The Indian Stamps Act) it 
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“ moans a lease of immoveable property and includes also (a) a potta, (6) a kabu- 
Iiease. liyat or other undertaking in writing, not being a counterpart 

of lease to oultiv§,to, occupy,*or pass or deliver rent, for immoveable property, (o) 
any instrument by which titles ofiany^ description are let, and (d) any writing on 
an application for a lease intended to signify that the application is granted.” In 
section 105 of Act IV of 1882 (The Tiunsfcrtof Property Act) “a lease of 
immoveable property is a tiansfer of a right to enjoy such property, made for a 
certain time, express or implied, or in perpetuity, in consideration of a price paid 
or promised, or of money, it share of crops, .service or any other thing of value, 
to be rendered priodically, oron specified occasions to the transfer or by tranferee, 
who accepts the transfer on such terms. 'J’he transferor is called the lessor, the 
transferee is called the Ics.see, the price is called the in-emium, and the moftey, 
shares, .service, or other thing to be so rendered i.s called the rent.” Mr. Field 
in his Digest defines a lease to mean a contract creating or continuing the 
relation of landlord and tenant and executed by^ the Jandloid in favour of the 
tenant.” 

For ‘stamps ’ to be affixed on leases, see the Appendix. 

(So the words ‘land’ (see //itc, p. 30 and section 20), ‘private land* (see 
chapter XI), * waste land ’ (see section 178), joint-landlords (see section 188), 
‘ pasturage,’ ‘ forest rights ’ (see section 193), ‘ uthundi ’ (see section 180), 
service tenure ’ (sec section 187), ‘homestead’ (^)ee section 182), ‘ mokuraa'i 
lease ’ (see section 179), ‘ ubwabs ’ (see section 7-li), ‘ transfer ’ (sections 11, 2**, 
72 and 73), liavo not been defined, and their meaning is* to bo gathered from tho 
context or other Acts. See tho sections referred to. 

Definitions in tire Tho wprd ‘ tfinaiit ’ has been defined in section 4, 

body ot the Aot. ‘ tenuro-bohler ’ and ‘ raiyat ’ in section 5, ‘ scttlorl raiyat ’ 

in section 20 and ‘occupaney right* in sections 2f and 22, ‘ ndniitfed to oecn- 
}>ation ’ in section 47, ‘ Improvsrnont ’ in section ‘ I’j uteoted interest ’ in 
section IGO, ‘ iucaiubrance ’ and ‘ regi.stci‘ed and notified incumbrance ’ iii section 
161. 


CHAPTER II. 

Classes op Tenants. 

c.„». of , 4. There shall he, for the purposes of this 

Act, the lollowing* classes oi tenants, namely*.-— 

(1) tenure-holders, including undfjr-tcnure-holders; 

(2) raiyats, and 

^ (3) under-raiyats, that is to say, tenants holding whether 

immediately or mediately under raiy^ats; 

and the iollowing classes of raiyats, namely:— 

(a) raiyats liolding at fixed rates, which expression means 
raiyats holding either at a rent fixed in perpetuity or 
at a rate* of relit fixed in, perpetuity, 

(d) o(ionpancy-raiyats, that is to say, raiyats having a right 
of occupancy in the land held by them, and 
(c) non-owupancy raiyats, that is to say, raiyats not having 
such a nght ofoccupancy. 
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This section contemplates a logical dirlsion of all-classes of tenants under 
tlie Act. Tlio classification will appear more clear fi*om the following table:— 

(1.) Tenui'e-holders and undcr-touurc-holdpra. 

(a) Jlaijlits^at fixed rates. 

Tenants (2.) Baiyats (h) Ocenpaticy raiyats. 

(ti) Noii-occ\ipaucy raiyats. 

(3.) Undcr-raiyats. 

“Tenant” is a general term for tennro-holder^, rai3’'atB, ns well as under- 
raiyats, while the word “miyat” includes three classes of raiyafs described as 
(a), (6) and (c). It follows that an under-raiyat is a tenant but not a raiyat, 
while a non-oconpancy raiyat is both a raiyat and a tenant. The Avord “ tenant ” 
has been defined in clause (3) of section 3, and ‘‘tenure-holder” and “niiysit” 
in section 5. In Act X of 1H.59 and Act VIIT of 18(19 J3.0., tlio tenants woro 
not classified so distinctly, but from the context it could be gathered that those 
Acts also oontemplated three classes of raiyafs, vf'i:., raij’ats at fixed rates (section 
8, Act VIIT of IH(‘>9 ihC. aiid Act X of 1859), occupancy raiyats (section G, Act 
VIII of 18G9 B.C. and Act X of 1859), and non-occui)aucy raiyats (section 8). 
Uiidor-raiyats were not menlioncd, except cursorily in section G, and teiiui’e- 
Lolders not provided, except in section 2G of Act VTII of 1809 li.C., and section 
27 of Act X of 1859. luActXVIIl of 1873, which is the existing “Nortli- 
Weatem Provinces Bent jict,” five classes (<£ tenants are contemplated, ris, 
middlemen (section 4), Aenaiits at fixed rates (scclion 5), ex-propiietory tenants 
(section 7), occupancy tenants (section 8), and tenants-at-will (section 21). Of 
these ex-proprietery tenants are only a^ipecial class of occupancy tenants. 

The claSTiification made in this section is, ht»A\'ever, not exhaustive. There may 
be a separate class of vsiiyafis within the geijeral body of occiipaipjy raiyats—(rule 
clause c of section 31; coTriptwo also G Weekly Bejxn’ter, Act X, 3.3, Ram Ooomar v. 
Bhyrub Chandra; and 9 W. R., 83, Sadhoo Singh r. Rainanoogya, Lall; 9 W. R. 

. 849, Parmananda ?\ Pncldo Mani; 12 W. 11., 1U2, Gaui'i Nath v. Ramgati). 

5 . (1) “ Teniiro-Iiolder means primarily a person who has 

Meaning of “tenure- acfpiired from a projiriotor or fi*om another 
holder” and “raiyat.” tciiiire-holdcr a right to liold land for the 

purpose of collecting rents or bringing it under cultivation by 
establishing tenants on it, and includes also tlie successors in 
interest of persons who have acquired such a right. 

5 . -(2) “Kaiyat” .means primarily a person who has 
acquired a right to hold land for the purpose of cultivating it by 
himself, or by members of his family, or by hired servants, or with 
the aid of partners, and includes also tliQ successors in interest of 
persons who have acquired such a right. 

Explanation. —"l^liere a tenant of land has the right to bring 
it under cultivation, he shall he deemed to have acquired a right 
to hold it for the purpose of cultivationi notwithstanding that he 
uses it for the purpose of gathering the'produce of it or of grazing 
cattle on it. 

; The distinotion be. disfinefiou is the result of much discussion and 

Ween tenure-holder opposition. The Bent Conmission, in their report of the 
and rmyat. 29th June, 1880, wrote: 
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“ Taming to the case-law we find it decided: (1) that if a person takes 
land and at once sub-lets it, he will be a middleman, and 
under the present law acquire a right of occu- 
pancy in .such land; (2) that if a raiywt, who has 
acquired a right of occupancj' in land, sub-lets such land, he does not by 
so doing forfeit his right of occupancy; but (31 he cannot by so doing alter 
the nature of bis holding and convert it into an under-tenure. Applying these 
principles, it will appear that the reclaiming lease-holder, who never hims^jf 
cultivated and who sub-let before ho had held for twelve years, never was a rah^t 
with a right of occupancy. Ho. was and is a middleman; but what are the rights 
of a middleman is not laid dov^rn in the law, and must be very uncertaip. If, 
such lease-holder reclaimed and cultivated part of his lot and let the rest 0 ^% 
are his position and his rights differout in respect of the two portions ? Can ho' 
be a raiyat witl\ a right of occupancy as to the former portion—unable to put 
off this chfsfracter and convert himself into anything else but a raiyat—and as lo 
the latter portion, a middleman with undefined rights and liabilities ? This 
uncertain and inconsistent state of the law—built up of isolated cases dealing 
with individual rights, which were the complement of tho rights of other persons 
not before the Court and not therefore duly considered—has Jed to much profitless 
litigation, and if allowed to continue must lead to still less satisfactory results. 
Wo think it, therefore, very expedient that the rights of the above classes of 
persons should be defined, and that some rules should bo laid down which will 
enable the Courts to say in all cases who are tftnure-holdors or nnder-tenure- 
holdei’s, and who are raiyats having a right pf occupancy. After the fullest 
consideration of thee whole subje^ct, it Eq>pears to us irapossiblqto^discover any 
principle of distinction between raiyats and tenure-hold or# or nndcr-tenuse-' 
holders which will hold good- universally or even in ftie large majority of coses. 
If cultivation be laken as the test .whether the interest of a particular tenant is 
a tenure (or under-tenure) or a ralyati holding, a talukdar, tenure-holder or 
under-tenure-holder may cultivate land forming part of his taluk, tenure or* 
nnder-tenuro, while tbe person commonly called a raiyat may have sub-let his 
entire holding and may not hi]pself cultivate a single square foot. It is impossi¬ 
ble, therefore, to say that under all circumstances the person who cultivates is ft 
raiyat, and the person who does not cultivate is a tenure-holder. If tbe receipt 
of rents frem |.,tersons in the actual occupation of the land bo considered the 
essence of a tenure-holder or undor-tenure-holder, then we find raiyats also 
sub-letting and receiving rents from their tenants in actual occupation. If here¬ 
ditability be tried, the raiyat’s intoi’est, the raiyat’s holding is heritable as well 
as tbe taluk. Is transferability the test ? The^ raiyat’s jama, independently of 
Acts X of 1859 and VIH of 1809, is commonly transferable by custom. Is 
saleability for its own arrears set up as tbe true distinction ? The landlord of 
^is own option brings raiyats' holdings to«8alo in execution of decrees for rent, 
while a tenure or larider-toDUre is not subject to the special law for the sale of 
hnder-tennres for the recovery of arrears of rent due in respect thereof, unless 
it is so saleable by the title-deeds or established usage of the country. If the 
quantity of i-ent paid by the tenant be supposed to be tho point of distiudiion, 
then in Tlungpore the rent of a jote varies from one rupee to half a lakh of rupees, 
while in other districts tho rent of many taluks is but a few rupees. It is true 
that a tenure-holder or under-tenure-holder is not liable to enbaneement upon 
the grounds applicable to a raiyat having a right of occupancy; hut this distine- 
tion stops here, for the existing law does not define the grounds upon which the 
vput pf a tenure or under-teuure can be enhanced. 

« Under those circumstanced we have come to the conclusion that the quantity 
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of land included in a single demise will afford the most reasonable ground of dis¬ 
tinction in the case of the class of ffenaiits under discussion, Altliough at the 
present time, and under the altered condition of 'agricultural society, actual 
cultivation ismo longer the essence of n raij^ati tenure, wo tliiuk that the original 
conception of a “ raijat ” was that ho entered on \he land for the purpose of 
cultivating it or bringing it undar cultivation, either by his own personal labour, 
or by that of his servants or followei’s, or by nieans'of persons who would occupy 
pensions of the land, giving Ijim in return a shai'o of the produce according to 
the custom of the country, utuI afterwards a mondy rent when it suited both 
parties to make this arrangoineut. A raiyati liolding being created in this 
mannej^ it <lid not cease to be such because the raiyat subse(jiient]y sub-lot (tbora 
being nothing either in his contract or in the custom of the country to prevent 
him from doing so), and practically converted himself into a middleman, which is 
only another name for a tenure-holdei- or undcr-tenu re-holder. Jl'his process of 
couversion is going on, and has long l)ce« going on, in every district of Bengal. 
That, while undergoing this process, there should be some doubt as to how far 
the tenant was to be governed by the incideut,s of the raiyati condition wliich ho 
is leswing, or by those of the tenure condition to which ho is approaching, is only 
natuml. It is not possible so to adapt legislation as to make exact pi-ovision for 
this transition state ; but looking at what wc take to be the true conception of a 
raiyat, and tinding it impossii)lc to ignore the custom of sub-lotling, we think it 
reasonable to say that., whether a tenant subsequeutly sub-lets the whole or part 
of the land demised to him, it in not easy to prestime that ho had any intention 
of assuming the position and stati;.s of a raiyat, if the quantity of laud included 
in the original dtytiise was so large that ft coulti not bo cnHivated by a single 
tenant with such moans and assistanoe as arc usual in the country. 

“We have therefore enacted (section 11) thal, notwithsiaiKtiug any custom 
or contract to the contrary, every person to whoTy more Ihaii one hundred standard 
bighas of land have been let by a bingle demise, otherwise tltiui for a term or 
Year by year, shall be deemed to bo atoniae-hokler orunder-teuui*e-holder within 
the meaning of sections 8, U and 10. If the lessor were a pi’oprietor, tlie lessee 
, w.|tU bo a tenure-holder; if tlio lessor were u lemu-e-bohler or uuder-tonure-holder, 
the lessee will bo an under-tenure-holder of the first, second degree, and so on. 
W 45 have made possession necessary to complete t he demise in order to avoid the 
lisk of litigation, w'hich, in this counhy, is so common n'lien persons, out of 
possession but. i-eiying on titles that have to bo established in Courts of law before 
they can be onfojced, grant leases to persons who are prepai'ed to speculate in 
law-suits. We have made these provisions aj)f)licable to tenancies created as 
well before as after the comnumcemeut of the Act. Wo have further declared 


that every such tenure or undei'-tenure, which has boon held for twelve years, 
shall be permanent and transferable. The (juantity of land selected for the pur¬ 
poses of these provisions is, of course, an arbitrary quantity; but we think it* 
reasonable to draw the line at one hundred bighifs, having regard to w'liat has 
been said above. It may bo w'eJl to observe that, although the person who holds ‘ 
mora than one hundred bighas is made a teuure-liolder (or uuder-tonure-holder), 
whether he or his landlord wishes it or not., the person who holds one hundred 
bigh^ or less may be a touuro-holder or a raiyat, as he and his landlord wish 
and agree.” (R. C. R. I.) It is needless to the detinitiou of the Rent 
Commission Bill bore, because it was found defective and abandoned. 


The Select Committee, in Bill No. I, gave up the attempt of drawing any 
BeflniUonofBmxi'o. I. distinction, and reported on the 2nd March 1883 that 

the “term ‘ tonnx’e-holdcr’ as used in the Bill is defined 
[section 3, (3) and (4)] to include what are comtnonly known os under-tenure- 


7 
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bolders, that is to say, d&rpatnidars, se-patnidars, dar-ijaradara and sucli like; and 
also tsnanta of tho class hitherto known as laiyats at lixed rates. The inclusion of 
tenants of this latter class in the dofinitioji is convenient from the draftsman’s 
point of view, hut is, it is believed, otherwise of little importance,* inasmuch as 
the incidents which are attache(l to their holdings place them to all practical 
intents and purposes on thc same footing as tenure-holders. The term ‘raiyat ’ 
has, following tlie Bill prepared by tho Kmvt Law Commission, been limited to 
tenants holding land for purposes of agricuhure, horticulture or pasture, or who , 
have come into possession'for such purjioses, exre])t wliero bastit or homestead 
land is inelndod in a raiyat’s ngricnJtui-al holding, in which casoit will be treated 
in the samo Avay as the i'e.st of the holding, and he wilt be deemed to hold it as a 
raiyat, K’xcejit as jnst. stated, no attempt lias h('en made to define the terms 
‘ tenuro-holdci* ’ and ‘ raiyat,’ or to settle the distiuoi.ion between these two classes 
of temire.s. The impoi’tanco of this distinction for tlie puT}*o.scs of the Bill has 
not been ovei-loolced, nor lias tho possibility that cases may occur near the line 
of separation between the two classes, in which a doubt will arise as to whether 
the tenant is a tenure-boldcr or a raiyat; but it is believed that the distinction is 
generally understood, and that, .save in exoejitioual cases, no difficulty will arise, 
llowovor this may bo, no complete definition lias as yet boon suggc.sted which 
would not be certain to give rise to difficulties gi'oater tlian those which it is 
intended to remove.” (S. (1 ft. on B. J* 

Q’hc Bengal Govonimcnt. (Sir Rivers Thompson) how’cver proposed a defini¬ 
tion (Lei/cr lo the tSecreianj of the Government of. India', dated the September 


18813) with the following rimiarks r 

“ The negative character of /,he deihiitioms of ‘ tenure ’ and,‘ raij'at ’ has been 
Definition and distinc unfavourably criticised. The difficwlties ‘in the way of 
tion proposed \>y tlie a positive definilion, specially those to which the ilent 
Bengal G-ovt. Commission draw' attention in paragraph 20 of their 


report, are not ignored ; hut it is clear that the want of some definition, which 
might afford a jircsnmption ns to tho nature of the right, leads in practice to 
serious embairajJsmeiit from wtiieli all iaudloids suffer. Tho Board of Revenue 


even go the length of asserting that any ‘ nxle of thumb ’ jiroeedure which would 
enable a tenure to be distingnished even presumptively from au occupancy holding 
would be u. great relief to landlords, and a lieip to the revenue administration, of 
tho province 

“ On such a question as a legal definition of tliis sort, tho Lieutenant-Governor 
has much diffidence in otTeting any opinion ; but it seems to him that there is 
reason for the dissatisfaetion cxjiresscd wif h tbi.s ])oHion of Ihc Bill, and that a 
definition i.s more likely to avoid (liffieullios thafi the nh.sence of ally^lotinition at 
a.li. One of the greatest difficulties to be met with in dealing with the rent ques¬ 
tion in Bengal is the (piestion of suh-letfing. It is pos.sible that by accurately 
• defining tlie class who, as occupancy vaiyats, will be entitled to sub-let, that 
difficulty may he lessened ; aiid, therefore, the Lieutenant-Governor would .suggest 
that, while those who retain a suhstantial cultivating interest in the bolding 
should be regarded as occupancy raiyats, all those owiiens of occupancy rights 
who never got possession for the hondjidc purposes of cultivation, or who, having 
originally lK3en euUivntovs. have divorced 1 hemselves from direct conncction..witb, 
or responsibility for, tho enlti\;ation of the holding, should bo classed as tonure- 
holdors. It is to be remembered that tlie late Supreme and present High Coui’t 
have declared ’any tenuro by title deeds or by tbu custom of the cou.nti’y, trans¬ 
ferable by .sale ’ to Ih' an undor-teimre (Indian Law Reports, Vol. 8, page 675), 
while the Lieutenant-Governor understands that the Courts look on persons, 
who have not got possession for hondjide purposes of cultivation in the light of 
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tenure-holders (9, Calcutta Law Reports, paj'e 449). It seems therefore to Mr. 
Rivers Thompson that a defiintion-on’the lines he proposes would not only be in 
uecoi'dance with the prevailing judicial opinions oh the subject, but would also 
establish an intelligible demarcation lino between the cultivator and the mere 
rent-receiver, which would hold good in the great hiajority of, if not in all, cases. 
Such a definition would also haa'e the groat advantage of classing as tenure- 
holders raahajans and other nou-agncultural purchasers of occupancy rights, 
whoso raiyais would tlicn become ‘ordinary' raiyate, saved by ..no provision of 
the Rill applicable to tlieir class from the vvorst evils 6f mck-i'enting, and cajmble 
of acquiring occupancy rights in course of time. • 

“In making this suggestion, the Jdontenant-Covornor is not uuinindful of 
the'objection that it. w'ould tend to increase indefinitely tiio chain of middiemea 
between the pi’Oprietor and the actual cultivator. The increase, however, would 
be hut nominal; tor the non-cullivaling ocou])aricy raiyat is ajready in fact a 
middleman, wdiile middlemen divorced from all cornicotioii with tillage, are rarely 
in these Provinces, owing to the pressiire of population on the soil, recruited 
from the cultivating classes. Re.sides, even if middlemen are created, the condi¬ 
tion of the actual cultivator under them would be better (if the ])ri)posal3 which 
the Lieuteiiaut-Qovcriior will subsctpiently make, be accepted), than under iiick- 
rontiiig occupaucy raiyats, who are middlemen in all but the name. Mr. Rivers 
Thompson is also not forgotliil of the probability that such a dclinition as he pro¬ 
poses would meet with some ojipositiouin portions of deltaic Rongal; for iustauce, 
whore certain classes claim the* status .and immuuilies •of tenui’e-holders, while 
exercising over under-tenants tli» jnjwer and privileges at present enjoyed by 
occupancy raiya|*s. These classes wouhf oppose a formal definition which would 
cuftail the power they clsym to exercise; and it is only right to say that their 
0]»po8ition seemed so formidable to Sir Richard Temple that, Ifotwithstauding 
the existence of judicial decisions declaring these cla.sses to be tenure-holders, ho 
deemed it imprudent to provoke it by affording any protection, eten in settlement 
•pn)ccedings, to the actual cultivators of the soil. On the other hand, t he proposed 
definition would meet with approval, and would redress e.xisting incouvonieuees 
in those districts where cultivation expands or contracts with the rise-or fail of 
prices, an elastic rent system being the consequence. 

• “ Such being the objects to be provided for, the <(uostion is, what form should 
the definition take ? This qiicsfciou is, no doubt, difficult, the difficulty being in 
connection with the point whether an occupancy raiyat may sub-h't his bolding 
and still remain a raiyat. In by far the greater portion of these Provinces it is, 
in the Lieutenant-Governor’s opinion, safe to provide that a raiyat who sub-leis n 
lai'ge portiefu of, if not Jiis ciilirc holding, thus divorcing himself from actual 
cultivation, shall bo doomed to be, not a raiyat, but a tenure-holder. In the less 
settled portions of the deltaic and frontier districts, however, sub-letling is tljo 
usual procedure for re-claiming land, and is rather a method of raiy.ati cultivation* 
than an evidence of sub-infcudaiion. In such districts, therefore, sub-letting of 
the ratire holding should not operate to convert the lessor into a tenure-holder, 
but should be deemed consisUmt with the status of a raiyat. Bearing Iheso con- 
mderatious in riew, the Lieutenant-Governor submits for Mio consideration of the 
l/oun©il the following definitions which are based on those contained in the Rent 
UommiBsion’s Report- , • 

• + e ^ tenure means (1) a rent-paying interest in land subordinate to the 
interest of a proprietor and superior to that of a raiyat; (2) a rent-free interest in 
m when a rent-paying interest in the same land exists between the jnxiprietary 
in eres and such reiit-froo interest j (3) a revenue-free or rent-free interest in 
na wnon no rent-paying interest exists between such rcveiiuo-frec and rent-free 
interest and the proprietary interest. A tenure includes an under-tenure-. 
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Illustrations. —A patni, dar-patni, or se-patni intorest is a tenure. An ijara 
or dar-ijara is a tenuin. An occupancy holflinj^, which the owner does not culti¬ 
vate as a raiyat, is a tenure. *A valid bramhoitur is a tenure. A lakhoraj holding, 
included in a rardhue-paying estate, and not entered in the register •of revenue- 
fine lands, is a tenure. ‘ 

(h.) A raiyat or tenant means a person who cultivates land, or who occupies 
land for the purposes of cultiva'ting it, or bringing it under cultivation. A person 
cultivates land or brings it under cultivation within the meaning of this defini¬ 
tion, when cultivatiou is carried on himself, or by the raernbors of his family, 
or by his serviiuts, or by hired labour, or by sub-lotting a pari while continuing 
to carry on cultivation by ouo or mure of the preceding means in a moiety of the 
land. 

Providcsd that by order duly published in the Calcutta Gazette, the Local 
Government may, declare that cultivation as a luiyat may be carried on within a 
tract to 1)6 specified in such noi.ification by .sub-letting the whole of the land, and 
may suspend or withdraw that order, and such declaration shall have the force 
of law. 

Illustration. —Cultivation of the whole or part of an occupancy holding on 
the tevjus of a division of produce between the occupancy-holder and the actual 
cultivator, is cultivation under a sub-lease. * 

(Tho lattei* illust ration is meant to provide for thoso cases which, judging 
from experience, would probably be numerous, in which tuahajans having bought 
up occupancy rights would let a portion of thi) land on a niifjdi, and the remain- 
dor really on a tenure, but j^stoJisiltly on a contract fixing poriiou of tho 

pi’oduce as the wages of labour.) , • 

I am to ])r(fpose bel(uv that laudJords be allowedfa more surainary procedure 
for collecting rents from teiuiro-liplders than from raiyat s, whilo noii-occupauoy 
raiynts renting lamd fmui tenure-holders bo granted a more beneficial status than 
kurfas or under-tenants can enjoy. It is to be hoped that by thc.se means the* 
interests of tho landlords on tho oiin hand, and thoso of tho actual cultivators on 
the other, will jointly of)erateJn the direction of classifying as tenure-holders all 
owners oi occupancy lights who do not acuually cultivate tlie soil; and further 
that the limitations imposed on tho powers of tenure-holders to rack-rent,,to 
which nference will be made later on, will disirourage the growth of the class.” 

Referring then to the best means of prevouting rack-renting, tho Bengal 
Government okserved : “ In the Liculcnant-Governor’s opinion an effective way 
to prevent these evils is by converting all purchasers of occupancy rights, who 
are not bond fide cultivators, into temiro-Iioldorsy under whom the actual cultiva¬ 
tor will have llio protection afforded by tho sf.atus of a raiyat; and this was one 
of tho reasons which induced Mr. Uivers Thompson to propose the definitions of 
JiBnuro and raiyat given in paragraph 6 above.” 

Bufproposed the following distinction: 

"Section 6. (1) ‘Tenm’e-holder’ means primarily a person who hasacquired 

Meaninis of tenure ^ proprietor or from another tenure-holder the right 

holdernnaraiyat. collect ivrits, and includes also the successors in interest 

•of perftqjis wlio have acquired such a right and the per- 
who are to 1>6 dceitictl tonuro-holders undQr seotiou 37. 

( 2) ‘ Raiyal ’ means primarily a penson who has acquired land for the purpose 
of ouHivating it by himself, or by members of his family, or by hired servants, 
or with the aid of partners, and, subject to section 37, iucludes also the successors 
in interest of persons w-ho have* so acquired land, 
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(3) A persoil shall not be deemed to be a raiyat ntrless he holds land cither 
immediately under a proprietor or imihediately under a tenure-holder. 

(4) In determining 'whether a tenant is a tonui'C-holder or a raiyat, the 

Court shall have regard to— , • 

(a) local custom; 

(b) the provisions oftseotion 37, with respect to raiyais who sub-let 

more than half their holdings j and* 

(c) the nature of the right of tenancy as originally acquired, that is to 

say, whether it w^as a right to collect I’eiits or a right to cultivate 
land, 

(5) Where the area of a holding exceeds one hundred standard bighas, and 
tbo'whole or part of it is sub-let, the tenant shall be presumed to be a tenure- 
holder until the contrary is sliowu.” 


"Section 37. If the portion of his holding snb-let by an’occupancy raiyat 



holders, be deemed to have become a tenure-holder within the meaning of this 
Act. 


Provided as follows :— 

(a) Nothing in this section shall apply to any person w'ho is disabled from 
cultivation by ago, sex,.diseas^', accident or temporary absence from homo on 
miliiary or domestic service or a nilgrimagc, and who sub-lets his holding or any 
part thereof for a term not exceoding the duration of his disability. 

, (6) If ft jWson is converted,into a tenure-holder by virtue of this section 

bis rent shall be liable to eflbancemcut on tjie same terms and subject to the same 
conditions as if he wore an eccu])ancy raiyat. ^ 

ExplanSltioil.—A person who has been converted into jf tenure-holder by 
•’virtue of this section does not by reason of the ])ortioii of his bolding sub-let 
ceasing to be more than one-half the holding become again converted into a 
raiyat.” • ■ 

And the Select Committee reported ;—“ In the section which relates to the 
distinction between ienure-ludders and laiyats, we have ertdeavonred to describe, 
rather than to deline, each clas.s. "Whilst recognizing the expediency of laying 
down rules for the guidance of Courts in dealing with cases which lie near the 
border line between the two classes, we retain the opinion that any attempt to 
frame a rigid definition of either class would tend to create, rather than to re¬ 
move, diffifiulties.” • 

The Select Committee on Bill No. Ill reported;—“ The only amendments 
. calling for notice in this chapter are: 1st, that we have 
^De fljgition of Bill No. all reference to the raiyat converted into a tenure- 

holder under section 37 of T;ho Bill No. II as it has been 
determined to omit section 37; and 2nd, that we have altoi-ed section 5 (5) so as 
to provide that a tenant holding more than one hundred bighas shall be pre¬ 
sumed, until the contrary is shown, to be a tenure-hoklor, without raising an 
issue as to his having sub-let any part of his holding.” 

The Hon'ble the Chief Justice (Sir Ricljard Gafth) made the following 
Sir Bloliard Q th observations on this definition: “ A tenure-holder is 

tlS de^ttom ” described as a person who has acquired from a proprietor, 

or from another tenure-holder, the right to collect renta. 
Now it seems to mo that it would be just as porrect to describe a tradesman 
who has bought a shop as a person who has acquired a righi to collect debts, 
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as it is to describe a temire-holdor as one "wlio has acquired a right to collect rents. 
It may be generally true of tenure-holders that they have a right to collect rents j 
because most of them have tenants (introduced cither by themselves or others) 
by whom rents are payable. Hut it is by no means the essence of a tenure- 
holder’s interest that he should have a right to collect rents ; and still less that 
he should have acquired that right from his inaraediate landlord. His right to 
collect rents is merely of the incidents of his position, when his laud is let to 
tenants; as it is one of the incidents of a tradesman’s position that he has a right 
to collect debts whed ho haSs ciistoniors from whon» they are duo. A more correct 
description of a tenure-holder would be ‘ one who holds a tenure, mediately or 
immediately under a proprietor, and who is not himself a raiyat.’ Hnt this of 
course leaves the important question open—what is a raiyat ? and what is the 
true distinction between a raiyat and a tenure-bolder? The description which I 
have suggested is con'cct as far as it goes, and it is at any rate not calculateti to 
mislead; whereas the description pvopo.sed in this section would bo wholly 
inappropriate to a large class of tenure-holders. Suppose, for instance, that a 
settlement were niiido with a zemindar at the present day of a tract of waste in 
the Sunderbuns. I ha\ e now before me a grant of this kind which was made 
very lately. Such a proprietor would be at liberty to gmnt any leases be may 
think proper of any portions of tiiat tract. Ho may grant mokmuri leases, either 
pormaiieut or for life; he may grant patni leases, or jungloboori Umures; and in 
each of thcvSe cases the object for wbicb he makes the grant, and the object of 
the lessee in taking it, would probably be the cultivation of the soil." But each 
of these grantees would beat liberty fsubject, ai course, to any special conditions 
which his lease may* contain) to*, cultivate or not, as may suit his convenience; 
and each would be at liberty to grajji, his land for sub-tenure,'or to let it out io 
raiyats, or to cbtltivate it himself vtitli bis own coolies. But, wbetber he does 
one thing or other, f take it ho would bo equally a tenure-boldor; and that any 
raiyat, to whom ho lets the soil for the purposes of cultivation, would be capable 
of ao<j[uiring occupancy rights. And yet to describe, any one of these gmntces 
‘as a person who has acquired from the pi-oprietor a right to collect rents,’ would 
be a manifest misde8crii)tion. *Tlic truth is that each snccessivo tenure-holder is 
to all intents and })arposes as much an owner of the soil, to the extent of 
the interest wliieii he acquires in it, as a tenant of land in Knglaiid. He is of 
conise bound, as every tenant is, by the conditions which are iin[>osed upon him, 
either by the general law or by custom having the force of law, or by the contract 
which be makes wdtli bis superior landlord on the one band, or his sub-tenants 
on tlie other; but, subject to those conditions, he may deal with the land as he 
pleases. If, when he acquires his toniii’e, the lanfl is occupied by niiyUts, ho can 
of course only deal wil;b those raiyats as the law or the conti'act under which they 
hold allows him ; but if ihe’land is waste, or partly waste, when ho acquires it, 
h.e may cither bsave it so, or utilize it in itny way he thinks proper. It seems to 
me, therefore, that the description of a tcmn'o-holdcr in this section is utterly 
misleading. It may no doubt be a difficulty to define the line which is to separate 
the two great classes of tenure-holders and raiyats, but 1 think it is a duty which 
the Legislature should take upon themselves, even though they may perform it 
impei’fectJy, rather than to pjacc several hundred judicial officers in a difficulty 
whii*]' they may each attempt to solve in a different way.” 

Mr. Justice Field in his minute remarks: “ I do not see the foi*ce of the word 


Mr. aaatioe Field on ‘ the Bill docs not proceed to provide for 

the dehnitioa. secondary inoaning of the terra tenure-holder. The 

definition,, as it staiuls, appears to be defective. It 
excludes jungUioori-talukdars, who have always been understood to be tenure- 
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holders. Those talukdara did not acquiro'merely ilie right to collect rents. 
They acquired an interest in the laiidf itself, which they agreed to take with full 
power to reclaim and cultivate—part of it theniserves—and part by letting it to 
tenants aft(y reclamation, or before reclamatittfi to persons who would reclaim 
and cultivate,or sub-let for reclamation and ciiltivtttion. Tlieiitlie ‘ tenure-holder’ 
of the definition in the Bill is yot a tenant, for he does not bold land and ha docs 
not pay rent, for he pays and delivers nothing fof the vse and occupannij of land. 
Again, the definition would include a mere agent or mortgage.^ in possession, 
who are not generally understood to. be tenure-holders. The definition appears 
to have been framed with a view to avoid the admission that a tenure-holder 
obtains an interest in the soil itself. When land is acquired under the Land 
Aequisitiou Act, the tenure-holder is allowed compensation for an interest in the 
soil, and there are numerous other facts well known to persons acquainted with 
the common law of these provinces, which leave no doubt that .the tenure-holder 
acquires, not merely the right to collect rents, but a subhtantial intei*est in the 
hind itself. If a tenure-holder acquires no interest in the land, how can he give 
the use or occupation thereof to a tenant under him ? Then, ix'gard being bad 
to sub-section (3) of section 6, the definition of * raiyat ’ must fail with refex’euco 
to this sub-section; it has already been pointed out that pei’soiis holding land in 
certain Government estates will not be raiyat.s, and will not therefore be entitled 
to the benefit of raiyats un^er the Bill, and it nuiy further be pointed out that 
the same disability "will attach to raiyats under lakherajdars not registered under 
Act VII B^'. of 187tJ, matwalis and other cUissea of landlords. What 

also becomes of persons bolding ^under the mokurarid.ars and istemraridars of 
Kegulation of. 1793, pei*.sons of wlioai it is^ impossible “to predicate that they 
acquired the* right.to collect rents 

As th§ definition slanfls, it includes all .sorts of tenures eitlffer rent-paying or 
rent-free, as well as service^tenures ; only it rqust bo ci*eated by the proprietor or 
acquired from him. Is Government a pi'oprietor H No, exce]it as owner of khas 
mehal. f^o that a tenure may bo ci*eat(jd by Government in a kh/is mehal but 
not otberwLse. But are I'cvenue-frcjo or rent-free lands lonnres ? Kent has been 
defined in clause 5 of scclion 3, but Ihe woi-d ‘ i-eyenue ’ l>ns not been defined in 
this Act. Wo must, therefore, adopt iiie definition of .section I of Act VII of 
J808 B.C., which provides that “t}ieAV(?rd revenue includes eveiy sum annually 
payable to Government by the proprietor of any estate or tenui'o in respect there¬ 
of, and every snm payable to Government in respect of tuccavie or of any money 
advanced by Government to propi-ietois of land for making or repairing embank- 
mfenis, reservoirs, or watei'-conrsos, or other improvements on the land held by 
them,” Head with this definition all revenuc-froo lands whether entered in the 
Collector’s Gcneml Kegistor or not arc estate.^ under the Act, but not tenures 
(sec the definition of the word ‘ cshibe ’ in this Act).* Except in hhas mehal theie 
cannot, therefore, be a rent-free tenure under the Government, If there be any 
revonuo-free land under tlie Government it becomes an'estate. But rent-free 
tenures are jjossiblo in an ordinary estate under propHetors other than Govern¬ 
ment. The word ‘tenure’ has been defined in Act VII of 1868 B.C. to “include 
all interests in land whether rent-paying or lakhcraj (otlier than estates as above 
defined), and all fislieiies, which, by the terms of the grants creating the same, 
or by the custom of the country, are transferable* wbctlicr such tenures are re- 
Bumable or not, and whether the right of selling or bringing them to sale for an 
arrear of rent may or may not have been specially reserved by stipulation in any 
instrument.” In this definition it will be obseired that transferability is the 
essence of what is made to constitute a tenure, and that it is immaterial whether 
the land be revenue-paying or lakhei'aj. It is obvious that this definition does 
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not suit the present Act. * Compare the definition of ‘ tenure ’ in the Hood Cess 
Act (David v. Grieh Chundor Cuba, I. L. B., 9 Cal., 1B3 at p. 186.) 

Who has acquired a right to hold land for the purpose of collecting 
rents or bringing it under cultivation by establishing tenants on it.— This 
read with clause (6) of 8nl)*section (4) means, that we are to see the original 
purpose of the acquirenieut or creation of the tenancy. If a person acquii-e a 
land for the purpose of bringing it under cultivation by establishing tenants on it, 
he is a teuure-^holder. But if a pcj-son acquires it for the purpose of cultivating 
it by himself, and then abandons his purpose, and establishes tenants upon 
it, he is a cultivator. This seems to be consistent with section 85, under 
wliich a raiyat can, under certain circuiu8tance.s, sub-lot. But agaiu under 
section 20, in order to bo a settled raiyat with .a right of occupancy, the 
cultivator must /iontinue to hold his land as a raiyat, i. e., for the pur¬ 
pose of cultivating it by himself, or by hired servants or by parttiers. 
Then as Mr. Justice Field observes the present definition would exclude the 
jungleboori talukdars, the howladars, and others who originally lield for the 
purpose of cultivation from the rank of teiuire-holders. This, however, is in 
consonance with the case law on the point. In the case of (Karoolal Thakur w. 
Luchmeoput Doogar, 7 W. B., 15,) the learned Judges observed ; “ On the lirst 

point the jiidgment of the I’riucipal Sadar Amin is cloiir. 
Distinction between and in (iur opinion substantially sound. It is as follows : 

dfflouH ^ to * ^ without any doubt t]iat tile temiro of the vendor 
Setennine. was that of a cnltivat.Qr or raiyat, and therefore as such 

< did not require re[,istration when plaintiff purchased it, 
the provisions of section 27 of Act X being expressly apjilicf^blo oifly to persoijs 
holding a perraatAjnt transferable inioj’ost between the zemindar and ^le cultiva¬ 
tor. The nature of the disputed tenure as raiyati is jirovod by the pottah of the 
defendant’s vendoi‘’s ancestors granted by the zemindars in 1205. * * * Jt 

appears fr-om its contents to have been granted to tenants who had been old 
cultivators in definition of a durbundec rate on all lands held by them in the 
porgunnah; it describes them pnd as.signs to them the potta as ahadkars, mahju- 
goors and mokurari joiedars, all of which words characterise the tenancy as that 
of : it continues to them the cultivation as such, ami then winds un 

by adding that you will sow or cause to he sown the lands so held by you, and pay 
the rents, kc., which again is definite in that the tenure was raiyati and was con¬ 
tinued .such. It is argueil that the word.s cause to he sown are indicative of the 
tenure having been made intermediate when tbe above potta was given whatever 
it may have been before it, as the tonants were poraiitted to have onlbivators under 
them. But this is an ineoiTcct interpretation of the words quoted which are 
quite consistent with the Avording of a raiyati potta. The tenants wore by the 
potta continued as raiyats, and a right created as such by the zemindar need not 
be a khudkasht or self-iniltivating tetiant to maintain his rights as such. If he 
sub-let bis tenancy, tbe nature of it will not be altered thereby : as in respect of 
♦he zemindar, ho will still continue its tenant, and will bo responsible to the 
zemindar for the rent aa such.’ We agree witli the Principal Sadar Amin in. 
thinking, for the reasons gis^oujiy him in liis judgment, that this tenure is merely 
a raiyati tenure and therefore not one the transfer of which required registration 
in the sherista of the zemindar. Everything points to this conclusion, except 
th<‘ fact of the so-called putnee which the original tenants granted. No doubt 
their treating this lease as a putneo goes to show that they themselves deemed 
their position to bo something more than that of mere raiyats. Still we do not 
thmk that the course thus adopted can alter the nature of the tenure if it in its 
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inception -was, ns we have no donbt^ it was, merely Tfc is frequently 

difBcult to sny what tenures are raiyati and what,are those of middlemen. In 
the case of Earn Maufyal (Ihoso v. Lulchie Narain Shaha, 1 W. Jl., 70, a Division 
Court heldihat the mere fact that one wl^o hc^ds^lnnd sub-lots it, does not nuike 
him a middleman, and that the real question to be tried was ‘whether the de¬ 
fendant was or was not a raiyat, or one who held land under cnltivation by him¬ 
self or others who took for him under his supervision as a superior cuUivalor, or 
whether he was a middleman bec?aus(5 he really did not cultivate in the sense of 
section 6 (Act X), but was a gentfral leaso-holder or a speculator in land rent.’ 
Applying this rule, it appears to us that those under whom the phiiutiffs claim 
were not middlemen, but that they held the lands in quesfion under cultivation 
by‘themselves, or by oi.hors taking under them. In our opinion, therefore, it is 
unnecessary to register in the zemindar’s shorisla traiisfei’s of this tennre.” So 
in Dnrga [’msonmt Clho.so r. Kalidas Datt, 0 C. L. E., 4'1'J, Mr. Justice Field 
observed : “ There is almost no evidence on the part of the defendants to show 
what was the iiatnre of (heir interest in its inception. The only real cvidenco 
wliinh there is, is on the part of the jihiiutifP, and goes to show that at the time 
when the interest of the defendants was created, thoi’e were already raiyats upon 
tho land, and that tho interest created in the debrndauts was a right not to the 
actual physical jiossession of the land itself, but to collect the rents from the 
raiyats who were already iifcpossession. Wi* Imv'e already expressed our opinion 
in another case that the only test of a raiyati interest which can bo applied in 
the present* state of the law* is to see in what condition tho land wa.s when 
the tonanev was created. If ramats were already in possession of the land, 
and the interjisticreated was a right nof to the*aetnal jihysfeal pos.seRsiou of the 
latid, but to tadlecd the rqnts from those raiyats, that we think is not a rai^'ati 
interest. H, on the other hqnd. the land w:fs jungle or uncnltivTTted or unoccu¬ 
pied, n.nd the tenant was let into tho pliysical«po.ssesHi<)n of the land, that would 
be a ralvati interest; and the nafnro of this int.ei’ost so evoated would not, 
according to a number of decisions of this (’onrt, la; altered by tho subsequent 
fact of the tenant sub-lettiug t.o uiider-trnauts. Ajijil^'ing thi.s test to the present 
ca.se, wo a,re unable to agree with tho Suhordinatc^Judge that tho interest hei’e 
created was in its inception a raiyati interest.” 

• Similarly in Baboo Dhunpnt Sing v. Baboo Goman Sing Sp. W. E., 
„ . (Act. X) til, the Gonrt (AV. S. Seton-ICarr and E. 

‘ Jackson, J.J.) ohsomed : “ It is very diflicult to lay down, 

any general definition of the word * rayiabs.’ As a general rule they are the 
ciillivaiing tenants, but they may not be cultivators at all themselves; they may 
cultivate tli'eir land by liircd labdur or by under-l,enantR. In this case the amount 
of laud included in the t.eunre is, wo think, sntliciont evidence that the tenants 
are not miyats, and that view is supported hy tho light thrown on the fact by 
tho original potta, which addresses tlie •oi'iginal le.ssee as m.nsiagir, and directs 
him to lake mcasuro.9 to have the land cultivated b}' hilTmen as raiyats, llie 
land lying on the boi’dcrs of the hill I’ange.s in the north of the Purneah 
district.” As we have already observed the dotinition seems to say that if a land 

is acquired originally fertile pnfpose of stib-letling, the 
person acquiring would Ijo a tenure-holder; but if it is 
acquired originally for tjio purjidse of cultivation and 
subsequently sub-let, be would bo a raiyat. In Gopee 
Mohan Eoy v. Shib Chunder Sein, 1 W. R., G8, the 
Court observed: “ It is difficult to draw a distinction between a raiyat with a 
right of occupancy and a middleman; for occupancy does not necessarily imply cul¬ 
tivation, and middlemen do not come "within this section (section 6 of Act X of 
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Is Bub'lefcting a teat for 
jUatinguishing a tenure- 
bolder from a raiyat f 



58 


THE BENffAL TENANCY ACT. 


[sec. 


1859).” In Rama Mungnl Gliose v. Lokheenamin Shaba, 1 W. B., 71, it was 
held tliat the more fact of a i-aiyat guh-lettinfj would not of itself make him a 
middleman.—“The real question which the Judp;e should have tried is, whether 
the defendant wa% or was nut a raiyat, or one w'ho held land nndc’* cultivation 
by himself or others who took^or hiin’midcr his snpervisioTi as a superior culti¬ 
vator, or whether he was a middlenian, because he really did not cultivate in the 
sense of section G, hut w'as a jfencriil lease-holder or speculator in land rent.” In 
the former case, however, we would not call the tiniisactioii as a sub-lease. “A 
person who takes an ijam or fanuiiuy lease of a w'hole villafi;e is a middleman and 
not n rai^'at”—(llun'sh (Jhnildt'r r. Alexamlor, Marsh, 479.) In one respect, 
an oc-cupancy raiyat differs little from a middleman; ho can sub-let the 
whole of his land without in any nay forfeitiiij' his own rii^hts, or conferaing 
any riohts of ccciipaiicy on the suh-lcssoo—(Kali Kishorc c. Ram Churun, 
9 \Y, It., 344.) .8o in Kali Churn t;. Aiiieernddin, Ilayley, J., says: “ I furlhur 
think that the benefils of section 0 ai'o not restricted to those who with 
their own hands till the soil, bnt extend to those who are hand -fide aetnal 
cultivators in the souse that they derive the profits from the produce <lireetly, 
and are not middlerncT, who Im ve no c(»unoctlon with the produce, except by 
receivin'^ tbc rents in er.sb or kind from these who directly derive their profits 
from the produce.”—(Rnlabee noi^iim r. Kliooral, 2 All., 24.) We have seen 
that in Karoo Lai v. LuchnuM'imt, 7 W. B,, 15,^it was licld that whenever- 
a difiiculty <jf this kind a])pears, the oritriii (»f the holding' should ho looked 
to. In lima Chnvun Dutt Umataia Debce, 8-W'. Ih, 181, Sctmi-Karr, J., 
observed: “ W^c think that the findinj^ of the lower Courts as to the character 
of the tenure does Aot in law I'emovc*' the defendant from ,t.]ie eatej^ory of 
raiyats who.se rents may be cnbaneed under section 0, Act X of 1859. The 
defendant took S-jmtta t > clear and cidtivate a Siindcrljimd C/iu<dc, at a projyj’cs- 
sive mte of remt; and if ho cleared some of the land iTot h)’’ his own labor, but by 
settling niiyats utAler him on the said Olnifk, thi.s docs not alter the original 
ebar-antor of his holding.” (Son filso Hiirrish (Ihiindc'r v. Bam Ohnudor IB W. B., 
528; Kliniooninuosa Begum v. AInned Jieza, 11 W. R., 8B ; 9 11. L. B., 13.) 

“ As to the definition of ‘ pdyat' in sub-section (2) tbc observations already 
made (ivith rofercrico to the de/initiou of the tenure-holder) apply to the use of 
tho word, ‘primarily.’ Then what is tlio exact force of the tci-ni ‘acquired’,? 
Nv' doubt it Avas intonded to mean that the raiyat gets something more than the 
use and occupation mentioned in tho definition of rout in sub-section (3) of 
section 5. lint what thi.s additional soiTUithing is, and in what respect it ditTers 
from proprietorship or ownership, tlie TliU docs not explain, and 1 find it impos¬ 
sible to conceive.’’— Air. Justice Field's Aliuuto. ^ * 


CHAPTER III. 


T KNUllE-HOLDEES. 


Tenure held smee 
permanent Settlement 
Uabk to onhanocment 

only in oasos. 


JEnkancemeul of Ment. 

6. Wliere a tenure has been held from 
the time of the Permanent Settlement, its rent 
shall not he liable to enhancement except on 
proof— 
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(а) that tho landlord under whom it fs held is entitled to 

enhance the rent thereof either hy local custom or by 
• the conditions under which the teniure ils held, or 

(б) .that tlic tenure-holder, by receiving reductions of his 

rent, other\vis6 than on acooiuit of a diminution of 
tho area of the tenure, has subjected hi j.self to the 
payment of tlie increase demanded, and that the lands 
are capable of affording: it. • * 


*Tli 0 reat of shikmi taluks or tcmims oxiatin" tinjo of the Permanent. 

Settlcuiont caimol he ciitiauooil nulea.s upon proof (I) of a 
^>7 custom to euhaiico; »r (2) of a rifrht 
except in oases herein dopmuliiiijf ii|)Oii tlio conditions oi tho irvaut; or (3) tliat 
Bpeciiled. .. taliikdar hy rccciriiitr ahatcunuuts has subjected him¬ 

self to ino’e.aso, and tho lands arc (!ii|mIdo of Jiffordiiitf it. These rules were laid 
down in section 5i of Itoi^alaiiou VI II of ITihl, which has btum repo.alod by this 
Act, aud have been embodied in tlui ju'eaeni section in clauses (a) and (h). Sec¬ 
tion 51 of Rocrnlatiou VI11 of 1793 ran as follows ; “No 
The old section. zemiifdar or other acfcnal proprietor of land siuill demand 

an increase from tho taltikdars dcj)eiidciit on l)im, altlioiiffh he should himself 
be subject ^o the jaiymcut o£?in iuereaso of jnimtui to floveruiiusnt, except upon 
proof tbal ho is enlitled so to do, oKher by the sj^ceia] custom of the distriet, or 
by the condiimni! under whioli tlio taliiktlar holds his ienuretor that the talukdar, 
by'receivinfT al)atcments Ci'obi Uin junhhif], has subjected himself the payment 
of the incretiso demaiulcd, ujul that the lauiTs are capable of alfordintr it.” The 

present section has .subsi itiited “ local custom ” for tho 
Tho new section. u special custom of the district," “redue!^;ion of his rent,” 

for “abatoinouts from his jummu,” and followiufr tho dccision.s of the Courts adds 
a special clause—“otherwise than on account of a diminution of the area of tho 
termro.” Where a /umiudar sues for eul.... —i:— ^i... - 


contained in it must bo those coiitemplnfed in Jleefuhitioi) VI 11 of 179.3, section 
61*—(Kristo Cliuniler v. Klalieo Jiiiksb, 20 W, R., 4.59; oomjDare 12 B. L. R. 
2.32; 1.5 B. L. R., 120; 1.3 Moore’s 1. A., 248; 19 VV. R., 144; S. D. A. Hop. 
1859, G77; S. D. A. Rep. 1857 1413.) 

.The provision contained iu tiiis section is subject to tho restrictions imposed 
by seebiou 49 of ilop;nlatioiv VITl of 1793, and seotion 50 
l9°^of •^•'(dion 49 of Rcf 3 ;ulation YIII of 1793 

Beeulation VIII of 1703 proscribes; “ It is to bo understood, however, that istem- 
tod seotion 50 of this (mokuranMars) of the iiatnro of those described 

in section 18, wlio have held their land at a fixed rent for 
more than twelve years, arc not liable to ho ,'assessed with ai*y inei’ease cither by 
the officers of the Government or by the 7.cnnnd.*ir or other achml proprietor of 
land, should ho euffa^c for his own lauds. With rej^avd to such istemraridars 
also, as have not held thqir lands at a fixed vent for so loni^ a period, if the zemin¬ 
dar or other actual proprietor of land h,aa bound himself by the deed, which ho 
may have executed jjiot to lay an iuereaso upon them, ho ^i.all not be allowed to 
infringe the conditions of tho deed for his own benefit, but must confine his 
demands to the rent he may have volunlarily agreed to receive —See section 
50 of the Act and the notes under it. Tenures held from the time of the Per- 
nianent Settlement are primd facie not liable to enhan(?cment except on probf, 
(See., and under this section. If they are proved to be liable to eubancement, the 
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tenant may again demand the presumption of section 50; on the other hand, 
if they are exempted from enhancement* under this section, section 50 will 
not render them liable to enhancement. In Hurro Hath v. Gobind Chunder 
23 W R., (P. C.) 352, their Lordships observe: “It may, howoirer, be well 
to consider whether the High Court was right in holding tlmt the defendant was, 
by section 15 of Act X of 1850, })rotected from 'enhancement in any case and 
npon any grounds. I'o bringthe case within that section, he must hold his tenure 
otherwise than under a terminable lease, and ho must also hold at a fixed rent, 
wldch has not boon changed fi‘om the time of the I'ermanent Sottlemont. It 
ebould bo x'omarlv'cd that section 15 does not ronder liable to cnliiincement depen¬ 
dant talukdar.$, who were exempted by seolion 51, Regulation VIII of 1793, but 
exempts from eiibanceraent, amongst others, de])eiitlant talukdars who, under'the 
provisions of that section, might otherwise he lialde to enhancement.” (See Noho 
Kishoro v. Pandijl Sirkar, 8 W. R., 312; Dhuiiput Singh v. Gnraan Sing, 9 W, 
R., (P. 0.)3; Mnest. Mahamaya v. Maesamut Dayamayi 7 W. R., 03). 


Tenures held from the time of the Permanent Settlement.--Tho most 

importaixt of these tenures are taluks. Some of these 
ten^^as distinct from ©J^isted from before the Pci-matient Settlement, and 

proprietory taluks. are known by the generic term fthikmi •tnukurari or 

dependent taluks. The existence of these taluks, is tracd- 
able in sections 6 to 8 of Regulation VIII of 1793, which have been repealed by 
Act XVI of 1874. Sectipu 6 provided : “ The propriotorJi of taluks i^lio now pay 
the public revenue assessed upon their lands liirough a zimindar or other actual 
proprietor of land, and whose tith'-dceife contain a. clause stipulating that their 
revenue is to be paid tlirougli him, shall contiiuio to ^ay their rev'enuo through 
such zemiiidar'>jor other actual proprietor of laud as heretofore.” Section 
7 provided: “ Talukdars whose tgjuks arc hold under writings or sunnuds from 
zemindars or otker actual jiroprietors of lands, which do jiot cxpre.ssly transfer 
the property in the soil, but only entitle the talukdar to possession, so long as he 
continues to discharge the rent', or perform the conditions stipulated therein, are 
coiuddcred as lease-holders on|y, not actual proprietors of the soil, and conse¬ 
quently are not entitled to bo rendered independent of the zemindar or other 
actual proprietor of land, from whom they derive their tenure, provided they 
now pay the rent asae.ssrd upon their taluks to him.” And section 8 provided; 
“ Talukdars also whose tenure is denominatedand is of the following 
description, are not considered entitled to separation from the proprietors of 
whom they hold. The pottas granted to these talukdars, in consideration of'the 
grantee clearing away the jungle, and biinging tiio land into a productive state, 
give it to him and his heirs in perpetuity, with the right of disposing of it, either 
by sale or gift, exempting him from payment of revenue for a certain term, and 
qt the expiration of it, subjecting him to a specific a^sml jumtfna'wMh. all inoi’eases, 
amcabs ana maMofeft imposed (ni the pergunna generally; but this for such part 
• J ^ ^ 1 *- ^ j brings into a state of cultivation; and tlio grantee 

IS lurther subject to the payment of a certain specified portion of all complimon- 
,tap'presents and fees, which ho may receive from his under-tenants, exclusive 
revenue. The ^otta specifies the boundaries of the land granted 
d qaa/'tity ofat, uniU it is brought into cultivation.” Sections 5 and 

repealed by Act XVI of 1874, described talukdars who 
tenure-holders. Section 5 provided: 
ihAif tftlttta cOBsidered actual proprietors of the lands composing 

ni-iVttte or at nnhl* who purchased their lands by 

or at public sale, or outlmed them by gift from the zemindar, or other 
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actual proprietor of laud to whom thej now pay the rovOhue assessed upon their 
taluks, or from his ancestors, subject to the payment,of the established duos of 
Government, and who received deeds of sale or gift of such laud^^from the zemin¬ 
dar, or suniiuids from the hUalm, making gver'io them his proprietary rights 
therein. Third .—Taliikdars whose taluks were torraed before the zemindar or 
other actual proprietor of land to whom they now ])a.y tlieir revenue, or Ida 
ancestors, succeeded to the zemindari. Fmrih. —Talukdars, the Ifi’'ds comprised 
in whose taluks wore never tlie property of the zemindar or other actual projuuetor 
of the soil to whom they now pay their revenue,^ or his ancestors. Fifth .— 
Talukdars who have succeeded to taluks of the nature of those described in the 


preceding clauses, by right of jmrehase, gift or inheritance from the former pro- 
prielors of such taluks.” Section 9 prescribed : ‘‘ The rules in section 5, respect¬ 
ing taluks, liavo aLso hcen extended to ayma lands liable to the payment of a 
fixed quit revenue, denominated vtalgiizari ayntas; and agreeably to tlie distinc¬ 
tions laid doAvn in that section, it has been ordered, that such malyusari ayma, 
tenures as are held under grants of the Mahomodan (joveniment, previous to the 
Company’s accession to the Dewany, or which have boon since granted by pro¬ 
prietors of estates for a consideration received by tliem, are to be separated from 
the proprietors to whom tlieir revenue is now paid, as coming within the spirit 
of the rules for the separation of talukdars, who are proiirietors of the lauds 
composing their taluks. Bui: malyuzan ayma tenures, which may appear to havo 
been hondjidn granted for the par])ose of bringing waste lands into cultivation, 
shall continue included *in the*cstates to which they arc?now annexed, as coming 
within the rules in section 8, resjuftting juugleboori taluks,” 

The holdjU'Hif a niaykJce or a iulladi brotmttur or a pci*lnanent and transfer- 
• • able jntermodiato tenure which has been in oxisionce from 

Tullubi romotur. tipie of the dccoiiTiial settlement, is eufTtled to a notice 

under section 51 of Regulation VJII of 1793-*{Raj.a Nilinoni v. Ram Chukra- 
varti, 21 W. R., 439.) It is not a lakhinij tenure, but the hofder is entitled to 
the benefit of this section—(Rajah Nilraoni v. Chimdor Kant, 14 W. R,, 251; 
Dina Nath Gogun Cliandcr 14 W. R., 274). A fulluhi bromoUur Las been held 
as such from the time of tlio docenuial sottlorifent and is a permanent in¬ 
termediate tenure ent itling the holder to a notice of enhancement under Regu¬ 
lation VIII of 1793 —(Nilinoui v. Chander Kant, I. L. R., 2 Cal., p. Il5; 25 
W. R., 200.) Where grants of land bad been made piuor to the Permanent 

Settlement on gbatwali tonuro at a fixed rent, and the 
a w 1 enures. Governmout subseijnently dispensed with the services on 
the'part of the zemindar, if eld in a suit by the zemindar to euhance tho rents, 
that as long*as tho ghatwals w^oro able and willing to perform the services, 
the zemindar had no right* to enforce payment of an enhanced rent on 
the ground tliat the services were no longer required. Tho ghatwals are 
dependant talukdars within tho meailing of Regulation VIII of 1793, and 
are protected from enhancement by clause 1 ol seotioif 51 of that Regu¬ 
lation—(Leelanuud v. Thaknr Munorunjun, I, L. R,, 3 Cal., 251.) A tuk- 
sheeshi taluk is an intermediate tenure which can be protected under this 
TakBheesW taluk. (Sreomati Januobi r. Gtish Chander, 15 W. R. 

But the section applies to tenures held fsom the'time of the permanent 
Xadlmlraiyats. settlement and not to raiyati holdings. Kadivni or old 

. . ' ^ (t. e., occupying by its hereditary descent) raiyats dck not 

fall withm this section, and their Lordships of the Privy Council expressly said 
that they were not prepared to affirm a remarj^ of the Sadar Dewani Adalat 
that the analogy of this section extends to them—-(Ram Chander v. Jogesh 
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Chunder, 19 W. R., P.'O., 353; 12 B. L. R., 229; 2 P. C. R., 836; Eshan 
Chunder, v. Hurish Ohundpr, 24 W. R., 147.) Section 51, Reg'nlation VIII 
of 1793 refers solely to dependent talukdars, and does not protect from, 
enliancement persons whose , tenure^ are terminable at the end 'Of any year 

or at the i)]ca»urc or caprice of their zemindars—(3 V7. It., 
Terminable tenures. 172.) Nor does the section apply to taluks held under 

writings, Bunnuds, or other ‘documents granted by proprietors, which do not 
oxpi'cssly transfer the property in the suit. These persons, as will bo seen from 
section 7, are treated under Regulation VITT of 1793 as lease-holders only— 
(Rajah Satyanund v. Iluro liimhorc, 15 "NV. R., 474.) 

In a suit for enhancement under llegulatiou VIII of 1793, the onus is on the 
zemindar to prove that a dcpoTidaut lalukdar is liable to 
Onus of proof. enhancement, tlie natnro and extent of proof varying 

according as the tenure falls within section 49 or 51. To bring a ialuk within 
section 51 it is sufficient to show that the tenure existed and was capable of 
being registered at the date of the decennial settlement—(Bama Sundari v. 
Radhika, 13 W. R. P. C., 11; 2 P. C. R., 293; 13 Moo., 248; 4 B. L. 
R. P. C., 16.) This case was decided under the law before the passing of 
Act X of 1859. It wa.s here held that actual registration under the 48th section 
is not essential to the exishmee of a taluk under the 51st section; and that proof 
of the existence of such a taluk at the time of the doccnai.il setHument throws 


on the zemindar the burden of proving that the rent is variable. It was remarked 
in the same case that a swit to enhance tho rent })rdceeds on the jiresumptiou that 
a zemindar holding under the perpetual settlmnent has the right from time to 
time to raise the rentS of all the rent-paying land witliiu his zeniHnbiri according 
to tho pergunnah or current rates, ujiless, either he ispprecluded from tbe exereiko 
of that right by a contract binding oA him, or the la^d in question can bo brought 
within one of tho exemptions recognised by Bengal Regulation VIII of 1793— 
(Gopal Lall i\ Teluk Chundra, 10 Moo. 1. A., 183; Susti Churun v. Isban 
Chunder, 22 W. R., 383. But see Absanullah v. Basarat AH, I. L. R. 10 
Cal., 920.) 

To bring a taluk within section 51 it is sufficient to show that tho tenure 
existed and was capable of being registered at the date of tlie decennial settlement 
—(Bama Sundari u. Radhika, 13 W. R. P. 0., 11; 2 P. C. R. 293 ; 13 Moo., 248»; 
4 B. L. R. P. C., 16.) 

Section 51, Regulation VIII of 1793, could not apply to tenures the holders 
The nature of proof re- which cannot show that their tenure existed, ^nd 
iQiuired. -was ca/)able of being registered at tho date of the 

decennial setllmcnt—(Eshan Chander v. Harish Chandor, 24 VV. Ji. 146.) 

A dependant talukdar, whoso tenure was in existence before the Permanent 
Settlement, is entitled to proteidion under section 49, Hi^galation VIII of 1793, 
noloss hiszemindai' can prove a title to enhancement under section 51—(1 W. R., 
367.) tinder section*49, Regulation VIII of 1793, a suit for enhancement is 
barred by proof of the existence of a tenure from the decennial settlement, unless 
the plaintiff is an anction-purchaser, in which case he must' show when he 
imrchased, before he cSin in-sist on proof of the existence of the tenure twelve 
y^rs before the sotllcmentT(RomeBh Chunder v. Madhu Sudan 5 "W. R. 
252.) The mention t»f a terure in a jummabundi pre|>ared seven years 
before the decennial settlement affords presumption of the existence of the tenure 
twelve years before that settlement— Ih. A patnidar is protected fi’om enhnnee- 
' under section 16, Act X, notwithstanding a decree passed before th^ Act 
the zeimndar was deols^red entitled to enhance, the latter having omitted 
te any effectual step before that Act to vary the rent since the decennial 
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Bettlement—{Gobind Clmndor v. Huro Kp-th* 5 W. B*, Act X, 10.) A de¬ 
claration in a former suit that the fiefendant’s taluk is not protected from 
enhancement either under section 16 or section 7f, Act VIII of 1169 (B.O.), 
does not relieve the plaintiff from the necessity of proving a case under section 
51, Begulation Vlliof 1793, under which alone he «an maintain his suit—(Susti 
Churun v. Ishau Chnnder, 22 \V. R., 383. See also Ram Kumar v. Khajah 
Abdul Gunny, 2 Sov., 840; Radliika v. Bama Sundari 1 W. R:, 339; and 
on appeal to the Privy Council, 4 B. L. R., P. 0., 8 , and 13 Moo lu. Ap., 49.) 

“ The defendant said that he was a shainilat talukdar, as would seem to be 
tbo substance of the allegation within the meaning of sec- 
Regulation VIll of 1793. *** Wo think this case 
h.anu©ment where dotea- must bo romaudod to the Judge, and he will find upon the 
Bhamflat^fttlukda^^** ^ evidence, J/rxIlif ,—whether the defendant is or is not a 

talukdar of the nature described in section 6 , Regulation 
VIII of 1793. If the Judge should find in favor of the defendant on this point, 
he will dismiss the plaintiff’s suit. If he finds against the defendant, then it will 
be his duty to see whetlior the defendant is or not a defendant talukdar protected 
by the provisions of section 51, Regulation VIII of 1793. If the Judge find in 
favor of tile defendant on this point, he will dismiss the plaintiff’s suit, because no 
notice within the meaning of the section quoted has been served upon the de¬ 
fendant in this instance. If tlio Judge should find against the defendant on this 
second point also, then it will be his duty to see whether the defendant is a 
person protcftted by the provis^ns of section 16, Act X of 1859, and on this point 
both the parties will bo given opportunity of adducing evidence pro and coa. If 
again the Judge should find that ^lie defondaiii is a person protected by tho pro¬ 
visions of section 16, lie Avill dismiss the plaintiff’s suit. If he should find ad¬ 
versely to the defondaut orf this point also, i,]ien it will bo his dniy to determine 
what is the fair and cqnitabiff enhanced rent, if an 3 % within tho terms of tho 
notice”—(Sliaroda Prosanno v. Bipiu Bihar* 13 W. R., 71*) A dependant 
talukdar sued for enhancement is entitled to a finding not only on the ques¬ 
tion whothc r by proving holding for twelve years before the Permanent Settle¬ 
ment, ho can put the plaintiff out of Coui-t, but also on the question whether by 
holding from the Permanent Settlement, he caunot*claim the protection given by 
section 51 (Rcgulatioa VIIJ o£^1793.—1 W. R., 37. See also Sovestre, 175). 


Local custom :—Compare section 31 (c) jwsl. 


3y the Oonditions under which the tenure is held Compare section 
29 post. Sop notes under seciioi} 181. 

Otherwise than on account of a diminution of the area of tenure. 

See section 52 and notes, ^ 

The question of notice is under tlie present lp,w unimportant, because tbe 

provisions about notice of enhancement have been 
thrown away, the snit for enhancement being itself, 
considered as a snflSoicnt notice (section 154. See Brojosundar Mittra v. Kali 
Kishoro, 8 W. R., 479; Nilraoney Sing v, Ram ChukraVarti, 21 VV. R., 439; 
Sreemuty Jannobee v. Grish Cbundcr, 7 B. L, B», App,, 47; Tarini Kanta v, 
Kunjo Bihari, 12 W. B., 112 ; Kristo Chunder vf Elahi *Bux, 20 W. R., 459, 
Nobokishen v. Maznmuddin Ahmed, 19 W. R., 338; Ram Nidhi v. Parbnti Dasi:, 
I, L. R., 6 cal., 822: sections 14 of Act VIIT of 1869 B.C., 15 of Act X of 1869, 
Regulation V of 1812.) As to whether a notice will be still equitably indispens¬ 
able, see notes under section 30. • 
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This difficult question was discussed in tiio case of Jugut Ohunder JDutt ». 

Panioty, 8 W. R., 427, and 9 W. “R., 379, which came 
Are dependanttainkdars i)efore the Calcutta High Court three times in appeal 
ofrent in respect ot aocre- and oncc in review. I’lamtifls sought tq enhance the 

rent'of the defendants, alleging that the latter held a 
toinporary (gair hmiddifusti) zinima talnk within their 
estate; that by the action of the river a new chnr had been formed which de¬ 
fendants held, thereby occupying 40 droous of land in excess of the zimma. He- . 
fendants pleaded that these 40 dvooiis were not an accretion, but a portion of the 
zimma which had dilnviated and reformed on its original site. .The li^er Ap¬ 
pellate Court held that this suit could not lie, as brought under Act X of 1869. 
The High Court on appeal reversed this decision and remanded the case for 
retrial on the merits, whereupon the lower Court found, among other points, that 
the 40 droons of land was an accreium and not a re-formation. On a second appeal 
to the High Court, it was urged that such accretion, as an increment to the 
original tenure, was protected, and that with advertence to section 4, Regula¬ 
tion XI of 1825, a single demand of rent conld only bo made for the whole 
estate, and therefore there could be no increase. As to this latter contention, 
the High Court remarked that so far from this section saying that accretions 
to a subordinate tenure shall bo rent-free, it expressly declared them liable for 
rent, if payable by usage or contract. The case was then remanded to try, 
amongst other points, 1st, whether defendant ha5 proved his right to hold the 
zimma tenure at a fixed;rent under sections 15 aqd IG of Act X of 1859 , 2nd if 
the zimma tenure were held at a fixed rent, is jt according to the custom of the 
country liable to any^ and if so, M'hat, increase on account of alluvion ? (6 W. B., 
Act X, 1848.) The lower Appellate Court decided that defondanCs had projred 
themselves cnKfcled to the benefit of the presumptiod of law in section 16, Act X 
of 1859, and were therefore entitled to hold the zirtnna tenure at a fixed rent. 
It alsd found (apparently not trying the exact issue laid down on remand) that 
there was no custom proved under wh^ch the accreted land could be held rent- 
free ; and held that in the absence of pi’oof of such a custom, the tenant was 


liable to pay rent therefor. 1’he High Court remarked that the burden of Aproof 
had been thus wrongly pnt upon the defendants who held the zimma tenure; yet 
as tlie plaintiff had sued for a kabuliyat on an alleged right to assess the accret¬ 
ed land, it was for him to have proved this allegation. On this ground, judg¬ 
ment was given for defendants. TJie Court further proceeded to hold that read¬ 
ing together section 51, Regulation VIII of 1793, section 4, Regulation XI of 
1825, and section 15, Act X of 1859. the zemindar Avas not entitled to asses8(i. e,, 
to claim an increase of rent in respect of) the accretions to tha defendant’s 
zimma tenure (18 W. R., 427.) A review of judgment was asked for, and the 
points raised above were argued. The Court refused to alter their former judg- ,, 
m^t; but this judgment was based mainly on the 1st of the above grounds. 
Mitter, J,, expessly said tliafe bis remarks as to the accretion being liable t%rent 
, Irere to be regarded as an ot>iter dictum. Bayley, J., however, observed that 
‘liOTtion 17, Act X of 1859, could have no bearing upon the ca^ie, as being appli* 
.pable to raiyati tenure only, and not to those of a taluki diameter; that he wak^ 
[not shown, nor was he aware of any law, ezeept section 51; Regulation 
,Tip of 1793, which pifovides 5or the assessment of spoh accretions; that olaPSO 
1, section 4, Regulation XI of 1825, leaves the substentive la'yr on this point 
, j A^otiy as it was before; and that holders of the nature of the defendants are not 
J 'an<hsr section 15, Act X of 1859,-Until it be shown that their tenures wwo 
subsequent to the decennial settlement, and hdd not at a fixed iumma 
t 379)?* As to the pi'fisont law on the subject, see section 521 and notes. 



THE BENGAL TENANCY ACT. 


66 


S5'W.6.] 

See also Baboo Gopallal Thakur v. Kamar Ali, 6 W. R.j Act X, 188*5, where the 
,talak having been recently created, and therefore not protected by section 15, 
Act X of 1859, the Oonrt observed that the question would mainly depend upon 
the engagements of the parties, A zemindar sned to enhance the rent of a taliifc- 
dar, and in 1860 the late Sadar Court affirmed his'right to enhance, though from 
his failure to servo the notice‘required by law, the talukdar was not then liablo 
to pay.rent at any enhanced rate Ho then procee*ded under Act X of 1859 to 
enforce payment of an enhanced I’ate of rent, grounding his rigln to do so on the 
decree^f the Sadar Court. It was held that he co&ld not succeed, the High 
Court remarking as follows: “Wo think that the right of tiie plaintiff suing under 
Act X of 1859 with this decree in his hand, stands no higher than the right of 
an^ other landlord, who, previous to the passing r>f the Act, would have a good 
right to enhance, but whose right by the passing of the Act was taken aw'ay. 
He has taken no effectual steps by which the rent has betui raised since the 
decennial settlement, and the legislature has stepped in and llnally protected, 
the talukdar”—(Gobind Chuuder v. Hara Nath 1 In. Jur., 52, upheld on 
appeal by the Privy Council, 2 L. R., I. A., 193, ajid 23 W. 11., 353.) 

As to whether a talukdar is entitled to abatement of rent on the ground of 
dilnvion, Peacock, O.J., said: “ Wo think ho is so entitled, 
No provision for an tinless there was an express stipulation that ho should not, 
of renT-an o^aaiou.^ whotdier the land was washed away or not. If a man sti¬ 
pulates to pay rent it is clear he engages to pay it as a ^ 
compensatifm for the nso the land rented; and ii»dopendently of section 16, 
Act X of 1859, we are of opinion 4hat, according to the ordinary rules of law, if 
a talukdar agiiees to pay a certain ^tmonnt, of rent, the^tenant of it is exempt 
frt)m the payment of the wjiolo rent*if the whole of the land be washed away, ov 
a portion of the rent, if a pqption only be hashed away”—(Assaruddin v. Shar- 
ashibala, Marsh. 1558.) On both these points, «ce however section 52 post, which 
is an assessment section. * 

BognJation XLIV of 1793, section 5, provided : “ Whenever the whole or 
a portion of the lands of any zemindar, independent taluk- 
Thf auction-purohaser dar, or other actual prfipvictoi’ of land shall be disposed of 
oumbranoes”*** ** public sale for the discharge of aiToars of the publio 

• assessment, all engagoruents which such proprietor shall 

have contracted with dependant talnkdars whose taluks may be situated in tho 
lands sold, as also all leases to undor-faviners, and pottas to raiyats, for the culti¬ 
vation of the whole or any part of such lands (with tho exception of the ongage- 
inents, pottas and leases specified in sections 7 and 8), shall stand cancelled from 
the day sale; and tho pnr&haser or pui-chasors of land shall be at liberty to 
collect from such dependant talnkdars, and from raiyats or cultivators of the 
lands lot in farm and tho lands not farmed, whatever tho former pi'oprietor would 
have been entitled to demand according to tho established usage and rates of the 
pergfhnnah or district in which such lands may bo situated, had the engagements 
so cancelled never existed.” Following ai’P, however, exceptions: “ Nothing 
contained in this Regulation shall bo construed to prohibit any zemindar, inde¬ 
pendent talukdar, or other actual proprietor of land selMug, giving or otherwise 
dispositig of any part of his lands as a dependant telnk ” (section 6). “Nor to 
authorize the assessnitent oj any increase upon the lands Of such dependant taluk- 
dars as^wero exempted from any increase of assessment at the forming of the 
dbconnial settlement in virtue of the prohibition contained in danse 1, action 
51, Regulation Till of 1793. The revenue payable by such dependanii talukdar 
is ded^d fixed for ever, and their lands aie agcordiugly to bo rated at such 
aasessmexit in all divisions of the estate in which their taluks ai'e iaduded 
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{section 7). “ Nor to prohibit the actual proprietors of land granting without 
the sanction of Government or its officers, to any pei’son, not being a British 
subject or a European, a lease or potta for ground for any term of years or in 
perpetuity, for the erection of dwelUng houses, or buildings for carrying on 
manufactures, or for gardens oi* other purposes, and for offices for such houses 
©r buildings” (section 8). It has boon held that section 5 of Regulation XLIV 
of 1793 cancelled funning leases, but kept alive the tenures of talukdars, these 
only being liable to enhancement np to the pergnunah or cnstomary rates— 
(Khajah Assanoollah v. Oblioy Ohunder, 13 Moo. I. A., 317 at p, 325.) The 
Judicial Committee of the Privy Council have oxpi'essod considerable doubt as 
to whether this section is now in force—(Rani Snrnomoyi v. Maharajah Sutish 
Chandra, 10 Moo I. A., 123 at p. 143; Rajah Satyasumn v. Mohes Chunder, 2=B. 
L. R., P. C., 23; Rajah Leelanund v. Thakur Munamnjun, Singh, 13 B. L. R., 
124.) 

Regulation V of 1812, section 4, after reciting section 5 of Regulation XLIV 
of 1793, provided that a purchaser shall not annul existing leases within the 
year in which the sale may have tsiken place on the ground that such leases were 
evidently collusive, without a summary suit under Regulation VII of 1799; 
and section 9 provided that a tenant shall nt)t be bound to pay an enhanced i-ate 
to a purchaser at a revenue sale without a written engagement or notice, although 
liable to enhancement. The rates to which the tenaid-s may be enhanced are the 
pergnunah rates ; or if none, the rat&s payable for land of a similar description in 
* the places adjacent; or if«the leases of a whole vilhigo or' local divisidn are liable 
to be cancelled, the new rate shall not bo higher.Ahan the highest rate paid daring 
the three previous yejfrs (sections ,7 and '8). In an important case before the 
Judicial Committee of the Privy (council, the plaintiff sued for an enhanced rent. 
He claimed und^r a juivate purchase'from a person who bought from-an auction- 
purchaser at a sale in 1823 for aiTears of revenue. The defendant, a talukdar, 
claimed to ho exefhpt from enhancement on the ground that she and her prede¬ 
cessors in title Imd held at a fixed rent from a time previous to the decennial 
settlement. It was held (assuming section 5 of Regulation XLIV of 1793 not to 
be virtually repealed, as to whjeh their Lordships expressed consideraable doubt) 
that the purchaser at the auction sale had only an option under Regulatiou 
XLIV of 1793 to enhance the rent, and could not disturb the possession of the 
tenant, and tliat eonsequeutly the plaintiff and his predecessors, by continuing 
from the commencement of the tenure, during a period of more than sixty years, 
to receive the same rent, had waived their right to enhance, the option being one 
which ought to be exeicised at the beginning of the auction purchase—(Rani Snr¬ 
nomoyi V, Maharajah Suteesh Chunder, 10 M6o. I. A. 123. See'also Jngnl 
Kishore v. Khajoh Ashan Ullah, 4 W. R., Act X, 6; Rajah Satya Snrun 
V. Mohesh Chunder, 2 B. L. R., P. C., 23; 12 Moo A. I,, 203; 11 W. R, 
Pv C-> 23; Khajeh Ashan Ullah v, Obhoy Chunder, 13 Moo. 1. A., 317; 
13 W. R., P. C., 24.)* They remarked that the right to enhance is in terms 
only given to the auction-purchaser himself, and not to his assignees—(Rani Sur- 
nomoyi v. Maharajah Suteesh Chunder, 10 Moo. I. A., 123 at p. 148; 1„ 
■Morley’s Dig. 408, pi. 38.) They further observe that the foundation of the pro¬ 
visions of the Regulation for fanceiling nnder-tennres is that it is assumed that 
the default of the zemindar m^y have been occasioned by improvident grants at 
inadequate rents; that this was in breach of the condition on which the fund was 
or^nally created by the Sovereign, and the purchaser therefore is set free from 
obligation of these grants, with certain specified exceptions, and with certain 

tenancies to be created. These previsions 
however, be stnctly construed. The Regulation did not anthoriae a 
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wanton and unjtiat disturbance of vested interests where the grants made were 
at proper rents. Consequently no ab*&olato cancellation was intended; the power 
given assuming tbo talukdars and raiyats to remain*jn all respects as bofoi’C, ex¬ 
cept that they became liable to an increase-of rent up to th# pergnnnah rates. 
The result is that the power given to the auctlbn-purchaser has virtually no 
operation where the rent already paid is at the perguunah rate—(Kanee Surno- 
moyi V. Maharajah Siiteesh Chuiuler, 10 Moo. *T. A., 123 at p. 142 and 147; 
Rajah Satyasuran v. Mohesh Chunder, 2 B. L. R., P. 0., 23 at p. j 1 ; Kurunaker 
Mahati v. Niladhro Chowdiy, 5 B. L. li., G52.) 

Act XII of 1841 and Act I of 1845 and Act XT of 1860 made further pro¬ 
visions upon this subject. By section 27 of Act XII of 1841, a purchaser of an 
esthte sold nuder the Act for arrears of i-evonuo duo in respect thereof in the 
permanently settled districts of Bengal, Behar, Orissa, and Benares (Benares is 
omitted in section 37 of Act XI of 1859), shall acjquiro the estp-te free from all 
encumbrances which may have been imposed upon it after the time of settlement; 
and shall be entitled, after notice given under section 10 of Regulation V of 1812, 
to enhance at discretion (anything in the existing Regulations notwithstanding) 
the rents of all nndor-tenures in the said estates and to eject all tenants thereof 
with certain exceptions. Act I of 1845, section 26, is the same in terms; but 
Act XI of 1859, section 37, enacts that the purchaser shall be entitled to avoid 
and annul all under-tenures,and forthwith to eject all tenauts, omitting the pro¬ 
vision for notice. These provisions have been held to get rid of a title created 
by adverse’J;)OsscBsion~(Tliakoorda8 v. Nubeon Kisli^u, 15W. R., 562). But 
an auction-purchaser, it has beenJield, cannot enhance char lauds accreted and 
assessed since idie decennial settlemenlf, excepj/ under section 51 of Regulation 
VIII of 1793, and clnase,2 of this.section and of section 26 of Act VII of 1845. 
Such a tenure must be treated Jis if it dated from before the^ecenuial settle¬ 


ment—(Kishen Kiukur V. ifrown, S, D. A. (l$o8) 1512.) 

Interests not liable to The following interests are not liaWo to bo cancelled, 
be oanoelled ^re known as exceptions to the general rule. 

(1). Tenures which were bold os istetnrari or mokurari at a fixed rent more 
than twelve years before (from the time of Act XI of 1859 section 37) the 
Permanent Settlement—Act XII of 1841, section 27, clause 1; Act I of 1845,. 
eection 26, clause I; Act XI of 1859, section 37; and Act VII of 1868 B. C. 


(2). Tenures existing at the time of the decennial settlement, but not proved 
to be liable to increase of assessment upon grounds stated in section 51, Regulation 
Vlll of 1793—Act XI of 1841, section 27, clause 2, and Act I of 1845, section 26, 
cause 2. The corresponding clause 2 of section 27 of Act XI of 1859, and section 
12 of Act i?“ll of 1868 B. (1., ortit all x*oference to Regulation VJII of 1793, and 


except tenures existing at the time of the Pennanont Settlement which have not 
been held at a fixed rent. They run as follows: “ Tenures existing at the time 
of the settlement which have not been»held at a fixed rent, provided always that 
the rents of tenures shall be liable to enhancement'under aay law for time being 
in force for the enhancement of such tenures.” Under the older Acts the anction- 


purchaser was to prove liability to enhancement, but under Act XI of 1859 and 
Act VII of 1865 B. C., the tenant is to prove that he hold at a fixed rent fx'om 
the time of the Permahent Settlement. The twenty years’ presumption (section 
bO post), however, renders this easy. , • 

(3). liands hold by hhudkasht or hadtmi raiyats having rights of occupancy 
at fixed rents or at rents assessable according to fixed inilos under the Regulatiotis 
and Acts in force—Act XII of 1841, section 27, douse 3, and Act I of 1845, 
section 26, clause 3. This exception is omitted in Act XI of 1859. Mr. Field 
says that they are replaced by the exemption ^von to occupancy raiyats from 
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ouster, though not from ©nliancemcnt—Field’s Regulations (p. 94). Mr. Phillips 
says that “ iii place of this talukdari or other similar tenures are excepted by Act 
XI of 1859, such tenures being created since the time of the settlemeat, and 
held iihmediatelj of the proprietors of the estates^ as well as farmsifor terms of 
years so hold, whon such tenures and farms have been duly I’egistered under the 
Act.” Act VII of 1808 (B. C.) omits this pi'ovisiou altogether. 

(4). Liinds held under Imtdjidc leases at fair rents, temporary or perpetual, 
for the erection of <hvelling-houses, or manufactories, or for mines, gardens, 
tanks, canals, places of woVship, burying grounds, clearing of jungle, or the like 
beneficial puiposes, such lauds continuing to bo used for such purposes—Act XJI 
of 1841, section 27, clause 4, and Act 1 of 1845, section 26, clause 4. By Act X of 
1859, section 37, clause 4, this provision is modified and inclndes leases (* or 
tenures,’ Act Vlll of 1868 B. C.) of laud whereon dwelling-houses, manufac- 
toi'ics, or other permanent buihlings have been created, or whereon (‘ permanent,’ 
Act VII of 1868 B. ('.)gardeuB, or plantations, tanks, wells (omitted in Act Vll 
of 1868, section 12) canals, ])lacesof worship, or burning or burying grounds havo 
been made, or mines, (omitted in Act VJi of 1858 B. C.) havo been sunk. And 
it is further providevl that such a purchaser of an estate or tenure shall be enti¬ 
tled to proceed in the manner prescribed by the law, for the enhancennuit of tho 
rent of any land in tliis clause, if he can prove the same to be held at what was 
originally an unfair rent, and if tlic same shall not Inw^e beon held at a fixed mit 
equal to the rent of good araljlc land for a term exceeding twelve years (but not 
otherwise-Act Vll of 181)8 B. 0.). • ' _ • 

(6). Parras granted in good faith at fair fronts and for specified arrears by a 
former proprietor foF terms not ,excoedTug twenty years, under written leases 
registered within a mouth from their date. Provi(!|cd that written notice be 
given to the Cbllectdv, who shall Do at liberty to object if tho revoHuo is likely 
to bo afflicted. The piuchaser set aside such farms by a suit if not granted 
in good faitli, and at fair rents—Act XII of 1841, section 37, clause 5, and Act I 
of 1845, section 26, clause 5. This provision is repealed by Act XI of 1859, and 
has no place in Act Vll of 1868 B. C. Mr. Field says that the 3rd clause of 
section 37 of Act XI of 1859 somewhat supplied its place, e. g., “ talukdari and 
other similar tenures, &c” 

(6) . Pnrcliaser is not entitled to eject any raiyat having rights of occupaney 
at a fixed rent, or at a rent asse.ssublo according to fixed niles under the laws in 
force, or to enhance the rents of such raiyats otl^orwiso than in the manner 
prescribed by such laws or otherwise than the former proprietor, irrespeotive of 
all engagements made since the sctiloraent, may have been entitled to—Act XI 
of 1859, section 37, and Act Vll of 1868, section 14. This had no place under 
the older Acts, unless it came under clause 3, 

(7) . Tenures created or recognised by the settlement proceedings of any 
current temporary settlement, as the tenure bearing a rent which is fixed for the 
period of such settlomeut—Adt Vll of 1868 B. C. 


. 7 . (1) Where the rent of a tenure-holder is liable to eu-, 

' Xiiioitfi of enhanoement haneement, it may, subject to any contract 
of re^of fc^auroa. Jjetwe^n the parties, he enhanced up to the limit 

of the customary rate payable by persons holding similar tenures 
in the vicinity. 


the syw* of & tenure-holder is liable to enhancement.—See notes 
er section 6. An old decision of a Itegistrar’s Court between the ancestors of 
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the parties, by which the defendant’s jincestor recovered*possession of the tenure 
described as a taluk and'er section 5, Begulatiov Ylll of 1793, was hold^ 
insulficient to prove the payment of uniform rent for mo^e than 12 yeai’s 
prior to th* decennial sottltoment. The, plaintijjf was held not entitled to any 
rent at the enhanced rate until his demand was effectively made in Court; 
but as ho had not succeeded in makinf? good lii§ claim to tho rates demanded, 
ho conld only recover the rate of rent fixed by the Court from tl j date of the 
decree—1 Hay, 459. A suit for enhancement is not maintainable against 
tho descendant of the grantee of a liereditary. conditional jagbeer. Tho 
zemindar must first sue to resume, on the ground tliat the jagheer has been 
determined by breach of tho condition through neglect of tho service— 
Mafsliall, 518. Act X of 1859 exempts from enhancement tenants who have 
held at a fixed rent fiom tlio time of tlae Perpetual Settlement whether xxnder 
isfemrari or mokurari poltas or not. Even under the sale*law, a suit for 
enhancement cannot bo maintained if tho defexidants prove that their taluk 
was fixed and paid rent at a uniform rato mox’e than 12 years before tho 
Perpetual SoUleincut—1 R, J. P. J., 216; Sevestre, 766. In a suit under the 
old law for the enhancement of rent as a taluk, it was held that, although 
tho defendant set ujj a defence under section 49, Regulation VllI of 1793, ^ 
the Court should have fiatned a further issue, whether failing that issue, he 
was entitled to the benefit* of soctioxx 51—(Sev., 176; Bamasundari v. Radbi- 
ka Chowdraiu 13 W. R. P. C. 11.) A tenure which existed upon its 
px'oscnt jatifa in 1783,‘and has since paid the same'amount of rent without 
challenge, may be pi'esumcd to "have existed previously so as to be protected 
from enhancoment—(Roiuesh Chunder v. Qooroodas, ^p. W. R., 204.) A 
laklieraj shown to have been held prior to 1790 cannot be assessed until in a 
resumption -suit, the jilaintifl: succeeds in getting a declaratioxi entitling him to 
resume the lakheraj— 2h. Moostagirs are prelected from 0 n!jjancemerit not as 
raiyats but as iuterraediato tenants, under section 15 and 16, Act X of 1859— 
(Baboo Dhunput x>. Baboo Gooman Sp. W. R. (Act X) 61; 2. R. J. P, J., 
267). When, a tenure was, or has become, hereditary and transfexu-ble, and 
the rent has not been changed from the time the Perpetual Settlement, 
the tenant, being intermediate between pi*opi*ictoi’s and raiyats, is protected 
fiwm enhancement by section. 16, Act X of 1859—(Baboo Ilhunput Sing e. 
Gooman Sing, 9 W. R. P. C. 3.) Juugleboori tenures, howlas are liable 
to enhancoment—(ifc.; Bhuvut Chunder e. Goura Mani, 11 W. R. 31.) The 
fact that a ninkuraindar has for any reason agreed to pay an enhanced 
roni to on^ shareholder does^ not entitle another shareholder to demand 
tho enhanced rent, except according to section 13—(Salgram Opadhya «. 
Jdaharaja^ Mohoswar Bux. Sp. W. R,, Act X, 94.) A taluk with a 
: fluctuating rent is not protected from enhancement under section 57, 
Regulation VIII of 1793—(1 W. R. 339; sqp Madhxjib Chunder o. •Rh- 
idhika Chondrain, 6 W. R. (Act X) 42.) A neem ousat talukdar cannot 
Jenhanee a howladar’s rent, where the howlndar holds under a potta granted to 
|hi^ by Government with a fixed rate—(2 W. R., 7.)^ A howladar who is in 
I reality a cultivating raiyat is not protected against enhancement—(3 W. R*. 
^(Act X) 11; 4 R. J, P, J,, 392.) A potta givmg land for building purposes 
|and reciting that there should bo no abatement*of rent*or increase of jnmma 
|was held to grant the land at tlie rate then fixed for ever, oven though no such 
|woTds as istemmrii Ac., were used—(Benodo Behari v. Mr. 0. B. Massayk 
|15 W. R., 493). A sxirbarakari tenure is a permanent transferable tenure liable 
Ito enhanoeraent^(Sudanuuda v. Kurottum 16 W. R., 288; Kasheonath v, Lukho- 
pmoai 19 W. R., 99). 
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May be enhanced:—There is mu<?h conflict of decisions on the question 
■whether co-sharors are entitled to sue for enhancement of rent. See section 
188 and notes ^post. The earlier decisions seem to be that one of several 
' 3oin,t proprietors of an estate can maintain a suit for 

Axe co'Sharexs entitled enhancement of his share of the rent without a butwara 
Sroatf” —(Troylochotaran r. 'Mathura Mohun Sp. W. R. (Act 

X) 41; 2 il, J. P, J. 202 ; Ham Lochun v. Aotambur, 
Sp.W. R., (AotX) 111). So the proprietor of a fractional share of an undivided 
estate has a right to sue for a kabuliyat for such share, if he can prove that the 
defendants have horc-to-fore' recognized him as the proprietor of a particular 
share and paid him separately a certain j)roportion of the rent—(Romanath v. 
Chand Huxi 14 W. R., 432; 0 B. L. R., 356, S. C. So also Gunganarain v. Sharoda 
Mohan, 12 W. R., 30; 3 13. L. R. A. 0. 230; Rakhal Chunder v. Mahtab 
Khan 25 W. R., 221: sind Doorga Prosad v. Joynarain, 1 . L. R., 2 Cal., 
474 (overruled). See I. L. R., 3 Bom., 23.) Per contra in Sai-at Sundari 
V. Watsou, 2 B. L. R., A. 0., 159, 11 W. R. 25, it was decided that 
neither Act X of 1859 nor any decision of the High Court gives authority 
to a party who is entitled to a fractional share of an undivided estate, 
though ho may be receiving a definite portion of the rent from the tenant 
or raiyat, to maintain a suit for kabuliyat in respect of such undivided share. 
The Rent Law contemplates only the giving of qxottas of entire holdings and 
kabnliyats of entire rents. (So also in Udayft Churn v. Kali Tam, 2 B. 
L. R. Ap., 52; 11 W. “B., 393) ; and a single' co-sharer caimot sue for his 
share of rent, much loss for enhanced rent—(Bhyrub v. Gogaram, 17 W. R., 408 ; 
Haradhan v. Bara jSfewaz, t6. 4i4; Raj Chunder r. Rnjamm, • 22 W. R., 385. 


See also Indu^: Ohundiu v. Biiidalau BeUara, 15 W. R,, P. B., 21; 8 B. L.^R. 
251.) 

The point n\ay now be considered as settled by the Pull Bench decision in 
im. i *4 A ^be case of Guuee Mahomed v. Moran, and Durga Prosad 
epo n see e . j^fytee v. Joinarain Hazi'ah, I. L. R., 4 Cal., 90, P. B. In 

this case, the learned Chief Justice (Garth, C.J.) observes: “It has been con¬ 
stantly held in this Court, hnd must be considered now as well-established law, 
that each co-sharer may bring a separate suit against the tenant for his share of 


the rent (when ho is in the habit of collecting i*ont from him sepamtely). But 
in the absence of such an arrangement it is equally clear that no such suit can 
be maintained. (See Ganganai’ain Das v. Saroda Mohan Roy Ohowdry, 3 B. L. 


R., A. C., 230} 12 W. R., 30 ; Sroe Misscr v. Crowdy, 15 W. R., 243 ; Deno 
Bundhoo Kundoo Chowdry v. Deno Nath Mxj.kei’ji, 19 W. B., 16% and Musst. 
Lalau V. Hemraj Singh, 20 W. R., 76). But a suit for a kabuliyat under such 
circumstances by one co-sharer against the tenant is a very different thing from 
a suit for arrears of rent. The separate suit for arrears, as I have already said, 
fS' perfectly consistent with^ the continued existence of the original lease of the 
.tenure. A kabuliyat, by which an entirely new and separate tenancy is created, 
is obviously inconsistent with it. A suit for arrears deals only with the past. 
,-A suit for kabuliyat biiids the tenant in the future. In fact it is binding upon 
"botb parties, because the co-sharor who obtains a kabuliyat is bound, at the re¬ 
quest of the tenant, to give hiin a potta upon tho same terms, and the grant and 
^(ieptance of a binding lease- of the separate share cannot exist oontemporane- 
^busly wi.th the original lease of the entire jote. This is quite in accord with the 
view of Normau, acting C. J., and Dwarkanath Hitter, J., in the Pull Bench 
^jASeiOf Indur (Jhttuder Dugar r. Briiidabnn Bohara, 15 W. B., 21, in which 

P I (Justice Mitter points out- tho distinction between a mere separate payment 
rout to a co-sharer and a claim for a kabuliyat as to tho separate share. The 
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only oathority to the contrary appears to be the deciision of Bayley and 
Paul, J.J., in the case of Romanath v. Chand^ Hnri, 6 B. L. R.,.y356; 
14 W. R. 432, but it is not clear from that case, whether the tenure had ever 
been held ati an entire rent; and at any rate the distinction between a separate^ 
payment of rent by arrangement' and a binding lease of a separate share, does 
not seem to have been considered. Of course if the original lease of the entire 
tenure is cancelled, or put an end to by the consent of all the parties, the 
co-sharers and the tenant are at liberty to enter into any fresh coutmets which 
the law allows ; but no Coni‘t of Justice ought to presume such a cancellation 
or determination of the lease from tho mere fact of* a separate payment of rent 
to one or more of the co-sharers. The right of one co-sliarer to enhance the 
rent'of his share separately must be governed by tho same principles as his 
right to a kabuliyat. The Rent Law in oiir opinion does not contemplate the 
enhancement of a part of an entire rent; and the enhancemMjt of rent of a 
separate share is inconsistent with tho continuance of tlie lease of tho entire 
tenure.” One co-shai‘er cannot (oven if ho make his co-sharers parties to his 
suit) sue for the enhancement of his share of the rent. Such an enhancement 
being inconsistent with the continuance of the lease of the oiitii*© tenure— 
(Bharut Chunder v. Kally Das, I. L. R., 5 Cal., 574). The Pull Bench rul¬ 
ing was held not applicable where the butwara proceedings did effect such a 
complete change in tho nature of the original tenure as to create three new 
tenancies in tho place of tho old one—(Sarut Sundari v. Anmmd Mohan 
I. L. R., 5* Cal., 273.) One co-sharcr is not competent to issue a proper 
notice of enhancement without iho consent of othor oo-sharers previously 
obtained, though, tho rent has been paid lo each,co-sharer scf»arately. IJnder the 
F.*B. ruling, he must fii’st establish liis right to a separate contract to recover 
his rent separately on his individual share—CEashee Kishore Roy*t?.Alip MundlCi 
i. L. R. C Cal., 149.) 


Subject, to any contract between the parties.—Where in a suit for 
enhanced rent after notice, it appeared that a howladaree. amuhiama had been 
gi-anted at defendant’s request, without any rent •for tho first year, at varying 
rates less tlian a certain rate up to 1264, and at that certain rate afterwards it 
|;was held that the rent was not liablo to ouhancomont beyond that cei’tain 
Irate-—(Shooiu Sundari v, Golam Ali, 19 W. R., P. C., 141; 2 P. C. R., 794, 
^ee also 1. L. R., 3 Bom., 154). 

In a lease of a jungleboori howla tenure which provided that the lands 
overed by it should bo held rent-free for five year’s, and that after a low rate 
|had been paid for one year, tho ^ora dustoor should be paid, their intention was 
Construed to bo that, inasmuch as the raiyat was blunging those lands into culti- 
ition for tho first time, he should for a certain period either pay no rent or 
something less than customary rates, but the landlord did by this bind 
lever to enhance the rate under ceriain circumsfances—(Bhurut Chunder v. 
lour Mani, 11 W. R., 81. compare Kaseemuddi v. Nuddi Ali, 11 W. R., 164). 


Up to the limit of customary rate.— This sub-section gives dis- 
retion to the Court.’ Tho maximum is onlyl provided, and it does not 
fc _ follow that the Court shaH in every case force up the rent 

on or the qJ tenure to the customary rate. Something less than 
the customary rate may possibly be given. This view, 
owever, is rendered doubtful by sub-section 2, which provides that the Court 
determine a fair and equitable rate only inhere no customary rate exists, 
^he question then arises where a oustomary rate does exist, cannot the Court 
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award a rate whicli it thinks fair an(| equitable? Or fallowing the great 
EenV Case, should it be ^ supposed that, where a customarj rate exists, that 
is the fair and equitable' rate. (See the Great Bent Case, B. L. B. Supp. 
. Vol 202.) ^ , 

Oustomaiy rate is the relic of tho old pergunnah rate. We find the first 
. mention of it in section 60, clause 2 of Regulation VIII of 

usomaryrae. 1703,* where the raiyat’s potta is liable to be 

cancelled on proof that tJie rents paid by them within the last three years have 
been reduced below the ra*te of the nir&hundi of the pergunnah. So an aaotiop 
purchaser under section 5,*Regalation XLIV*of 1793, quoted under section 6 of 
this Act, is at liberty to collect from dependent talukdaj-a, and from raiyata or 
cultivators of the lands lot in farm, &c., whatever the former proprietor would 
have been entitled to demand “according to the established usages atid rates of the 
pergunnah or district in which such lands may be situated.” Mr. Colebrooke iu a 
Minute (1st May 1812) remax’kod: “ In cases where pottaa* are set aside or 
cancelled under the rules above quoted, as well as in other similar instances, it is 
provided that the rent or revenue to be demanded shall be determined by tbe 
rates and usages of the pergunnah or district, and tho raiyat is entitled to require 
a renewal of his potta upon those tenns. This would be very unexceptionable 
if, as is bere supposed by tho Regulations, the proportion of tho annual produce 
in money or kind, constituting the revenue demandable as the duo of Govern¬ 
ment, could bo with certainty determined, and if tho rents which the landlord 
may properly ask, acemding to tho established rates and' usages of tlfe pergunnah, 
were accurately ascertainable. For tho interests of the cultivator and tenant 
would be suiBcientl^ protected jand secured if the established rules and rates of 
the pergunna^ according to which he is pronounced entitled to demand the 
renewal of the lease, and according to which the Courts of Justice-are required 
to decide disputes arising between landlord and tenant, were either known or 
ascertainable, tfnt there is reason to presume that the pergunnah rates are be¬ 
come very uncertain. In several cases of magnihido which wore porsoveringly 
contested by tho parties, it appeared from proceedings which came before the 
Sadar Dewani Adalat while i sat in that Court, that in a district or pTOvinco in. 
which dependant talukdars are particularly numerous, no rule of adjustment 
Could be discovered after tho most patient enquiry conducted by a very intelligent 
public officer. From the proceedings htdd in numerous other cases in the Courts 
of Justice, the same conclusion may be drawn respecting the relative situation 
of the raiyat and zemindar in most districts. In some, indeed, a rule of adjust¬ 
ment may still be found in full force and actual operation. The Regulations of 
Benares have maintained the table of rates of 1187 Fasli, and the K^nungo office 
yet exists in that province for its preservation. In tbe vicinity of Calcutta the 
raiyats have been, I understand, supported by the decisions of Adalats (Courts) 
»jlbeir pretensions to hold their lands upon tbe rents payable by them, or by the 
pemons whose representatives they are according to the last general measurement 
which was undertaken with tbe authority of Government before the Permanent 
Bettleroent, and of which the record is understood to be preserved in the office 
of the Collector of the 24-Pergunnahs. Other instances may exist, but they axe 
few, and the position, as a‘•general one, is unquestionably true that there is 
actually no sufficient evidence of the rates and nsages of pergunnabs whioh can 
be now appealed to for the decision of questions between landholders and 
ib?|ats.” He therefore proposed »that provision shall be made by Regulation 
where tbe pergunnah rates ^ not ascertainable, which should regulate 
raiyats, jir of other persons entitled to a renewal of their 
Ithis Will silently subsidtato a new and definite rule in place of attcient 
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but uncertain usages. The following are the rales which I should propose with 
these views:—(1) In anj instance ifhere a khudkasht raiyat, or other ocpnpant 
or tenant may be entitled, under the existing Begulations to receive a renewed 
potta, in coi)peqaenoe of the cancelling of iovmQvpottas by reason of a public sale 
for the recovery of the arrears of revenhe, or 4n consequence of any other 
circumstance rendering requisite the renewal of pottas according to the rates of 
the pergunnah, as well as in every case in which the landholder, farmer, or other 
person in charge of the collections authorized to collect according U the rates of 
the pergunnah in place of subsisting engagement; if in any such case or instance, 
it shall not appear that established rates are known*in the pergunnah or other 
local division, within which the land is situated, or if those rates shall not be 
ascertainable owing to long disuse or insufficient evidence of them ; then, and in 
every such instance, the renewed potta shall be granted and the collection made 
in the case of an individual laiyat or tenant, at such rate or rate% as are paid or 
payable for other land of similar description, and as near as may bo of the same 
quality in the vicinity; but in the case of cancelling generally the pottas of the 
raiyats and tenants of the whole estate, or of an entire tnouzahf or other local 
division of the country, the new pottas shall be granted, and collections made at 
rates not exceeding the highest rate paid for the same lands in any one year 
within the period of three years last past, antecedently to the date of cancelling 
the pottas. (2) In the ca^e of a dependant talukdar, if the rent of the laud Im 
computed according to the rates payable by miyats or cultivators for land of 
similar quality and description, a deduction shall be allowed frem t he gross rent, 
in the adjustment of the jumnn^ of such dependant taluk at the rate of ten per 
cent, of the tala](dar*s profit or income, V>vor and above a reasonable allowance 
foft charges of collection, according to the extent of tlie taluk.” These recom¬ 
mendations .were adopted and incorporated in Ilegulation V “Sf 1812. The 
preamble of this enactment *recited that it had been deemed advisable to revise 
the rules established regarding the grant of pottas by proprietor of land paying 
revenue to Government, to their tenants, and also the rales at which persons 
purchasing land at the public sales were entitled to collect their rents, and that 
there were grounds to believe that considerable ahuses and oppression had been 
Dommitted by zemindars, talnkdars, and farmers of land in the exorcise of powers 
fepted in them with respect to the distress and sale of tho property of their 
lenauts for tho recovery of arrears of revenue. The Begulation then declared 
|roprietors of land competent to grant leases for any period which they might 
$em moat convenient to themselves and tenants, and most conducive to the 
upifovement of their estates,. They were also declared competent to grant 
Mes to th^’ dependant talukdars, under-farmers and raiyats, and to receive 
prresponding engagements for the payment of rent according to such form as 
he contracting paities might deem most convenient and moat condnoive to their 
espeotive interests, provided, however, that this should not he construed to s^n. 
|on or legalise the imposition of ai'bitrary or indoftnito cesses. All such stipu- 
^tious were to be null and void, but the Courts wore, notwithstanding, to main- 
jrin and give effect to the definite clauses of the engagements contracted between 
|e parties, or in other words, to enforce payment of stuns specifically agreed 
|»tween them. Persons attaching land on the p^rt of Government, and pur- 
asers at the pnblio sales, were forbidden to annul existing leases within the 
kr, on the ground that they were collusive, without obtaining a decision to this 
set in a Court of Justice. The Begulation then referred to the provisions of 
> pre-existing law, under which purchasers at revenue sales were entitled to 
Bleot, during the year in which the sale took place, whatever the former pro- 
^eior would have been entitled to receive “ according to the established usages 
10 • 
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and ral^B of the porguunah or (listriot in which such lands may situated,’* 
and recited that there was reason to belieiie that, the pemannah rates had in 
irift Tiy cases become uncertifin. It accordingly provided that, when any known 
established porgnunah rates existed, they should determine the amount of rent 
' to be received by purchasers at public sales, and persons attaching lands on the 
part of Government, whore no snch established pergunnah rates were known, 
pottas were to be granted, and the collections made according to the rate payable 
for land of a similar description in the places adjacent. If the leases and pottas 
of tenants of an estate generally which consisted of an entire village or other 
local division, were liable to b§ cancelled, now pottas were to be granted, and 
collections made at lates not exceeding the highest rate paid for the samo^ land 
in any one year within the period of three years next preceding the period at 
which the-leases wore cancelled. In the case of dependant talnkdars, if the rent 
were computed according to the rates payable by raiyats or cultivators, a deduc¬ 
tion was to be allowed from tho gross rent at the rate of ten per cent, for taluk- 
dar’s profit, over and above a reasonable allowance for collection charges. 

The right of an auction-purchaser under Regulation XLIV of 1793, s, 5, is 
limited to mising ihe rent of a taluk created by the defaulter to wliat is demand- 
able from it according to the pergunnah rates prevailing, either at tho time when 
the taluk is created, or at the time when the auctiou-purchaso takes place; and 
he cannot demand any higher rent oven if, at any subsequent time, such higher 
rent be in accordance with the prevailing current I’ate—•(Moliini Mohan v, 
lohaMoye, I. L. R., 4 Qal., 612.) In every part of India the Government or 
its alienee is debarred, if not by law (as in Roogal) yet by custom of the countiy, 
from enhancing tho assessment of permanent tenants beyond ,a certain limit. 
What that limit is must be determined by the circumstances of each case. a 
suit by an eacflWdar, holding under a»grant from Scindia made in 1793, against 
his permanent tenant for an eqjianccd rent, tho Court, in the absence of law or 
contract to the cflntrary, affirmed the plaintiff’s right to enhance tho assessment 
to the extent to which, according to the old custom of the country, Scindia would 
have l^een entitled to enhance it, and upon a virtual admission of the defendant, 
allowed enhancement to the,extont of oue-halE tho produce—(I. L. B., 3 Bom., 
S48.) 

Payable by persons holding similar tenures Under clause (7) of 
section 3 of tho Act, the wowl “ tenure ” inclndos an nndcr-tenuro. Can then 
the rent of a tenure-holder be forced up to that of an undor-tennre-holder ? 
The woi'd ‘ similar ’ has saved that risk. ‘ Similar ’ should therefore mean not 
only similar in quality, but similar in degree 04 * class. It would melude simi¬ 
larity of land, because tenures not having .similar lauds can hardly be described 
as similar to each other. Tlio word is used in its widest sense. The rates j)ay- 
able by talukdars and those payable by cultivating raiyats are different, and the 
fowner cannot be pnhanced, so as to be‘ equal to tho latter. The talnkdar is en¬ 
titled to some,rea.sonable profit—(Haro Suudari v. Auand Mohan, 7 W, Bi,, 
459; Mohim Chnxider v. (lurudns, 7 W, B,, 285; Mnnoekumika v. Anund Moyee, 

, 10 W. R. 245; Uyarqm v. Bhohindur, 1 Sol. Rep., 139; Gopee Mohan v. Badbu 
'■ l^bhan^ 2 Sel, Ilep,, iV; Jadub Chunder v. Johori Lnshkur, W. B., (1864), Act 
74 ; Mohim Chunder v. G(foroo Dass, 7 W. R , 285 ; Shoora Snndari e. Gopal 
Tjiai, 19 W. R., 143; Tlabu Dhunaput v. Goomun, 11 Moo. 1. A., 433 at p. 468; 9 
P. C., 3; Khajeh AsanuUah u. Obhoy Chnniler, 13 Moo. I. A*, 317 at 
.^.|^4.) Similarly it has been held that a howladar cannot enhance hie nim- 
’ f^'s^dnT to the same extent as his own rent has been enhanced, but only up 
- land—(Mirtenjni v. Manik Chunder, 7 Sel. Bep., 
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7 . (2) Where no such customary rate (txists, it may subject 
as aforesaid, be enhanced up to such limit as the Court thinks 
fair and eouitable. • 

See notes under scotion 7 (1), ‘similar tenures.’ An enamcFar’s power to 
enhance the rent of a meerasie tenant is limited. ’Ho cannot demand more rent 
than what is fair and equitable according to the custom of the cou*.cry—(I. L. R., 
3 Bom., 141,) In a suit for enhancement of the rent* paid by shikmi talukdars, 
the plaintiff is bound to afford data (e. g., tho rato*paid by intermediate‘tenants 
of the same class) upon which tho Court can come to a satisfactory conclnsion 
as to what would bo a fair and ecjuitable rate to be paid by defendant; plaintiff 
being competent under section 10, Act VI of 18G2, to measure the taluk and 
ascertain the assets—(Debi Dass v. Oohind Mohan, 10 W. R., 2,13). When the 
under-tenants paid 1 rupee 4 annas to the howladar, he paid 14 annas to the 
landlord : when tliey paid him 1 rupee 8 annas, it was only fair that he should 
pay 1 rupee to the landlord—(Bharat Chundcr v. (lour Mani, 11 W. 11., 31). 
As to what is to bo considered fair and eqxiitablo rate, this sub-seetion should he 
read subject to sub-sections 3 and 4. 

(3) In determinyig what is fair and equitable, the Court 

shall not leave to the tenure-holder as profit less than ten per 
centum of tho balance* which remains aftef deducting from the 
gross rents p^iyahle to him the oKpenses of collecting them, and 
shall have Regard to— • * 

(а) the circurastauces under '#hicli the tenuro*was created, 
for instance, whether the laifd comprised in the tenure, 
or a great portion of it, was Jirst brought under culti¬ 
vation by the agency or at the expense of the tenure- 
holder or his predecessors in iirtercst, whether any fine 
or premium was paid on the creation of the tenure, and 
whether the tenure was originally created at a specially 
low rent for the purpose of reclamation; and 

(б) the improvements, if any, made by the tenure-holder or 

Ws predecessors in interest. 

(4) If the tenure-holder himself occupies any portion of 
le land included in the area of his tenure, or has made a gi’ant 

any portion of the land eithet rent-freg or at a beneficial ra»t, 
i fair and equitable rent shall be calculated for tliat portion and 
^eluded in the gross rents aforesaid. 

m 

Profit not less than ten per centum. —The iRent Commissione'rs observe 
: there are iu the existing law no express provisions fcr the enhancement,of 
I rente of tenures, and that the want of a definite enactment on tho point has 
ren rtee ^ much expensive litigation. The sections'of the Bill relating to this 

are l»sed on those drafted by the Commissioners, and the grounds oh 
uch they rest ijriU be best seen froiA the following extract from the Coramis- ' 
^er 6 rep(n*t* 
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“ We have,” they say, “ provi<fed for the enhanoement of the rent of tenuree 

•PheBontOommiBBion. under-tenures, fcy enacting that, in any case in which 

such rent is liable to enliaucement,—^there are oases in 
^faich it is not liable,—it may be enhanced up to the limit of the onstomary 
rate payable by persons holding similar tenures or under-tenures in the vicinity, 
3r, where no such customaiy rate exists, up to such limit as to the Court shall 
y)pear fair and equitable, but Isio that the protit of the tenure-holder or under- 
iennre-holder shall not (in the absence of ceitain special circumstances, to be 
noticed hereafter) exceed thirty per centum of the balance which remains after 
deducting, from the -gross rents payable to him, the expenses of collecting such 
rents. It may be obsex’ved that, according to the rule contained in section 8 of 
Regulation V of 1812, ten per cent, of the balance just mentioned was allowed 
to the tenure-holder. This section was repealed by Act X of 1859, but, by some 
)versight, no provision was substituted by this Act though the principle, as being 
iair and equitable in itself, and usual by reason of the provisions of the regula- 
iiton, was on several occasions, acted upon by the Courts after that Act was 
passed. It appears to a majority of ns, after careful consideration, that the limit 
)f ten per cent, is too low, and we have accordingly allowed a higher limit, 
aamely, that of a maximum not exceeding thirty per cent, in ordinary cases. 
We have provided for the special and well-known case of jtingleboori holdings 
by enacting that, when more tliau one hundred bighSiP of land have been demised 
for reclamation purposes, more than half being at the time unreclaimed, and the 
whole having been subsequently reclaimed, the rent of the tonanlf may not be 
enhanced so as to leave him a profit of leas than twenty per cent, of the net 
balance ’ above-mentioned, and tfip Coxuft may allow him such profit in excess of 
twenty per cent, as to it appears fair and equitable. In order to f>rovent these 
uew provisionsTlom working hardship by any sudden and great change, we have 
annexed the following check: (a) jthe enhanced rent shall not in any case be 
more than double*the previous rent j (b) the Court may direct that the enhance¬ 
ment shall take effect gradually, or, in other words, that the rent shall increase 
yearly during any number of years not exceeding five, until the limit of the 
enhanoemout allowed has been reached; and (c) that rent once enhanced shall 
not be altered for ten years unless on account of alluvion or diluvion.” 

“ The only further points calling for notice in connection with these seotioija 
BillKo I. been provided that the tenure-holder’s 

profits shall never be less than ten per cent, of the net 
balance, that the provision regarding jungleboori tenures has been made appli¬ 
cable to all such tenures irrespective of the area comprised in them, and that a 
clause has been, added providing that, when a tbnnre-holder has msSde improve- 
xMutB other than those referred to by the Commissioners, the Court may allow 
him snoh amount, by way of profit, as it thinks fit, pi*ovided it he not less than ten 
patent.” (Select Committee on the B. T. Bill No. I). 

We have made'a oonsidhrable alteration in section 7, sub-section (8), which 
Bill Wo. H. down the rules to be followed by the Court in en¬ 

hancing the rent of a tenure in cases where the matter is' 
not provided for by contract or custom. It is now simply enacted that the Court 
s^ll not leave the tennre-holdir less than ten per cent, of the profits, and in 
fixing the I'cnt shall have regard to the circumstances under which the tenure, 

, was created, to the improvements made by the holder of it, and to the costs Sod 
j jrii^ of oolleotion. ” (Select Committee on B. T. Bill No. II), 

. We have in section 7 of this chapter included among the matters to which 
a Court ^musi mve regard in enhancing the rent of a 
tenure-holder the questionB—whether the tenure was ozi- 
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ginallj granted at a specially low rent for*the purpose of reclamation, and 
whether any fine or preminm was paid on the creation of the tenure.” (Select 
Committee on the B. T. Bill No, III). 

The mturgin of profit according to the^decisions should be from one-third to 

.. 1 . 11 .... one-sixth of the gross rent—(Jadub Chunder e. Ishra 

Tueoidiaw. hnskw, Sp. W, R., Act X, 74; 2. R. J. P. J., 313.) 

An intermediate holder’s rent should not be enhanced, so as to ender his holding 
altogether void of all reasonable profit. To charge him with full rents of culti¬ 
vating and resident raiyats would not be fair and nquitablo—(Gouree Persad 
V. Rani Surnamayi, 6 W. R., (Act X) 41; Uma Ohfim r. Umatara, 8 W. R., 
181; Muneekamika v. Anand Moyi, 10 W. R., 245.) The profit of the talukdar 
should be 15 per cent, according to Rani Sumomayi v. Gouri Prosad, 3 B. L. R. 
A. C. 270; and ten per cent, and charges according to Punchanandt;. Hur Gopal, 

1 Sel. R., 145. , 

Gross rentspayablB to him.—See the definition of the word ‘rent* in 
section 3 (5), and its definition according to the economical schools (Introduc¬ 
tion, ante). Read with tho word ‘ profit ‘ which pi*ecedes, “ gross rents ” would 
seem, according to tho context, to mean ‘ profits ’ and not the limited meaning 
attached to it by the definition under the Act. Yet the words that follow the 
expression, viz., ‘ payable to him,’ obviously mean rent as defined in the Act. 
On the other hand if gross rhnts had meant gross profits, clauses (a) and (6) and 
subsection (4) would have been redundant. Indeed the reference to collection 
charges, and to equitable rent to |,^e assessed and included in tho ‘ gross rents ’ by 
subsection (4) clearly indicates that *»rentB ’ mean what ^hey are under the de¬ 
finition of tho Act. It is not correct to say thsR; tho rent of a, fishery or manu¬ 
factory is not ‘ rent' within its definition under the Act. See Be«l4on 3 (5) and 
notes, and section 183. • 


8 . The Court may, if it thinks that an immediate increase 

Power to order gr»- J^ent would produce hardship, direct that 
dttoieDiienoemeiit. enhancement shall bo gradual; that is to 

say, that the rent shall increase yearly by degrees, for any num¬ 
ber of years not exceeding five, until the hmit of the enhance-^ 
ment allowed has been reached. 


• Compare with eeotion 88. 

9. When the rent* of a tenure-holder has been enhanced 

Sent onoe enhanced ^7 Contract, it shall not be 

cnhaneed by tho Court during the fifteen 
years next following the date on which it*^as 

fieen so enhanced. 

Compare with aeotion 87. ' 

Where the enhancement is gradual under'section 9, it is doubtful H the 
should be cftlcuJftted frottx the first year of*8uch gradoal euhanoe- 
ment. section is for the benefit of the tenant, and the limit of jiiWe xnm 

from the (tote which rent has been enhanced, and the tenant con in the ca se 
of gra^al eiihanceinent always say that his rent has been enhanced in the 5th 
year. Besides the enhancement under section 9*18 not complete before the 5th 
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Permanent 
bolder not liable 
ejectment. 


On the other hand it can no doubt be contended that the gradual increase 
AndCr section 8 was for the benefit of «io tenant, and that he should not reap 
double advantages. Possibly where a question of this kind arises, the Court 
would read sections 8 and 9 together, and would allow a 2nd gradual enhance* 
!!nient reckoning 16 yeai’s frotuf the 1st year of the 1st giadual enhancement. 

Other incidents of tenures. 

It is curious that notwithstanding this heading, sections 10 to 17 give 
only incidents of permanent*tenures and not of all tenures. The Chapter pur¬ 
ports to give inoideuts of tenure-holders, whether permanent or not, and sections 
6 to 9 give conditions of all sorts of tenures. ' 

10 . A ^lolder of a permanent tenure shall not be ejected 
^ by his landlord except on the ground that he 
to has broken a condition on breach of which, he 
is, under the terms of a contract between him 
and his landlord, liable to be ejected: 

Provided that where the contract is made after the com¬ 
mencement of this Act, the condition is consistent with the pro¬ 
visions of this Act. , 

This section should be read with sectiofls G5, 89, 155, and 178 (1) (c) of 
the Act. * • • . 

« 

Ejjectmeift* of a permanent 4enure-liolder.— Observe the definition of 
‘ permanent tenni^e ’ (section 3 (8^). Ordinarily eje’otment of the holder of such 
a tenure is incotfliistent with the definition; hence the only possible case is 
a breach of the condition of the tenure. But the condition must be consistent 
with the provisions of this Act, where the contract is made after its commence¬ 
ment. If the forfeitni'e be a penalty for nonpayment of rent, it would not 
operate as a breach of condition (section 65). Then again in no case will 
the tenurj'-hnlder be ejected from his tenure except in execution of a decree (sec¬ 
tions 89, 178 (1) c), t. e., except by a suit, and a suit for ejectment is not 
possible except under the conditions stated by section 165. 

Breach of Condition. —This was also the previous law. The liability to 
: Ouster ejectment of the holder o| a mokurari istemfari ijara is 

to be determined by the conditions of his lease, and not 
by the provisions of section 21, Act X of 1859—(Mohunt Buloram v. Jt^en 
^nath, 19 W. R., 349.) The Court ^Mitter, J.) observed: “The defou(^nt 
is holder of a mo^curari i%temrari ijara and not a raiyat. It is therefore 
that his liability to be ejected from his tenure is to be determined 
by the conditions of his lease, and not by the provisions above referred 
,to. ‘Now the right of re-entry reserved by the potta, by which the defend- 
ftnt’s tenure was created, can, under the express terms of that document, 
exipiroised only when there is an arrear of rent due at the end of the year, the 
. iror(ht vbeteg used SiU^tantamee Akhiree, It appears, however, that the present 
fprejectesent ma brought in the month of Asjir, that is to say more than' 
: jl^onths previous to ^e expiration of' the Velaity year, and the arrears 
'gi^od are admitted to be anears due for three prevmus months, jyte, 
.;9h4 Ohyie, Under sueli«ircumBtances, it b clear that the arrears cannot 
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be treated as apirears remaining due at the end'of the yeas, and that the piaintif’s 
daim for ejectment, so far as it is baifed upon the non-payment thereof, must 
neoessarily fall to the gi'oand.” The same principle t^as held applicable to taluk* 
dars. Act VIII (B. C ) of 1869 does not apply to the case of ^ talukdar who 
has power to transfer his land, and is liabltf, under*ihe terms of his kabuHyat, 
immediate ejectment in the event of default. Tho question wliether a talukdar 
is liable to ejectment must be determined by the provisions of his lease—(Mnmtaz 
Bibi V. (Irish Chunder, 2 W. B., 376.) But see the rulings quoted under 
the heading “ Consistent with the provisions of the Act.” In tho case of 
a service tenure a distinct refusal to perform services will cause its forfeiture 
—(Uurprasada v. Ramruttnu, I. h. R., 4 Cal., 67). But every broach of the condi¬ 
tions of a lease will not siibjcct the tenure-holder to ejectment, tho condition 
must be such ns its breach will work by contract as a forfeiture—(Alum Shah v. 
Moran, W. R. Sp. Act X, 31; Guru Prasad v. Phillippe, 2 Hav, 451; Mohomed 
Faez Khan v. Shib Doolari, 16 W. R., 103). 

Oonsistent with the provisions of this Act.— The condition must he con¬ 
sistent with the provisions of this Act. Hence if non-payment of rent be a con¬ 
dition of forfeiture, and the condition is made after the commencement of this Act, 
it will not operate (section 65). But if this condition had been contracted be¬ 
fore the Act came into force, will it operate ? The answer to this will be found 
by reading section 178 (1) c Vith section 65. Under section 178 (1) c, no contract 
made between a landlord and„a tenant before or after, tho passing of this Act 
shall entitle a landlord to eject^ tenant otherwise than in accordance with tho 
provisions of this Act, and under section 65, where a tenant is a permanent 
to|iuro-holdery So shall not be lia.blc to ejectmSnt for arrears of rent. It follows 
that a condition stipulating forfeiture of a 4 )ermanent tenure fdi* non-payment 
of rent will never <»pcrato, whether the contract is made before or after the pass¬ 
ing of this Act. Under tho old law where such conditions oRisted, the Courts 
allowed time for remedying the bi'cacli. 

In a suit for the cancelmeiit of a lease on account of a bi'oach of its condi¬ 
tions, the breach complained of consisting in t^e non-payment of rent for a 
pai*ticulai‘ period specified in tho lease, the lessee is entitled to avail himself of 
the provision in section 78, Act X of 1859, that section a}>plying to all suits for 
tfie ejectment of a raiyat or for cancelment of a lease for non-payment of rent— 
(Jan AU V. Nityannnd, 10 W. R., F. B., 12.) So as to section 52, Act 
VIII of 1868 (B. C.) which corresponds to section 78, Act X; Shaik Abdoor 
Bahaman v. Digumbari Dasi, 18 W. R., 477.) But applicable only to raiyats and 
not to talukdars—(Mnmtaz Bibi v. (Irish Chunder, 22 W. R., 376.) Where 
in a perpetual lease there was a condition that, on default being made iu 
payment of a certain number of instalments of rent, the lease should be void, 
ft was held that in a suit under clause section 23 of Act X of 1859, for cancel¬ 
lation of the lease on account of a breach of the coadition, the lessee was entitled 
to the benefit of section 78, oven though the defence set up was false in fact— 
(Dali Chand «. Mohor Chand, 12 B. L. R., P. C,, 439.) A seputni was 
granted to B by A who held a durputni containing the following conditions, w., 
” I shall pay rent month by month j should I fai| in that I shdl pay interest oia 
instalments overdue at 1 per cent, per mouth. I shall pa;j the rent in fuU hy th'C 
close of every year. Should I neglect to make the payments, you will, of your 
own authority, take over possession of the said durputni taluk after the expira¬ 
tion of on# month of the next succeeding year, and I shall have no ooiAplaint 

X iust your doing so.” Upon non-payment of rent for the year 1281, a wiit for 
bs possession of the lands was brought agaihst A and B. The defendants 
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claimed an equitable right to prevbnt forfeiture by paying all arrears according to 
the terms of the durputni, together with ‘all costs. The Court (Pontifex and 
’ MoDonell, JJ.) observed : We do not think it necessary to decide in this case 
whether or not 4be provisions of the Bent Laws actually apply; because we think 
"'’l&at, even if they do not in terms apply, wo are bound by analogy to that law to 
^ply in favour of the defendants,—an equity similar to the equity there given. 
We therefore think that if the defendants pay the whole of the rent due up to 
the present time, with interest according to the stipulations of the original Irabu- 
liyat and potta, and also pay all the costs of the proceedings in both this Court 
and of the Courts below,* the plaintiff ought not to have khas posses¬ 
sion decreed to him—(Mothootu Mohan v. Bamlal, 4 C. L. B., 469.) Where 
in a mokurari lease, there was a condition that, in cose of non-payment of one 
year’s rent, and its falling into arrears, the mokurari settlement was to bo can¬ 
celled, and default was made and a suit for ejectment was brought, it was held 
that independonCly of the Bent Act, the defendant should be allowed in equity 
a reasonable time to pay the landlord’s dues in order to prevent foi'feitnre. It 
was also held that the provisions of section 52 of Bengal Aot, YlII of 1869 are 
exactly similar to those of section 78 of Act X of 1859, and applicable to the case 
of a mokurari lease; and therefore that a decree passed in conformity therewith, 
which allowed fifteen days for the payment of the arrears of rent found due and 
interest thereon was a good decree. Under the present law a permanent tenure- 
holder is liable to ejectment for arrears of rent (sec^lions 65 and 66). The deci¬ 
sion of Mumtaz Bibi v. (^ish Chunder, 22 W. B., Si76, was dissented* from under 
the authority of Dull unand v. Meher Chai)^, 12 B. L. B., 439.—(Mahomed 
Ameer v. Peryag Sing, I. L. B., 7 Cal., 566). ^ 

In all such oases now section ^55 should he applied on prinoiplies of equity, 

Building tenures. —See sectiozf 184 and notes., 

Jiljectment of a tenure-holder not permanent.— Sections 89, 155 and 

178 (1) c will govern his case. Breach of condition of tenure will under the 
ordinary law of contract subject him to ejectment, if forfeiture has been stipu- 
htted as its penalty, • 

Limitation. —Limitation does not begin to run in favour of a mokuraridar 
against the zemindar, until the latter has had notice that the former claims unddr 
a mokurari grant—2 P. C. B., 806; 19 W. B., 252, cited above. Under article 
1 of Part I of Schedule of this Act, a suit to eject any tenure-holder on account of 
a broach of condition resulting a forfeiture must be brought within one yeau of 
the date of the breach; and notice under section ^55 must be served long before. 


11 . Every permanent tenure shall, subject to the provisions 

nutn ^ tr.™- capable of being transferred 

pwmaneat and bequeathed in the same manner and to 
the same extent as other immovable property. 

Subject to the provisions of this Act.— See sections 12 to 17,88 and 181 
whi<dt limit this provision. ( 



Buddmits of a permanent tenure. —Heritability of a permanent tenure 

definitions(see section 8 (8) and notes; 
Watson V. .Tuggessur, Musst, 330 ; Muiot LukSfc Boer 0 . 
Hari Krishna, 3 B. L. B., 226; 12 W. B., 3; Karunakur v. Niledhroi, 5 B. L. 
652 j 14 167.) This j^ction makes it also transferable and passable by 
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a will. The word ‘ transfer ’ has not been defmod in thia Act. In the Transfer 

of Property Act (Act IV of 1882), “ transfer of property ” 
TransmlBsible. means an act by which a living; person convoys property, in 

present or ir^fntnre to one or more other living- poi-sons, or to hijnsolf and one or 
more other living persons, and to “ transl’er*property'’ is to perform such act (sec*' 
tion 6). 

So under the old law, permanent tenures were transferab^.—(Sadananda 
V. Nnrrottnm, 3 B. L. 11., 280 ; 16 W. R., 290 ; Brajanath v. Imkuinarain, 7 B, B. 
R., 211; Panye Chunder v. Hem Chunder, 1. L. R. 10 Cal., 496.) 

For building tenures, see section 182 and nofcpfr. 

Lands belonging to a zomindari granted by the zemindar under an absolute 
XisSheat hereditary vwkurari tenure do not, on the death of the 

gi-antco without heirs, revert to tho zemindar; nor does 
the zemindar, under such circumstances, take by escheat a tenure suliordinato to 
and carved out of his zemindari. Tho Crown will, oji the failure of hoir-s by 
the general prerogative, take tho propci-ty by escheat, subject to any limits or 
cliarges affecting it; and there is nothing in the nature of a niokurari tennre 
which should prevent the Crown from so biking it—(Sauat Koomar v, Hemmnt 
Bahadur, I. L. R., 1 Cal., 391, P. C.) 


12 . (1) A transfer of a permanent tenure by sale, gift or 

Voluntary transfer of mortgage (other tliaii a transfer by sale in 
permanent tAure. execiftion of a (leci’ee or l:<y summary sale un¬ 
der any law relating to patni or .other tenures)* can be made only 
by a registered instrument.. 

(2) A registering,officer shall liot register any instrument 
purporting or operating to transfer by sale, gift or “ usufructuary” 
[Act VII of 1880] mortgage a porraanciit tenure unless there is 
paid to him, in addition to any fees payable under tlio Act for 
the time being in force for the registration of documents, a pro¬ 
cess-fee of the prescrilicd amount and a fee (hereinafter called 
“the landlord’s fee”) of the following amount, namely :— 

{a) When rent is payable in respect of the tenure, a fee of 
two per centum on the annual rent of the tenure: 

» provided that po such foe shall be less than one rupee 
or more than one hundred rupees ; and 

(b) When rent is not payable in respect of the tenure, a 
fee of two rupees. • 

(3) When tho registration of any such instrument is com¬ 
plete, the registering officer shall send to the Collector the land¬ 
lord’s fee and a notice of the transfer and registration in the 
prescribed form, and the Collector shall chuse the fee to be paid 
to, and the notice to be served on, the landlord in the prescribed 


manner. 


Voluntary transfers.-— Instrument "means a non-testamentary instrnment,” 
(Section 3, Act IV of 1882). 


11 
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Hence no verbal gift or sale oi^ nsufiniohiary mortgage of a permanent tenure 
would be valid. ‘But section 9 of tbe Transfer of Pro- 
Oi^ transfers in- porty Act provides that “ a transfer of property may 
f be made without writing in every case ^in which a 

"vlfriting is not expressly required by Idw,” So “ in the case of tanpble immov¬ 
able property of a value less than one hundred rupees, such transfer (i. e., sale) 
may be made either by a' registered instrument or by delivery of the property 
and delivery of tangible immovable property takes place when the seller places 
the buyer, or such person <as he directs in possession of the property ” (section 
54, Transfer of Property Act)^ A tenure which is not a permanent tenure within 
the meaning of the Act may, however, be transferred orally or by unregistered 
document, unless barred by the Registration Act. The transfer of his tenure by 
a putnidar is not binding on the zemindar, unless made strictly in accordance 
with the provisions of Regulation VIII of 1819—(Watson v. Collector of Raj- 
Bhahye, 13 Moo.*I. A., 160; 3 B. L. R., P. C., 48; 12 W. R., P. 0., 43.) 

The registerinsf officer’s duty. —“ We have in sections 12 to 16 of the 
Bill so far altered the system of the registration of transfers of, and successions 
to permanent tenures as to piovide merely for enabling the landlord to register 
such transfers instead of compelling him to do so. The Bill in its previous 
stages provided for a compulsory system of registration by tbe landlord. This, 

' it was objecfci-'d, would not work satisfactorily, especially as the landlords of many 
tenure-holders are poor and ignorant persons, having no regular office and no 
means of establishing one or maintaining a suitable register. At thd same time 
it was pointed out that the cstabUshinCTit o# an official registry could confer a 
great benefit on all cefneerned, aud espeSially on tbe landlords^ who might, if 
enoU a regist^ were established, be allowed to realize their rents by the process 
of summary safe which is now available only in tbe case of a limited class of 
^ tenures. A Bill for the establishment of an official registry is at this moment 
* before tbe Bengal Legislative Council, and the object we liave sot before ourselves 
in recasting tbe portion of our Bill now under consideration has been to frame 
its pi*ovisions in such a manner as to secure to tbe Collector, who will bo the 
Officer entrusted with the pwBparation and maintenance of the official register, 
eai’ly and accurate information of all ti-ansfers and successions which may from 
time to time take place. We have not overlooked the fact that the substitution 
of official t-egistration for registmtiou in tlie landlord’s shcrista would deprive 
the landlords of the fees which it was proposed to allow them under the Bui as 
originally framed, and which, it is believed, they commonly realize at present, 
though in most cases without any warrant of law. We think that ^he fees pre- 
Borit^d by the Bill in ils earlier stages may ■^^ell be paid to the landlord, even 
though ho is to bo relieved of the duty of registration. The provisions we have 
inserted in the Bill in order to give effect to these views are as follows-First, 
as regards voluntary transfers (section ), the simplest plan has appeared to us 
to be, to_ require that every* such transfer shall be registered under tbe ordinary 
law relating to the registration of documents. It is understood that the Local 
Government will make all arrangements requisite for facilitating the registratiop- 
, of such transfers. The partiqi applying for registration will be required to pay 
to the re^stering officer “ thb landlord’s fee ” and a process-fee for the service of 
, • notice on the landlords When the registration has been completed, the register- 
^' Ving officer will forward to the Collector the landlord’s fee and a notice of the 
;;; tmnisfer contaimng all necessaiy particulars, and the Collector wil^ thereupon 
^ landlord and the notice to'be served 

.hint, at the saine time feking any such steps as may be preseribed by the 
now pending before the Bengal Legia|ativo Oounoil for the entiy of Ihe 
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NoMces under the prescribed forms.«-Tho Loc,al Governuieut bas by 
notification -prescribed the following •forms of notices, mode of their service, 
and fees for serving them :— • 

“ Sections 12, 13 and 15.—Notices under these sections shall contain, so far 
as may be possible, the particulars given in the fgrms specified in Schedule *4, 
and shall be served on the landlord or his agent, or, where two or, more person* 
are joint landlords, on their common agent referred, to in section 188, or on their 
common manager appointed under section 95, as the case may bo, in the manner 
prescribed for the service of a summons on a defeudaut under tlie Code of Civil 
Procedure. Where there is more than otie landlord, and no common agent or 
common manager has been appointed, the notice shall be served by being posted 
on .the landlord’s village office, if any; and if thera be no village office, by fixing 
it up in the presence of not less than two persons on some conspicuous place on 
the tenure, and a copy shall also be forwarded by post in a letter registered 
under Part III of the Indian Post Office Act to the person, or ifersons, to whopi 
immediately preceding the transfer tlie rent had ordinarily been paid. When 
notice is served personally, the landlord’s fee shall be tendered with the notice. 
H in cases of personal service a iHJCcipt cannot be obtained for the fee from the 
landloid or his agent, and in all cases when the notice is not serve<l personally, 
the fee shall he held in deposit by the Collector until applied for by the person 
or persons autboriised to I'eccive it.” (Local Government linles. Chapter V, 
Rule 1., Calcutta Gazette of the 23rd December 1885). 

^ ScnisRULE T. 

Notice undee Secito» 12, Act Vlil of.1885. 

Xo * . • 

The Collector of 

Let tills notice bo served on A.B., resident of , as required by 

section 12, Act Vlil of 1885. The landlord’s* foe of Rs, with 

pi'ocess fee of Rs. is forwarded borewith. 

CD., 

Iktguttjrhifj OJJicey. 

To 

A.B., Resident op 

Take notice that the transfer of the tonnrt sjiecified below, of which you 
. , • > jllogod to bo the landlord, has been registered, and 

fixed landlord’s fee of Us. is tendered to you 

hei'i 


1 

2 

3 

4 

—t 

5 

6 

7 1 

1 

8 

u 

Kl 

Towji 

number 

of 

estate. 

1 

1 

Name uf 
estate. 

DosuripUon 
of tenure trans- 
femil witli 
vill«;re luicl 
pcruuimaU in 
whirh ^ituaUtI. 

Annual 

irnt 

of 

ten lire. 

Name, 
ftithcVs 
itame, and 
residenee ot 
transferor 
of tenure, 

* Name, 
fiillier'K 
name, and 
reHidciiee of 

1 transferee 
of tenure 

! 

Nature i 
of 

transfer i 

Date ol 
icKist ra¬ 
tion of 
jtransfer 

1 1 

Amount of 
landlord's fee. 

1 

1 

‘ E 

M 

•4 

m 





i 


i 

1 

• 

1 

U. A. V. 

i 

1 

r 


* 

Ordered that this uotieo he sery^ on the abow uamssiil landimd.'^ 

CvUecior^ 
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r 

Received a copy .of the aBovemcntioned notice and rupees (Rs. )» 
being the amount of landlord’s fee specified above. 


stamp, if amount 
exc-ei'da lie. '.!0. 

Landlord. 


The following sc.nle of fbQS has been prescribed for service of notice under 
the Act by the Reiigul Govcnnicut. 

“1. Section 189 (1).—For service of Notices.—For the service of every 
notice under this Act, not being a notice issued by any Revenue or Civil Court 
(fees for serving which are regulated by the Court Fees Act), and not lieing 
provided for by any other rule made under this Act, a process fee of 12 annas 
shall be levied, if the notice be directed to one or more persons residing in the 
same village. 

“ 2. Whore such notices arc tlirected to several persons resident in different 
villages, a fee of 12 annas shall l)c levied for service in each village,' 

“ 3. In addition to the above foe, the actual cliargo which must be incurred, 
if it is necess.ary to travel by railway or boat, 07‘ crosg ferries, will be levied from 
and paid by the person at w'hosc instance the process is issued before issue of 
the process. If a [)eon ^arnes more than one .process involving Icbarges for 
railway-fare, boat-hire, Ac., the sum leviable^ will bo charged in equal shares 
upon all the processes so carri^sd. The rates at which such, boat-hire is to 
bo charged sliall be the same as those fixed for criminal processes under 
Rule VII of Hio rules prescribed by the High Court under clause 2, section 20, 
Act VII of 1870, and shall be sullScient only to cov'er, on the whole, the actual 
cost of hiring bdhts, or of sucJi boat e.stablisbment as it nmy be necessary to 
maintain for tho purpose of serving processes of those clas.ses. 

“ 4. If a peon is detained at the place of service for more than 24 hours at 
the request of the person at* wlio.se iii.s-tanco tho process was issued, or of his 
agent, such person or agent must tlien and there pay demuiTago at the late of 5 
annas a day. Unless tliis demuj-rage is paid, the peon must decline to wait. No 
demurrage is to be charged if tho delay wa.s uot duo to the person requiring tho 
process or to his agent.” (Bengal Govt. Rules, Chapter VII.) 


Effect of registration.— Sections 12 to IG now replace section 26 of Act 
X of 185, ami section 27 of Act VlII of 1869 Bf C. wdiicli provided: 

“All depoudent talukdars and other persons possessing a permanent trans- 
ThooldAot. fei-able interest in land, intermediate between the zemin¬ 

dar and cullivatott, are required to register, in tho sherista 
of the zemindar, or» superior tenant, to whom tho rents of their taluks or 
tenurew are payable. All transfers of such taluks or tenui'es, or portions of 
them, by sale, gift or otherwise, as well as all sucoessions thereto, and divisions 
among heirs in cases of inluiribmco. And every zemindar or superior tenant is 
required to admit to regisir/ and otherwiso give o:ffect to all such transfers 
-(. when made in gi)od fa^th, and all such Rucccssioim and divisions : Provided that 
; n.0 zemindar ox* supexior tonaiit sliall bo required to admit to registry, or g^v© 
.©iSaot to any division or distribution of the rent payable on account of any such 
t^nre, nor shall any such division or distiibution of rent be valid and binding 
: the coixsent in writing of the zemindar or superior tenant,” ** 



fific. 12.] 


86 


THE BENGAL TENANCY ACT. 

• 

The penalty of non-registration under the*new law is that the transfer will 
_ bo inoperative ‘(section 12, sub-section 1), and in the 

** *^***^' case of succession, that the* successor will not be en- 
^ titled to recover rent from his sub-tenaijts (section 16). 

The old law provided no such penalty. Registration is as much for the beneM 
of the tenant as of the landlord, and it is perhaps on this account that no ex¬ 
press penalty was attaclicd to non-registration. ‘'•The only ol'joot,” observed 
Markby, J., “of the provision appears to have been that the zemindar might 
have information as to who was his tenant. It is true* that no express penalty 
for omission to register is provided, but I cannpt assume that because the 
Legislature has not expressly provided a penalty, therefore this severe one 
of l'(vfeitu.re was intended ”—(Nobin Kisheu v. Shib Porsad, S. VST. R., 9.) A 
zemindar is not bound to look beyond his books for the party liable to him for 
rent, except when he has recognized other persons as his tenants either by receipt 
of rent or othemiso—(Sbadlmn Cbunder v. Gooroo Charun, 16 W. R., 99; 
Anund Moye v. Moliendra Narain, id., 264.) A zemindar who has not 
recognised the new tenant may, notwithstanding the transfer, sue the former 
tenant for arrears of j'ent wliioh accrued during his tenancy, and having obtained 
a decree, may sell tlie tenure under section 59, without regard to the right of the 
new tenants—Nobin Kishen v. Shib Porsad, B W. R., 96. The unregistered 
transferee of a transferable ^tenure cannot be treated by the zemindar as a 
trespasser, but as against the zemindar who has evicted him has a right to be 
restored to possession by an . action in the Civil Court. There is no provi¬ 
sion in this section that an unregistered transfer is void as against tho landlord, 
nor is there any^ penalty provided for thfe omisajon to register. Tho only object 
of this section a})pear8 to be that.tho zemindar may have information as to who 
is iiis tenant. It is quite sufficient tliat the zomindur retains his ri;Jbt to sell tho 
tenure for arrears of rent—^l^Hurromoliuii v. jDhintaman, 2 W. R., Act X, 19; 
Nobeen Chunder t'. Shib Porsad, 8 W. R., 96.) A zemindar Is not bound to 
recognise the sale of a tenure wliich is not transferable, or to accept the 
purebaser as a tenant, nor is he bound to allow a sub-division of a tenure— 
(Shibdas v. Bamundas, 15 W. R., 360.) Whore skraiyat makes a transfer of 
a tenure which is not transferable, the landlord is entitled to look to the former 
tenant and not tt) the transferee as the par ty liable for the rent, but is not 
entitled to khas possession—(Suddyo Purea v. Boistub Pui’ea, 15 W. R., 261). 
A tenant who alienates his tenure does not thereby subject it to forfeiture— 
(Dwarkanath v. Kanayrj, 16 W. li., 110). The transfer of a tenure, not trans¬ 
ferable by the custom of tho country, is incomplete wliero the zemindar’s consent 
is wanting. As against tho zemindar tho purchaser can have no rights; he 
cannot require the zemindar to tako rent fi-om him. But on the other hand, the 
zemindar cannot evict the transferee and tako actual possession of the tenure 
BO long as the recorded tenant or his heirs continue to pay the rent—(Joy 
Kishen v, Rajkislien, 5 W. R., 147). Per contra, where a tenure is not transfer¬ 
able, and the transfer has not been consented to or adopted by tho zemindar, tho 
zemindar is entitled to treat the raiyat as a trespasser and to evict him—(Huro 
Mohan v. Chintaraonee, 2 W. R., Act X, 19). Jf a raiyat not having a trans¬ 
ferable tenure makes over his interest and gives owr the land to a third person, 
he may be treated as having abandoned all rights forgjerly possessed by Mm, 
in the land; when the purchaser takes possession of a non-ti'ansferable tennte 
and interposes himself between the zemindar and the raiyats on the land, he 
thereby commits a wrong, and tbe zemindar may sue to declare tbat no interest 
js vested in such purchaser, or to restrain him fi*ora interfering with the polleo- 
tion of rent—(Hureechurn, v, Jodunath Ghose,‘7 W. R., 114), The zemindar 
need not recognize a transfer frhero the lessee’s interest is transferable, if in 
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80 doing he defeats his, own right of re-entry—(Nund Kishore v. Bani Istned 
Koor, 20 W. B., 189). He is not in fa(fb bound to recognize any transfer made 
'Without his knowledge and consent, and which is unregistered, and it is sufficient 
for him to bri|ig his suit against the party from whom he receives rent or 
$irhose name is recorded in*hia s/tefista—(Huree Ohuran v. Meherannuissa, 7 
W. B., 318; Sadhun Churn v. Goroo Chum, 15 W. R,, 99: Kasheenath v. 
Luchmoni Persad, 19 W. B», 99). Any improper transfer, however, does not 
deprive the old surburakar of his rights or entitle the zemindar to got khas 
possession— Ih. But the transferee lias no legal status as against the zemindar 
until the transfer has been registered; and if ejected from his holding, he cannot 
sue the zemindar for possession, until ho has himself been recognized as tenant, 
or has been registered as such in tbe zemindar’s nherista —(Mukta Keshi v. Pmry 
Chowdrain, 7 W. 11., 158). Although the sale of an nndor-tennre has not been 
recognized by the landlord as I’egistei'ed, it must not be assumed that the pur¬ 
chaser has no right as connected vdth the property, for a bond fide purchaser at 
an execution sale may even, though his name bo not registered in the zemindar’s 
Mherida, sue for a deelaiution of title and possession—(Hnrish Chnnder v. Ananda 
Chunder, 9 W. B., 279). The facts of this last case do not seem very clear. 
Again a transferee of an nnder-tennro is a person sulficiently interested in the 
protection of tho tenure to stop its sale, even though the tiansfer has not been 
registered—(Khettur Paul v. Lnklieonarain, 15 W. B., 125 : Anand Lai v. Kalika 
persad, 20 W. B., 99 ; Shyaiu Chund v. Brajanath, 21 W. R., 94; Nobiu 
Chunder o. Nobiu Ghun(Jer, 22 W. B., 40; Umacharnn v. Kadambiiw, I. L. B., 3 
Cal. 140; Panye Chunder v. Hiira Chunder, I.#L. B., 10 Cal., 495). 

This section though it lays down a penalty for tho tenant foi; non-registration 
does not say in so many words that tho landlord is bound to*recognize 
purchaser. 4Jut the object of thet provision is the same. Registration is for 
giving the zemindar information about his tenant, i(ud the law lays down how the 
information wili necessarily roach tho zemindar. Hence he cannot now 
wantonly or dishonestly ignore tho purchaser, because be will get a notice of 
the purchase through the Collector. Questions about the service of notice will, 
however, rise under the newjirovisions. Whox'e, however, the landlord’s fee lias 
been deposited by the transferor or transferee, the presumption will be that the 
notice has been served. 

Under the old laws too when a zemindar refused to register a transfer, tVo 
tenant’s inmedy Avas by action in the Civil Court, and the 
ra^trfttion. *** decree of the Com-t superceded tbe necessity of registra¬ 

tion ; but under no cimumstances will a landlord register 
tho subdivision of a holding—(Watson & Co. v. Bam Soondur, 3 W. R, 
(ActX), 165). And the limitation will run from the time of such refusal and 


.not from the time of purchase—(Radhika Persad v. Gooro Prosouuo, 20 W< R., 
125). Of course a holding can be subdivided M'ith tho zemindar’s consent; 
and it has been held that a fannei’, who is confessedly authorised to receive 
the surrender of a holding, can likewise sanction the subdivision of a holding, 
and tiiat this sanction, in the absence of fraud and collusion, will bo binding 
upon the zomindar--(Hureo. Mohan r. Gora Chaud, 2 W. B. (Act X), 26). 
.But before a 8uit can be brougfit to compel registration, the transferee must make 
a ferhial application,to the landlord to register—-(Bhooputee Boy v, Umbika 
ebunm, 17 Wi B.» 169), 

When howeVer the landlord’s foe has not beer) deposited, or the transfer has 
. flaaiv«}ent of made by a registered instrument, but the zemin- 

'W^tratioo i« the dar h^ recognized the transfer, he cannot retract and sue 

y his old ^nant. He is estopped by his own conduct. A 
jseinindar may recoguizt u transfer by receiving rent from 
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the transferee—(Noho Koomar v. Kisheu Olfander, Sfk W. R., Act X, U2; 
Dwarkanath v. AlUmdi,- 15 W. R., 320; Dhanput v. Velloyofc Ali, id., 211; 
Annndmayi v. Mohendranarain, id., 264; Hanoomafl v. Musst. Koojnerunuesaa, 

1 Hay, 266; |doah Jan v. Kiirimamayi, 8 B. L. R., 1.) A zej^iindar may 
accepting rent aaseut to a transfer which Inrolvo^a sttb-diTision of a tenure— 
(Bharut Chunder v. Ganganarain, 14 W. R., 211.) The mere cognizance or 
supposed cognizance by a zemindar of the fact of » party having purchased a 
tenure is not sufficient to cure the defect of non-registratiop;. it must be shown 
that the zemindar has not only known of the transfer, but has accepted the trans¬ 
feree as his tenant—(Sarkies v. Kali Kumar, Sp. \Y>* R», Act X, 98.) Where a 
zemindar takes rent from a party as holder of a tenure, he cannot afterwards 
draw back and ignore the position of such party, even although the latter 
not have been registered in his office—(Mirtunjoy v. Gopal Chunder, 10 W, 
R., 466; 2 B. L. R., A. C., 131.) So again a landlord, by haring allowed 
the sums paid into the Collectorate by a third party to bo caiTied to his credit, 
was held to have clearly recognized the transfer from tho tenant to the third 
party, although such transfer had not been registered—(Raragobindo Roy v. 
iloshobhooja, 18 W. R., 19-5.) In tho same way where a landlord, in exe¬ 
cuting a decree for rent, sold his raiyat’s tenure, he cannot proceed against the 
old tenant for arrears of rent; but ho must proceed against the exeention- 
purohaser, notwithstanding jjlie non-rogistration of tho purchase in his sherista—- 
(Prosnnnomoyi v. Bhubotarini, 10 W. R,, 494; Gopeokristo v. Ram Kumar 
Marsh., 2l2.») But tho payment of rent to tho gomasta for one or two years, 
without communicating the fac4 of purchase to tho zemindar, was held not 
to amount to recognition of such ^transfer by tho zemindar—(Bhojohary 
».,,Aka Golam,* 16 W. R., 97.) Again the registry in tho zemindar’s office is 
not necessary to a party who has establisiied his rights in a snffc against the 
zemindar through the medinfh of a Court—(Kpylash Chunder v. Grish Chunder 

2 Hay, 170.) 

As to whether, in the case of a henami transaction, the landlord is entitled 


_ - , , to proceed against the henaimdar. or against the person 

In benaml leaaon or , ^ n i ^ a- t. s 

transfera the landlord benoncially entitled, there seems some conflict ox opinion, 

may aue the real tenant, majority of the Judges apparently holding that the 

landlord m.ay proceed against the persons really in possession—(Bopin Behary 
«.*Ram Chunder, 5 B. L. R., 235 ; 14 W. R., 12. Tho cases on this point, how¬ 
ever, were decided under Act X of 1859; and turn more or less on the question 
of the jurisdiction of tho Revenue Courts. It may bo said that the law is thus 
stated by Peacock, C. J., iu Raj Kishore v. Heoralall Bukshoe, Marsh., 188. 
“ In determining this case, it was necessary ta try whether Heeralal was 
the real proprietor, and whether Roopohand was merely his agent. Tho Judge 
had power to determine that question, and has found that tho lease was henami 
and that Heeralal was tho actual farmer, and the person beneficially interested 
in it. That being so, we are of opinion that Heeralal, as*the real proprietor, 
was liable for arrears of rent. It is a general rule of English law that whqre an 
agent enters into a contract in his own name as principal, without disolosiujg 
the fact that he is merely acting as agent, the principal, when discovered, m 
liable to bo sued upon the contract. But the principal is not liable upon the 
contract of his agent, if the other party to the contract, qjith full knowledge.of 
the foots, and having the power and means of dohiding to whom he will give 
credit, elects to give credit to the agent in his individual character. SimUar view 
was taken in the Full Bench case of Prosoao Kumar v, Koylash Ohunder,''2 Ind. 
Jurist., 227; 8 W. R., 428. See notes under “ Arrears of rent,*' Chap. VII., post. 
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13 . (1) When a permaneiiit tenure is sold in execution of 
TrwiBfer of permanent u decree Other tliau a decree for arrears of rent 
Stion 0 ? Ieo?e|“ot“; duG in respcct thereof, “ or when mortgage of 
than decree for r^t. a permanent tenure, other than ah usufruc¬ 
tuary mortgage thereof is foreclosed” [Act VI of 1886], the Court 
shall, before confirming the sale under section 312 of the Code 
of Civil Procedure, “.or making a decree or order absolute for 
the foreclosure.” [Act VIII of 1886], require tlie purchaser 
“or mortgagee ” [Act VIII of 1886] to pay into Court the land¬ 
lord’s fee prescribed by the last foregoing section and sUch 
further fee for service of notice of the sale “or final fore¬ 
closure” [Act VIII of 1886], on the landlord as may be pre¬ 
scribed. 

(2) When the sale has been confirmed, “ or the decree or 
order absolute for the foreclosure has been made ” [Act VIII 
of 1886], the Court sliall send to the Collector the landlord’s fee 
and a notice of the sale “ or final foreclosure ” [Act VIII of 
1886], in the prescrrl)ed form, and the Collector shall cause the 
fee to be paid to, /ind the notice to be served on, the landlord in 

the prescribed manner. * * • ., 

• • 

Notice in the prescribed form.—See notes 'under section 12. The fol¬ 
lowing form of notice has heen proscribed by the Local Government 

Notice under sbcjton 13, Act VIII of 1885. 

In ike Gourt*o/ ihe of 

To 

The Collector of 

Lft this notice bo served on A. B., resident of , as required 

by section 13, Act VllI of 1885. The landloj'd’s fee of Rs. with 

process fee of Rs. is forwarded herewith. 


C.D., 

Juiige. 


, A.B., Resident op 

Take notice that the sale of the tennre* speciaed below, of which yoa 

♦ Or roiyad hokiing at ^ landlord, hae been confirmed, and i 

fixed rates. , ® landlord s fee of Rs, is tendered to 

herewith. 
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1 

2 

1 

1 

3 

. 4 

i? 

Bl 

m 

S 

0 

Towji 

number 

of 

eaUtos. 

Name of 
estate. 

PesiTiption of 
tenure trana- 
ferrpd, with 

1 rillaire and 
Iirri;uniiah 
in which 
situated. 

Number of 
execution 
case and 
names of 
parties. 

Name, father'e 
nonto and resi> 
denec of person 
whose interest 
in the tenure, 
has been sold. 

Name, 
father’is 
name, and 
residence of 
purcliaaci; 
of tenure. 

i 

i 

Date of 
eonfir- 
m.-itiun 
of sale. 

« 

» 

Amonnt of 
landlord's fee. 

Bbhaiucs, 

« 


i 

j 

• 

1 

i 



Us. 

A. 

» 

V. 



c. n., 

Juilge. 

Ordered tbat tliis aotioo be served on tbe aboveiiamed landlord. 


Received copy of tbe above mentioned notico and rupees 
being the aitiount of landlord’s fee spocifiod above. • 


stain]). If amoniii 
cxceeiiH Kk. 2U. 


E F., 
Oollector. 

(Rs. ), 


A.B. 


14. When a permanent tenure is transferred by sale in exe¬ 
cution of a decree for arrears of rent due in 
nure by rcspect tlicrcof, tlic CTourt shall send to tbe 

ejBoution of decree for QoUector a notico of the Sale in the presoribod 

form. 


In tliis case no landlord’s fee is necessary bocauso he causes tho sale himself, 
and tho Collector is not required to give the notico upon him, because he is sup¬ 
posed to be already aware of the purchase. Where, however, the sale is caused 
by a co-sharer for his share of rent, no provision is luado for giving notico to other 
shareholders. 

The notice to tho Collector was obviously provided in view of the Permanent 
Tenures Registration Bill. , 

Notice in the prescribed form.— Sco section 12 and notes. Tho following 
form has been prescribed by the Local Govt. (Local Govt. Rules, Chap. VIII 
schedule I.) . 

Notice under section 14, Act VIII of 1885. 

I« the Court of the ef 

To 

The Collector of 

It is hereby notified to you that the tenure,* the particulars of ' which 

* Or raiyati holding at below, was sold qn the date specified below 

fixed i-ates. execution of a decree for arrears of rent due inrespeci 

thereof. 
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15. When a succession to a permanent tenure takes place, 
suooeBaion to perma. the pcrsou succcoding Shall give notice of the 
pent tenure. 4 s\iccession to tlie Colloctor ill the prescribed 

form, and shall pay to the Collector the prescribed fee for the 
service of the notice on th« landlord and the landlordls fee pre¬ 
scribed by section 12, and thQ Collector shall cause the landlord's 
fee to be paid to, and the iiyotice to be served on, the landlord in 
the prescribed^manner. 

This section is not retrospective; whore succession has opened before the 
Act came into force, this seption will not apply; or where succession has been 
recognized by the zemindar privately by receipt of rent or otherwise, possibly the 
penalty attached by section 16 will not be enforced. 

Notice in the prescribed form. —See section 12 and notes. Tbe follow¬ 
ing forms of notice have been prescribed by the Local of Govt., (Local Govt. 
Buies Chap. V. schedule I.). 

Notice under Section 15 of Act viii op 1885. 

The Collector op 

* • 

Be pleased to cause this notice to be served on A.B., resident of 

The landlord’s fee of Rs. jwith process fee of 

is deposited herewith for payment to the said A.B. 

O.D., 

Temre-hold&r. 


To 


BiS. 


vTo 


I 1'' 
,»i»' * 


' A.B., Resident op 

) . Take notice that 1 have succeeded to the -tenure* specified below, of 
* Or w^yati holding at which you are the landlord. The landlord’s ^ o£ 
rates. Es. is tendered to you herewith. 
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0 . 1 )., 


• Resident of 

©rdered that this notice he served on the abevonamid A.B. 




E.F., 

Collector, 


(Rh. 


Received copy of the above mentionoinotice and rapoes 
), being the landlord’s foe specified above. 


stamp, if amount 
nxctfcda Itn. 2(). 


A.B. 


16 . A person becoming entitled to a permanent tenure by 

^ succession shall not be entitled to recover by 

rent pending notice of suit, distraint OT Other proceeding any rent 
suooeeaion. payable to him as the holder of the tenure, 

until the Collector has received the notice and fees referred to in 
the last foregoing section. 

If, however, the succession has been recognised by the zemindar by receipt 
of rent or othei'wise, this section will bo no bar to his recovering rent from the 
sttb-tenants, in spite of his not fulfilling the conditions of section 15. 

17 . Subject to the provisions of steon 88, the forcing 

rtS?S^2.S'ia*?Jri5S!S: seotions sM apply to the transfer of, or 
tsnure. succession to, a share m a permanent tenure. 

See notes un^r section 88 post and section 12 ante. 
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. ClIAPTEll IV. 

- EaIYATS EOLDtNG AT FIXED BATES. 

A 

laoidenfs of holding at 18. A Taiyat holding at a rent, or rate of 
filed rflte. fixcd in pcrpetuity— 

(a) Shall be subject to the same provisions with respect to 
the transfer of, and succession to, his holding as the 
holder of a permanent tenure; and 
(d) Shall not he ejected by his landlord except on the 
ground that he has broken a condition consistent with 
this Act, and on breach of which ho is, under the 
terms of a contract between him and his landlord, 
liable to be ejected. 

Rate fixed in perpetuity. —By the torm “ fixed rates of rent,” to quote 
tho decision of Peacock, C.J., in the Great Rout Case, “ is meant not merely 
■fixed and dofinite sums payable as rent, but also rates regulated by c(5rtain fixed 
principles. SucW for mstance, as a certain proportion of the gross or the net 
prodnee o£ every oigba, fir snob a sixm of money as would give to the raiyat any 
fixed rate of profit after payment of all the cxjwuses of cultivation. Id cesium 
est quod cesium reddi ^yoiesl is a maxim of law—(Thakurance Djfsqe v. Bishesvar 
Mookerji, B,Jj R.. 1 Sup. Vol., 202 ; 3 IV. R., (Act X), 108.) In a subsequeiit ■> 
case it was hold by E. Jackson, J., (vvbose views wcri^ coiifirmed by the third .fudge 
Trevor, J., to whom the case wenrt njj for opinion) that no rate of hhaoli rent, 
varying yoai'ly m amount with t he varying amount of the gross produce of the 
land, though fixed as to the proportion '^vhich it is to bear to such produce, is a 
fixed unchangeable rent of the nature alluded to in the section. Bayley, J., 
dissented, holding that “ a extract to pay half in kind did not involve a varying 
rate, being as much r, fixed contract as if it were to pay half of Rs. 100 or any 
other snnl-*i-(Mahomed Yakub Hossein v. Sheik Chowdry Wahod AH, 4 W. R., 
(Act X), 23; 1 Ind. .Tnr., 29.' This decision was followed by the Judges in 
another case—(Thakoor Prosad u. Nowab Syud Mahomed Baker, 8 W. R., 170.) 
The decision of Ti’evor and Jackson, JJ., is however disapproved of in l^m 
Boyal V. Baboo Lnchmi Narain, 6 B. L. R., App., 2.5; 14 W. R., 385. 
Mr. L. S. Jackson, ,T., dissented from the above rule and observed: “If 
this ruling is cori'cct, the Legislature must have intended that raiyats who have 
held land upon one ])rinciple, that is to say, upon one fixed rate of division of 
the prodnee of thoir land with the lafudlord, from the time of the Permanent 
Settlement, would bo entitled to no protection whatever, but would after those 
e^hty or ninety years he subject to a suit for enhancement or for commutation 
of thoir rent at Bueh money rates as the landlord might be enabled to prove. 

I oana<rt believe that the Ltfgislatnrc could have intended any such injustice to 
^i; ^lyats in those parts of the country where the bhaoU system is prevalent, as it is 
in many jjarts of Bflhar. In these parts of the country, there being no such 
thing ^ a rate of rent in money, raiyats bolding from the time of the Perma- 
nent Settlement would have no protection whatever, unless the Legislature 
.. meant to wobide under the wowls ‘ rate of rent’ the mode or principle of bJiaoli 
i' ' ?r seems to be in favour of the view adopted 

ihe Chief Justwe aud Mr. Justice Bayley. Act XI of 1869, section 37, when 
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speaking of raijats who oannot bo ejected by a!b auction-pnrcbaser, places in the 
same category those who have a right of occupancy at a fixed rent and those who 
hold at rates assessable according to fixed rules. And in another case it was 
held tlmt an^ arrangement by which a certain rent in cash is be paid in lien 
of rent in kind, does not show a variation in*the rata of rent, but is tautamorifft 
to saying that the money rate represents and is equivalent to what was be¬ 
fore paid in another way—(Miturjeet r. Toondan,.3 B. L. R, App., 88; 12 
W. ll., 14.) So Mookorji, J., observed: “ The rent in money is a rent fixed on 
a certain proportion of the value of the actual produce.of the land. But in cases 
where the zoraimiars could not come to any clear understanding as to tlie money 
value of the produce, they allow the rent to be paid by a division of the produce 
itself. In both oases the man who pays the rent is a raiyat. * * ♦ I am not 
also prepared to hold that a raiyat who has since the Permanent Settlement paid 
a certain fixed proportion of the produce of the land to the zemindar cannot say 
that his tenure is a holding in perpetuity at a fixed rent—(Jutto Moar v. Musst. 
Basmati Koer, 16 W. R., 479. So it has been held in the Allahabad High Court 
that a rent in kind (bhaoU) which, though it varies yearly in amount with the 
varying amount of the yearly produce, is fixed as to the proportion it is to boar 
to such produce, is a fixed rent within the meaning of Act X of 1859, section 3 
(corresponding with Act XVlIl of 1873, section 5). A tenant, therefore, in a 
permanently settled distiic^, holding his land at such a rent, is entitled to claim 
the presumption of Jaw declared in Act X of 1869, section 4 (corresponding with 
Act XVlIl'of 1873, section 0) if he proves that, for a period of twenty years 
next before the commencement •of the suit to enhance his rent, ho has paid the 
same proportioiuto the produce of his ht)lding-j-(i'.B.) 1.1*. R., 1 All., 301. 

* Sec also'section 50 of this Act, and sections 3 and 4 of Act VlII of 1869 
B.C. The words ‘ in ])crpctiuty ’ are very inii>ortant, because the bdnetits of this 
section are not available by a*raiyat whose i*onl^lia8 been fixed for a term. 

There is no provision for creating a fixed raiyat by contract. But a land¬ 
lord can certainly by agreement fix the rent of his niiyat, ns such a Tueasnre is 
conducive to the interests of the peasantry and not inconsistent with tho object 
of the Act, Where tho period of the tenure is not fixed but the rent, the inten¬ 
tion of the parties should be gathered as to whether the rent was meant to be 
fixed in peipetuity, because this provision is based upon tho assumj)fcion that 
where a landlord fixes a rent in perpetuity, ho moans the tenure to be perpetual 
too. 

. Transfer and succession. —The heritabilifcy of a permanent tenure goes 
by its definition (section 3 (81) ), and that of an occupancy holding by section 26, 
but a raiyat at a fixed rate will be governed by the provisions with respect to 
succession to a tenure (section 11). No doubt a nice distinction may be drawn 
between the ‘ definition ’ and the ‘ provision’ of a permanent tenure, but the ulti¬ 
mate result of both is that a pcrmanent*ienure is heritable, and therefore under 
section 18 a raiyati at a fixed rate is also lieritable. 

See sections 11—17 and notes. The fixed raiyat cannot therefore transfer 
his holding except by a registered iustruraent, and shall have to deposit the 
landlord’s foe and give notice to the Collector on occasions of transfer or suc¬ 
cession (sections 12 to 17), In this respect he will be in a diffei*ent position from 
the ocoui»ancy raiyat (see clause (d) of sub-section 3 of section 178, and notes 
(a) and («) and (tl) of section 12). His tenure is, however, transferable ipso 
facto (section 11). 

jgjjectmeut.—See sections 10 and notes; and compare sections 23 and 26. 
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ohaptEb V. 

OCCUPANCY-RAIYATS. 

f 

(Sec the history- of * occupancy raiyata ’ in the Introduction, ante), 

‘ General. 

19. Every raiyat who immediately before the comraenoe- 

Continuance of exist, mediof this Act has, by the operation of any 
ing oooupancy.rights, enactment, by custom or otherwise, a right of 

occupancy in any land shall, when this Act comes into force, 
have a right pf occupancy iri that land. 

This section is retrospective in its operation; so that raiyats who had cul¬ 
tivated or held land for twelve years before the passing of this Act became occu¬ 
pancy raiyats as soon as it came into force. Such was also the occupancy raiyat 
under section 6 of Act X of 1869—(Thakuraneo Basse v. Bishoshur Mukerji, B. 
L. R., 1 Sup. Vol., 202; 3 W. R., (Act X), 29). It also substantially restores 
the old law. Act X of 1859, while creating a statutory right of occupancy for 
every raiyat who had cultivated or held land for tweKe years did not expressly 
destroy or interfere with any similar right created by custom, cOT\tract, grant, 
prescription or otherwise.—See B. L. R., F. By 326. The object of Act X of 
1859 was to re-enact the provisions of, existing laws relative to the rights of 
raiyat and not in any way to destroy those rights. If therefore thft plaintiff had 
gorabundi teiyire existing before thojenactment of Act X, (and it had been fourtd 
that the plaintiff’s gorabundi tenure had been recognized in a long series of 
decisions commencing from the yO&r 1840), the enactment of the Act in no wise 
deprived him of his rights in that tenure—(Rajah Leelanund Bahadur v. Nirput 
Mahaton, 17 W, B, 306). Seo the Preamble and notes. 

The right so acquired cannot be taken away by contract—section 178 (1) (5). 

In Assam a raiyat can acquire a right of occupancy in lands held from the 
Government and cnltiv.'ited by him, under section 6 of Act X of 1859—(Elanuram 
Goonburah r. Bhata Ram Thakoor, 7 C. L. R., 47; I. L. R., 6 Cal., 196). In this 
case the Court undei’stood that the law in force in Assam is Act X of 1859. This 
has, however, been held otherwise in a later case—(ProsedhoNarain Koer v. Man 
Koch, 11 C. L. B., 554). 

By the operation of any enactment- —Sec section 6 of Act VIII of 1869 
(B-O.) and Act X of 1859, quoted under the next section. 

20. (1) Every person who for a period of twelve years, 
Drfioition of •• settled whotbcr wholty or partly before or after the 

'^*»^** ’* commencement of this Act, has continuously 

: held as a raiyat land situate in any village, whether under a lease 
or otherwise, shall be deemed to have become, on the expiration 
pf that perkid, a settled raiyat of that village. 

B^ion 6 of Act VIII of 1869 ran as follows: “ Bvoiy raiyat who shall have 
' vini. A (haa—Act X of 1859 section 6) cultivated or held land 

■ ■ for a period of twelve years shall have (has—Act X ojf 

;^9, iseotion 6) a riglit of occupancy in the land so cultivated or held by, hjm'i . 

it. be , hold under pdl|a or not, so lod^ as he pays the rent payshle On 
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accotmt of the same; but this rule doos^ot apply to Khattaar Neej-Jote or Seer 
land belonging to the proprietor of the estate or tenure and let by him on lease 
for a term or year by year, nor (us respects the aotaaf cultivator) to lands sub-lot 
for a term, o« year by year, by a raiyat having a right of occupanay. The holdieg 
of the father or other person from whom a raiyat iilhorits, shall be deemed to bo 
the holding of the raiyat within the meaning of this section.” 


Every person who has held as a raiyat.— This seetion should be read 
with section 4, and clauses (2) and (3) of section 5, as well as with Chapters 
XI and XV of the Act. The old Acts had, “ every ’raij'at who shall have (or 
has—Act X of 1859) cultivated or held.” Under the old law the term raiyat 
was not defined. The present Act defines it in clauses (2) and (3) of section 6, 
Reading therefore this section with the definition of “ raiyat” it would seem that 
two things are primarily necessary to constitute a settled raiyat« He must (1) 
be a raiyat and not a trespasser or middleman (tenure-holder) or oven au undor- 
raiyat; (2) he must hold for the purposes of cultivation. This section would 
therefore apply merely to raiyats who pay rent for the land they hold and culti¬ 
vate ; and whore a person by his own confession does not fall within the category 
of a raiyat, he cannot claim to be a settled raiyat. 

Thus occupation by a trespasser could not confer a right under this Act, and 
n, could* not be taken into account in considering whether a 

pei’son had occupied as a raiyat for twelve years”—(Sheik 
Peer Bux r.'Sheik Meeah Jan, W. R. Sp., F. B., 146 ; •Gholam Hyder v. Poorno 
Ghunder, 3 W. R., Act X, 147; GBaroob Handle v. Bhoobun Mohun, 2 W. R., Act 
X, 851. In Sreemuty Uma Sundari v. iCishori Mohun, 8 W.*R., 238, the zemindar 
obtained a decree against a raiyat for assessment on the ground tlnjt the raiyat 
held under an invalid lakhemji but instead "of assessing turned the raiyat out of 
possession; it was held that suit by the raiyat for recovery of land on the ground 
of anterior possession is not sustainable, and the raiyat must prove his title as 
against the zemindar, his anterior possession under the invalid lakheraj, the 
decision as to which he did not sue to set aside within proper time, being the 
possession of a mere trespasser and not that of aft occupancy raiyat. A party 
who has been in the occu{mncy of land without paying any rent is not entitled to 
the protection of Act VIII (B.C.) of 1869, section 6 and section 22, even on the 
ground of a right to hold tho land rent-free—(Kalee Krishna e. Shashani 
Hassi, 24 W. R., 52.) In Islian Ghunder v. Hurish Ghunder, 18 W., 19, 10 B, 
L. R., App. 6, plaintiff having in a former suit obtained a declaration that certain; 
land was his m41 land and not defendant’s lakheraj, brought a suit fer kbf« 
possession j it was held that the defendant’s holding either as a korfadar (sub¬ 
lessee) or as a trespasser gave him no right of occupancy under section 6, Act X 
of 1859, and that his erection of a mud-house on the land and dwelling there for 
more than twelve years afforded no presumption of acquiescence on the part of 
the plaintiff. Mere possession, however, of a permissive character and without 
any right cannot confer a right of occupancy—(Meherali Khan v. Ramrutun, 21 
W. R., 400; Addoyta Ghura v. Peter Dass, 17 W. R., 383; Kaheel Shaha o, 
Radha Kishen 16 W, R. 146), A raiyat who secretly possesses himself of laud 
and pays no rent for it has no right of occupancy in that land—i Ghoreeb Mundlq 
V. Booban Mohan 2 W. R., Act X, 86 j Gholam Hyder v. Ik)omo Ghunder, 3 W. 
B;, Act X, 147). Possession obtained and continued by fraud is not pCMSseoiiou 
witMn the meaning of this section—(Bhoobunjoy Acharjee v. Bam NatMn,j;9 W. 
B., ^9)j and mere possession in the capacity of a servant does not create the. 
right—(^Wooma Moye e. Bokoo ^Behara, 13 W. B., 333). In UurrC Qobindo v. 
BahU’uitth) I, B. R., 4 Cal., 67jk Garth, O.J,, observed; We arc very much 
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disposed to think that if the defendantsjheld by a service tenure they could not 
acquire a right of occupancy; however it is not necessary to decide that point 

on this occasion.” In the same way a person occupying 
merely as thq assignee of the zemindar and cultivating 
becadse of the oppoiiunity thus afforded, cannot claim 
the benefit of this section—(Wooma Nath v. Kundiin Towari, lU W. 11., 177), 
A possession which amounts’ simply to a mostagiri right to collect i^nts from 
raiyats is not such a possession as confers a right of occupancy—(Lala Ishnr i>. 
Bhola Chowdry, 17 W. It.,*242). The cultivation under the capacity of a ticcadar 
would not give liim a right of occupancy—(Ram Sarun v. Veryag Mabata, 25 W, 
B., 564; Thomas Savi r. Punchatiun itoy, 25 W. R., 602 ; compare Mukundalal 
Debi V. Orowdy, 17 W. It., 274). Persons wbo do not hold land as miyats Or in 
any other sense than as middlemen receiving rent from the actual cultivators 
ai‘e not within the purview of this section — (Gopee Mohuu v. Shoeb Chunder 
1 W. R., 68; liurish Chunder v. Aleicandor, Marsh, 470.) An under-raiyat 
tr d r. ttivat under section 4 and clause (3) of 

^ ‘ section 5 cannot be a settled raiyat—(Ketul Gain «. 

Nadur, 6 W. R., 168; Moalavi Abdul Jubbur v. Kalee Cliamn, 7 W. It., 
81; Haran Chunder v. Mookta Suudari, 1 B. L. It., A. C., 81; 10 W. It., 113; 
Nil Kumul V. Daneah Sheik, 15 W. R., 460 ; Unuopnrua v. Radlia Mohun, 19 W. 
R., 95 ; Gilmore v. Surbessuri, W. R., Sp., Act X, >2 ; llureelmr v. .ladu Nath, 7 
W. R., 114; Ishan Chunder v. Hurish Chunder, 18 W. R., 19 ; Kalee Kisto a. 
Ram Churn, 9 W. B.,*344). The new section seems to go far beyond the old 
law ; no person who is an under-raiyat, qycn if he bo holding under an occupancy 
miyat, or a raiyat at lixed rates, Ban be now a settled raiyat Tips is virtually 
overriding the decision of Raindlnrq Khan v. Haradhun, 12 W. R., 404. Li tbat' 
case Markby, J,, observed : “ Section 6 does not e:iclude from the acquisition of 
the right of occupancy those persons who hold from raiyats, but only those persons 
who hold from raiyats themselves having no right of occupancy.” The new law, 
however, docs not admit an uuder-miyat to be a raiyat at all, and sections 20 and 
21 puiqiort to confer fi.xity of tenure upon raiyats and not under-raiyats. 

A co-sliaror, by liolding*uiider other co-sharers, cannot acquire any right of 
Co-sharen occupancy—(Raghubur v. Bishnu Dutt, 2 W. R., Act X, 

92). A joint owner under a mutual arrangement by wU 
the co-sharers, who pays rent for his right of occupancy, is not a raiyat in the 
sense contemplated in section 4, Act X—(4 W. 11., Act X, 48; Miturjit Sing v. 
Mr. W. Fitzpatrick, 11 W. R., 206). The question will, however, depend ppon 
the nature of the holding, c. </., whether ho holds as a co-sharer or as a raiyat. 
Where a co-sharcr occupies a larger portion than bis own share or the whole 
estate, by renting the land ho occupies from one or more of his co-sharers, he 
may be sued for that rent under Act X of of 1859 by the person or persons with 
whom he engaged—(Kalee Persad v. Shhh Lataf at, 12 W. R., 418.) “ The ques¬ 
tion as to whether the parties,” observed Jackson, J., in this case, “ were land¬ 
lord and tenant or not, is a question of fact. I am not prepared to hold that in 
no ease can a co-sharer in au estate be a tenant of another co-sharer. I under- ■ 
stond that the Judge also would not go so far as this. Then what ate th|? 
chcumsisuces which would establish that relationship. The Judge says ‘attorn¬ 
ment or otherwis^ It is stated in this suit that the relationship is established 
the acts of the parties; by the fact that each co-sharer paid his feljb# oo* 

t rer directly the whole amount of rent due to him, and under the law appK- 
Ifl pnly to landlords and tenants brought suits for rent and obtained decrsbii 
, 4wt spwially the defend^t in this suit, when in exactly the same positibn 
lii thfe pn6»<>nt plaintiff^, stated that he wm the plaintiffs kndloid and sued- hiin 
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for iront ^ land lield bj tbo plaintiff as farmed of the defendant’s oo-sharer; and 
I think that the act of the defendant in bringing his suit was a virtual admission 
that as regards such tenures as the plaintiff now sfies to recover rent upon, the 
parties stood in the relationship of landlord and tenant. The J^dge was thgre- 
fore wrong "in law in holding that it wfts no evidence of the fact. There is 
evidence in the case, both oral and documentary, that tho different co-aharers do 
recover their rents directly from each other according to U- jir shares,” The 
same view has been adopted in Gooroo Prosunno v. Gobinda Prosad, 1 W. 
B., 34. The mere fact of a division of a parent-estate, however, does not 
reduce a pai’ty to the position of a raiyat not liable ’to ejectment—(Lalit Narain 
V. Gopal, 9 W. R., 145.) A butwara, on the other hand, does not extinguish 
tho.rights of tenants, nor does the fact of one of the proprietors being the 
tenant destroy his tenant right, becauso another has bad the land allotted as 
part of his share—(Nathulal Chowdry r. Sadatlal, Sp. W. R., 271.) A holding for 
twelve years under one of several co-proprictors gives a right of occupancy under 
section 6, Act X of 1859, provided the tenant has paid rent which payment he 
may, in the absence of fraud, make to any ono of tbe co-proprietors whom he 
chooses—(Mooktakeshi v. Koylash Chunder, 7 W, R., 493. Compare Ranee 
Sarutsundari Dcbia v. Mr, Charles Binny, 25 W. R., 847 at p. 350; L. R. 5 I. A. 
168.) 

The holding must be we have said as a raiyat, and a raiyat is primarily a 

E erson who has acquired a right to hold land for the purpose of cultivating it by 
imself, or* by members of his family, or by hired servants, or with the aid of 
partners (section 5, clause 2). II then a person holds a land for a period of 
twelve years by sub-letting it to others or pp-rtly by sub-letting and partly by 
w cultivation, or for some time by cultivation, and for some 

time by sub-lotting, •under tho definition of section 20, 
clause 1, it is doubtful if he dbuld be a settled iraiyat, ssid hence it is doubtful 
too if he could acquire a right of occupancy under section 21. "If, however, once 
he is ripened into a settled raiyat by cultivation for a period of twelve years, , 
does he cease to have an occupancy right as soon as he sub-lets his land to an 
under-raiyat P Clause 1 of section 21 seems to giv»an nffirmativo answer to this 
question. “ Every person,” it says, ” who is a settled hiiyat of a village within the 
iqeaning of the last foregoing section, shall have a right of occupancy in all land 
for the time being held by him as a raiyat in that village, so that a settled ra^at 
will have a right of occupancy only when lie bos hold a land as a raiyat. The 
words * for the time being held as a raiyat ’ imply that when a settled raiyat oeasea 
to hold a land as a raiyat, e. g., by sub-letting, he will have no right of occupahoy 
in the land hold by him for the time being. We are not aware if the Legislature 
<meant this for a positive check upon sub-infeudation. We should suppose, how- 
,ever, that the definition of * raiyat’ in clause 2 of section 5 is not intended to bo 
exhaustive. We must have a regard for local custom and the origin of the 
tenancy (clause 4 of section 5). Sub-letting again may be consistent with the 
position of a cultivator. In Ram Mungul v. Lnckhy Naxain, 1 W. R., 70, a 
Division Court held that the mere fact that one who holds land sub-lets 
it, does not make him a middleman, and that tho real question to be tried was 
whether the defendant was or was not a raiyat or one who held land under otdv, 
tivation by himself or others who took feom him nndei his snpeiyisibn as' a 
, superior cultivator, or whether he was a middleman because be r^Uy did not 
cultivate in the sense of section 6, Act Xj but was a general lease-holder or 
speculator in land rent.” This rule was adopted in Karoolal v. LuchndphI, 7 W. 

definition, however^ given in clanse,2 of section 5 makes thia point 
mere clear. If the holder culti'^les id one of the modes described in this emuse 
13 
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|)0 is a raiyat. If, on conirafy, he seyers himself entirely from the cnltiya* 
tion of the land and rednces himself to a mere rent>receiver, he is a middleman. 
•The old section ran as follcavs : “ Bnt this rule does not apply to khamar, noej- 
jote> or seer land, belonging to the proprietor of the estate or tenure and let by 
him on lease tor a term, or*ycar by year, nor (as respects the actual cultivator) 
to lands sub-let for a term, or year by year, by a raiyat having a right of occu¬ 
pancy.” Hence in Kali Kiehore v. Ram Churan, 9 W. R., 344, Jackson, J., 
observed: “ Section 6, Act X of 1859, distinctly alludes to the circumstance of 
^a raiyat vdth right of ocotipancy sub-letting his land, and does not declare that 
such raiyat thereby loses hi» tj'ght, but that the sub-lessee thereby gains no right. 
It is very common all over the country for raiyats who have rights of occupancy 
to sub-let in the bazar; but that gives the zemindar no right to dispossess the 
raiyat with right of occupancy as the zemindar here has done.” That portion 
of the law upon^which this decision is based has not been ro-enacied—see, how¬ 
ever, section 85 and section 178, sub-secfion (3) clause (e) of the Act. The 
above decision was followed in Jaraeer Gazi t>. Gunai Mundle, 12 W. R., 110. 
But see Narendra Narain v. Ishnn Chnnder, (F. B.) 22 W. R., 22, in which it has 
been held that when an occupancy raiyat sells his holding, his right of occnnancy 
ceases. In Bibi Sohodwa v. Smith, 12 B. L. R., 82; 20 W. R., 1.S9, S. C., 
Phear, J., said; “ I cannot extend the mere right of oconpaiicy beyond the right, 
on the part of the person entitled to it, to occupy ^nd till the soil, either by 
himself, or his servants, or by by his lessees or licensees, i. <*., at the farthest, by 
persons who are in some dcgi’co subordinate to him and under diis control, 
thronghout the whole time of possession. See en this point notes headed ‘ EEoefe 
pf a transfer of holding of an jccnpaiJcy raiyat’ under soctiori 23. In Dumri 
Sheik V. Bishessur Lai, 13 W. R., 291, it was oven held that an occupancy raiyat 
„ . ., • can grant £w mokurari lease without the consent of his 

® landlonl, j^ut such lease is oflly binding between him and 

the lessee, atid tf the landlord is not thereby deprived of any legal right which 
he possesses, and if ho dispossesses the lessee without tho assistance of the law, 
he is guilty of trespass. Leaving aside tho question of sub-letting, it follows 
from the definition of ‘ raiyat’ tliat the laud must be used for agricultural pur¬ 
poses, otherwise no right of occupancy is acquired. Thus 
it was held that a tenant who had obtained a plot pf 
ground for building a house ojj^tained no right of occu- 

S ancy in the land. “ The occupation,” said Phear, J,, “intended to bo protected 
y this section (section 6, Act X), is occupation of land considered as the subject 
of agricultural or horticultural cultivation and used for tho purposes incidental 
thereto, such as for the site of tho homestead the raiyat or mali’s dwelling-house 
and so on. I do not think that it includes occupation, the main object of which 
is the dwelling-house itself, and where the cultivation of the soil, if any there be, 
is entirely subordinate to that. I had occasion in tho case of Khollut Ghunder 
p. Amirto, reported in the first volume of the Indian Jurist, New Series, 426, 
to consider the matter very fully, and I see no reason now to alter the opinion 
which I thra expressed—(Kalee Kishen v. Sreeinati Janki, 8 W. R., 250.) Simi- 
larly no right of occupancy is acquired in land used for the erection of a school 
pr a church-(Ranee Shornomayi v. Blumhardt, 9 W. R., 552.) In Koylash 
Ghunder u, Heeralal, 10 W. R„ 403, the High Court found that the land wMoh 
was ongmally taken for horticultural cultivation being large in quantity (60 
; ^eghas 15,cottas) caimot now be considered as entirely subordinate to the house 
'ivhioh was erected on it, and that therefore Act X will apply. But where, ft 
who w^ a breeder of horses, had occupied land for grazing, it was held 

i^qupred a right of occupancy in it—(Fitzpatrick p. Wallace, 11 W. E., 
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231.) This will now follow from the^oxplamAion of danse 2 of section 5 which 
defines a raiyat. That explanation runs to the following effect: “ Where the 
tenant of a land has the right to bring it under cultivation, he shall bo deemed 
to have acquired a right to hold it for the purpose of cnltivation^ notwithstaj^d- 
ing that he uses it for the purpose of gathering the •produce of it or of grazing 
cattle on it.” So that a raiyat will now acquire a right of occupancy in a thresh¬ 
ing field or pasture. Act X was not intended to apply to any la^d, except land 
of which the main object was cultivation—(llamdhan v. llaradhan, 12 W. R., 404. 
In the matter of Bromo Moyee Bowa, petitioner, 14 W. R., 252, the Judges 
differed in opinion; “I have frequently held,” observed Jackson, J., “ that the 
provisions of Act X of 1859 did not apply to suits of that description, the land 
being occupied for the purposes of building, and not agriculturally or in the 
neighbourhood of lauds occupied agriculturally.” “ I see nothing in tho Act,” 
said Mittor, J., ” to justify any distinction between suits for ayreai’S of rent on 
account of land used for agricultuml purposes, and suits for arrears of rent on 
account of land used for other purposes.” L. S. Jackson, J.’s opinion prevailed, 
„ . . Compare Madun Mohan v, Stalkart, 17 W. R., 441; Kalee 

Mohan v. Kalce Kristo, 11 W. II., 18.S; Church v. Ram 
Toonoo, 11 W. R., 547; Rani Doorga v. Bibi Omedunnossa, 17 W. R., 151. Per 
contra it has been bold that a suit could be brought under Act X for arrears of 
rent due on account of land used for building purposes—(Biuja Nath e. Gopee 
Nath, 17 W. R., 18.3; Watson v. Gobindo Chundra, Sp. W. R., (Act X), 46; Sheik 
Nasirali v. Sadutali, Id,, 102; Bipro Das v. Wollen, 1 W. R., 223 ; Tarini Prosad 
V. Bengal I. Company, 2 W. R.,XAct X\ 9 ; Mathoora Nath v. Campbell, 15 W. 
R., 403, Tho vtliole question was, however, Botjtlod by the'Full Bench decision 
„ Uit Ranee Dur^a Sundari v. Bibi Omedunnessa, 18 W. R., 235. The new Act has 
adopted tho view of the Full Bench decision* and has taken particular care to 
lay down that a settled raiyat must be a cultivator, and must hold his land for 
the purpose of cultivation. The right af occupancy acquired by a cultivator 
under Act X of 1859, or Act VIII (B.O.) of 1869, is, however, as applicable to 
that portion of tho land which is used for habitation as for that portion which is 
cultivated. In Mohesh Chunder v. Bisho Nath Doss, 24 W. R., 402, Markby, J. 
observed: ” I do not think it necessary to go through all tho cases which have 
been referi*ed to, but I think it desirable to refer to what I believe is the earliest 
case upon the subject, namely, the decision in 8 Weekly Reporter, p. 250. There 
tho land in respect of which the right of occupancy was claimed was a piece of 
land let to a widow for the construction of a hasha-bari. Mr. Justice Phoar was 
of o'pinion that Act X of 1859 was not applicable to land lot for such a purpose. 
In that judgment, Mr. Justice Bayley concurred; but he is particularly careful 
to point ottt that that decision would not apply to hastoo lands such as might be 
met with in an ordinary cultivator’s holding, thereby clearly showing that, in the 
opinion of Mr. Justice Bayley, bastoo lauds in an ordinary cultivator’s holding 
would be the subject of provisions of Act X of 1859, and now of Act VIII of 
1869 (B.O.). I am not aware that that opinion has been dissented from in afty 
other case. It certainly would ho a matter, I think, of some surprise if a raiyat 
with an ordinary holding, and having built his house upon a portion of it, were 
to find that, although ho bad a right of occupanay as to the culturable land, ^ 
had not a right of occupancy as to tho rest. Both the Courts below have held 
that tho laud occupied for dwelling purposes by the cultivator is protected in the 
same way as the remainder of the tenure, and I think in so deciding those Oourfe 
have acted entirely in accordance with tho law.” This view it seems will ^^btoin' 
under the new Act, because though the definitjon of * raiyat ’ docs not save his' 
habitation} eub'Clause (/) of claujie (2) of section 7^ makes the erection of a 
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d'virolHng house by ihe raiyat to be an jmprovemSnt. Indeed it appears to zoe 
that sections 20 and 21 should be read with sections 76 and 77 and 79 of the 
Act, so that the improvements mentioned in sections 76 and 79 would be no bar 
tq the retention or acquisition of the status of a settled or occupancy raiyat. 
^^ere the rent for hasioo laifd was paid by the raiyats to their landlords separate- 
“ly from the rent paid for the cultivated lands, but the tenure of the hastoo lands 
was a raiyatwari tenure, it was held that as a matter of law, the distinction in 
the mode of paying rent did not exclude those lands from the operation of Act 
JSC of 1859 or Act YlII (B.C.) of 1869—W. S. N. Pogosoo. Rajoo Dhoopee, 22 
W. B., 511, per Markby, J.' .Similarly it has been hold that laatoo land upon 
which the raijat’s heuso is built, does not fall within the definition of land for 
building purpososr-'(Naimadha Jf>wardar v, Scott Moncrieff, 3 B. L. B., A. C.| 
283; 12 W. B., 140). A landlord who allows his tenant to invest capital in ewot- 
ing buildings on land let for cultivation, and raises no objection for a consider- 
able number of years, will not be allowed to disturb the holding. The fact of 
the building having been allowed to remain is primd facie proof that the land 
was let for building purposes—Brojo Nath Chowdry v. Steuart, 8 B. L. B., App., 
61 j 16 W. B., 216. A raiyat who relies upon a right of occupancy must bo taken 
as admitting that the letting was of such a character as is contemplated by Act 
VIII of 1869 (B 0.) which applies only to agricultural holdings. Where land 
was let on the understanding that it was to be used for cultivation, the fact that 
the raiyat has acquired a right of occupancy does not alter any of the terms of 
the letting, except the conditions (if any) fixing a term for the tedancy. The 
statutory right of occupancy cannot bo extended so as to make it include com¬ 
plete dominion over the land subject onl/ to the payment of a rent liable to the 
enhanced on certain conditiuiis. The landlord is still entitled to insist that the 
land shall iTo used for the purpose for which it was granted; and although a 
liberal construction may bo adopted, it cannot extend to a complete change in the 
mode of enjoyment—(Baboo Lai Sahoo v. Deonarain Sing, 1 C. L. B., 294; 
T, L. B., 3 Cal., 781). This case was distinguished in Prosunno Kumar v. 
Jugunnath Bysak, 10 0. L B., 25, and it was held that where land has, with 
the consent of the landlord? ceased to be agricultural, and the tenant has since 
built a homestead, or used pari of it for tanks or gardens, the nature of the 
tenure is not thereby changed, nor is the tenant thereby deprived of any right 
of occupancy which ho might have acquired. 

An indigo-conoem or firm has no corporate or legal existence, so far as the 
•* ,. i question of a right of occupancy is concerned, which cafi 
™ or oapi a a recognized in particnlar individuals’—Cannah o. 

Koylash Clmnder, 25 W. B., 117; Rai Kumal v. J. W. Laidlay, I. L. R-, 4 Cab, 
957. Jackson, J., observed in this case: “It appears to me that id point of 
foqt to apply the terms of section 6 to a holding such as the present would be to 
^tend the nieftning of section 6 to a most inordinate and dangerous degree, Ib 
IS no doubt the case that when a raiyat holds land which he may cultivate, the 
circumstanco that he has sub-let that land to an under-tenant does not deprive 
Mm of the right of occupancy, or prevent such a right growing up. But 13ie' 
ewe is tdtq^etber different when the tenure is of such a nature that it could not bfli' 
wtithin the Means of ooeupanoy or cultivation of a particular raiyat, and hei^ the 
fiwt is that there is ew pai^cular individual raiyat. Here is association 
. Jjswsous constituting a firm who have a large capital, and who devote their i^ez^ 
ythe improvement of the soil for the benefit of the country and also im 
s 5^. respect of such a body, there is also an authority* 

^e ease. In iU cas« of Caunan e. Koylash Ohuuder, 26 W. B., U? 
M**' Juslace^Macpheiuon and my brol4i0r Morri^ it waa 
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tbat ihe Agra Baak, as the represeatatiTe of an* indigo coneern or fim> ooald not 
bo regarded as entitled to plead a right of oocupancy. They said,—* an indigo 
eonoem or firm has no eorporate or legal existence ■vfnioh we can recognize in 
a suit like ^is. So far as the question of a right of occupancy is concerned, all 
that we can look at is occupancy by particular individuals; and as far Tts sUSh 
occupation of this land goes, the present appeal fails.’ In those observations wo, 
concur, and it would be impossible, we think, to hold* that a firm or partnership 
could take the grant of land and by arrangement among thomst,.ves, continuing 
for a series of years by changes in the partnership, band over the land from one 
person to another under the guise of a right of qceupancy. What the firm of 
Robert, Watson & Oo. took from the zemindars in this case was not a raiyat’s 
tenure for the purpose of ordinary agricultural use. It was a tract of land 
amounting to an estate to be worked by them by moans of capital for the purpose 
of carrying out a particular speculation. It appears to mo that neither the terms 
of Act X of 1859, nor of Bengal Act VIII of 1869, contomplalo the right of 
occupancy growing np in such a case as this." 

In a recent case Mr. Justice Field would not follow the decision of Cannan 
*. Koylasb Ohunder, 25 W. R. 117 or of Rai Kumal v. Laidley, I. L. E., 
4 Oal., 967. With reference to the first he said “ the report does not show 
the particular facts of the case with reference to which these observations of the 
learned judge wore made, ^e do not know who were the persons who constitu* 
ted the indigo concern or firm, or whether their names were upon the record, or 
whether thete was any evidence to show that these persons had held for 12 years 
after they had obtained posseasbn." With reference to the second case he ob¬ 
served : *' It is clear from the potta given at p. J^55 that this was a case of an 
w-i^ara lease, add that it was not )ike the present, which is a case of a jote-dari 
lease, that is, a cultivating lease." Distinguishing thus from these decisions the 
case under consideration, he* continued: " wo, think that this was a cultivating 
lease—a lease granted to the lessees for the purpose cultivating indigo; and so 
long as cultivation is contemplated, we think it is immaterial whether the culti¬ 
vation intended is that of rice, jnte, indigo or other crop. But then it is said that 
this was a lease granted to the firm of Robert Watson & Co,, and under such 
a lease particular individuals cannot acquire a right of occupancy. If this lease 
had been drawn np by skilled legal agency, instead of l^bert Watson & Co., 
there wonld have been inserted the names of the persons who then were mem¬ 
bers of that partnership. Bat inasmuch as the names of these persons could 
bo ascertained on the principle id cerium est guod cerium reddi potest, we think 
that' this must be taken to be a lease to the individuals who were at the 
members of the firm of Robert Watson A Co., and the lessee acquired a light 
of oocujpanoy.—(Laidley t>. Gour Govind, I. L. R., 11 Cal., 501.) 

It IS doubtful if Mr. Justice Field was correct in this view. The whole Act 
would show that the word * raiyat’ in section 6 of Act X of 1859 or Act VIII of 
1869 B.O. was meant to protect a bond fide cultivator as he is ordinarily known 
in the peasantry of Bengal, and not an association of persons. In our ordinaiy 
parlance, by the word ‘ raiyat' we do not understand a collection, body or fii5 
hat a raiyat simple and pare. 

The question, however, will not be free from doubt under the definitions of 
tiie new Act. The definition of a 'settled raiyat’ begins wiikh the word ‘pers^?, 
and a ' person’ under the the General Clauses ‘ Act (see ante, p. 25) includes jn- 
oorporMied asstxmlaona of persons* No doubt this definition is controlled by 

words * as a^ raiyat”’ (». e,, the' ^^rson’ must hold' as a raiyat’ or ho cannot 
gww.into a settled.raiyat), but the defimtion of the word ‘imyat’ in section 5 
« mther widoi a»d would include , a ‘ persop’ who would cultivate by ! hired 
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servants and tbereforQ an association of persons or a firm. An indigo or tea 
cultivating firm would not fall under tlTe definition of tennre*bolder because its 
purpose is not to collect rent or to bring the land under cultivation by estab¬ 
lishing tenants upon it, but it may fall under the definition of a raiyat because 
iflf object is t6lsu]tivato the land by Mred servants. This view whicfi follows from 
sections 20 and 5 together can only be met on tbe ground that the object of the 
Bengal Tenancy Act was to jimend and consolidate existing law with regard to 
the landlord and tenant, and not to revolutionise things, and that the application 
of the theory would be fraught with many evil consequences, because by reading 
sections 20 and 21, and 176 of the Act, together, all the indigo and tea concerns 
in this country would under Chis view be converted on the date of the operation 
of the Act into occupancy raiyats, in spite of any contract to the contraryj In 
sections 20, 21, 26 and 178 the object of the Legislature obviously was to pro¬ 
tect weak persons from evictions, and to encourage the growth of occupancy right 
in them at the expense of tho laws of conti'act. If provisions made with this 
view be applied in favour of strong persons like an organised association, it would 
be a hardship upon the zemindars, and they would refuse in future to admit 
•any firm into their zemindari, a consequence which would bo prejudicial to the 
interests of the country. The equitable view should therefore be that which has 
been adopted by Mr. Justice Jackson in Eai Kamal Dasi, quoted above. 
Though an indigo or other firm may technically ^all under the definition of 
‘ raiyat’ in section 5, wo must not forgot that under its sub-section wo must have 
regard to * local custom ’ j;o determine whether a tenant is a tonure-dioldor or a 
raiyat, and an indigo-planter or a firm of a sknilav nature will hardly be consi¬ 
dered as a raiyat in the general accoptaruse of tho country. , 

The definition of the word ‘laiyat’ as given in section 5 does *not include ja. 
necessary elfcment of payment of cent, To hold for the purpose of cultivation 
is sufficient to make a person a raiyat, though his interest must bo a subordinate 
interest to the superior holder. Hence, whether a raiyat pays rent in kind or 

cash bo acquires a right of occupancy by 12 years’ pos- 
***** ****** session. Therefore it has been held that ordinarily a 
holding under a hhagdhari tenure (i. e., where the rent 
consists of a ^rtion of the produce) would establish a right of occuj»<ncy 
under section 6, Act K of 1869—(Hurrehur v. Bissessur, 6 W. R., (Act X)» 
17.) So a hhaoU tenure may bo a goozusta tenure, and a raiyat who pays 
rent in kind and is in possession of or cultivates land for a period of twelve 
yeawi has a right of occupancy in the land so held or cultivated by him, so long 
|w he pays the rent in kind for the same—-(Jutto Moar u. Musst. Basmntt Eoer, 
16 W. R., 479.) It is not essential to tho acquisition of occupancy rights that 
' ^ tho raiyat should have paid rent in respect of the land. 

•Sn&fo It is sufficient, under section 6 of Act VIII of 1869 

fut^ltorSen^n*^**^* person claiming to have acquired such 

: ’ rights should have cultivated or occupied the land for a 

period of twelve yeai-s, and should be a raiyat—(Naraiu Roy v. Opnit Misser, 11 
CS, Xi. B., 417). After inciting section 6, Mitter, J., observed: “ ft is clear f^m 
of the section that for the acquiring of the right of occupancy two 
ooiiditiona are only necessary, viz., (1) the cultivation or holding of land for 12 
yea^ and (2) that the person holding or cultivating should be a raiyat. No 
doubt in many osees the fact of non-payment of rent would be a valid ground 
holdingmiat the land was held by a person not as a raiyat but as a trespasser. 

g t where not^rithstaxu^g non-payment of rent the holding or culrivUticm aai a 
jEsi iS estaldished for 12 yeara, the essential conditions of the section , are lul- 
|d. I’h® J^naiff was of o|luion that the w^tds “so long as he pnys tbe<w^t 



I8B0. 20.] 


THE BENGAL TBNANCT ACT. 


108 


payable on aoconni of ibe same ” show that the payment of the rent is an essen¬ 
tial requisite for the acquiring of the right of occupancy. But ho is mistaken 
. in this, because the section says that a raiyat, &o., ahaH have a right of occupancy 
so long as ho pays rent, &o., i, e., a raiyat who fulfils the two conditio ns men t 
tioned abqve shall havo a right to occupy the lani (which moan^ie cannot bb 
evicted against his will) so long as ho pays rout, &o. Thoreforo the acquiring 
of a right of occupancy is dependent only upon tho two condi^’ona mentioned 
. above, but the maintaining of it is further dependent upon another condition, 
vis., payment of rent. It was contended that it would be anomalous to hold 
that, although a right of occupancy may bo acqqirtsd by a raiyat who has not 
paid any rent, yet the moment it is acquired it would bo extinguished if the 
payment of the rent be withheld. But reading section 6 along with sections 32 
and 52 of the Rent Act, it would appear that the construction wo adopt is not 
open to this objection. No doubt non-payment of rent works a^ a forfeiture of 
the rights of occupancy and renders a raiyat, whether he has a right of oc- 
enpanoy or not, liable to bo evicted (see section 22). But a raiyat having a right 
of occupancy cannot be evicted, otherwise than in execution of a decree or order 
under the provisions of tho Rout Act. Therefore before a landlord can really 
reap the benefit of the forfeiture of a right of occupancy incurred by non-pay¬ 
ment of rent, ho must bring a suit to ojeot the raiyat, and whenever such a suit 
will be brought, the raiyat^ will liave the power to prevent tho forfeiture by 
paying the arrears of rent under tho provisions of section 52. In this respect 
section 52 makes no difference between an occuimnt ai»d a non-occupant raiyat. 
Both have the same privilogo o# pro venting eviction by the payment of the 
arrears of rent within a certain time.” • , 

But the mbro omission to pay rent for five years does not, of itself, amount 
to forfeiture .of a raiyat’s right of occupancy, and will not be snfficieitt to sustain, 
an action by tho landlord for the recovery of tho,raiyats’ holding—(Musyatulla v. 
Noorzahan, I. L. R., 9 Cal., 808; Brojendra ICumar v. Bungo Chnuder Mundle, 
12 C. L. R., 389.) 

Where, however, a tenant having a right of occupancy abandons his holding 
and ceases to pay rent for five years, it is not a right construction of section 22 
of Bengal, Act VIII of 1869, to say that the landlord may not put another tenant 
into possession without tho formality of a suit. Section 6 of Bengal, Act VIII of 
1869 expressly limits the duration of occupancy right by tho woi^s “ so long as 
he pays the rent payable on account of tho same,” and distinct abandonment and 
cessation to pay rent disentitle the tenant from enforcing the rights which hft 
may* havo previously enjoyed—(G-olam Ali v. Golap Sundari, I. L. R.,B Oal.,, 
612.) Whore a raiyat bad been in possession of land, but had been dispossess¬ 
ed, and for some years previous to suit had failed to pay rent, it was held 
that at the time of the institution of a suit for recovery of possession, he had no 
subsisting title and oonsoqnenily his suit must fail.—(Hem Chunder v. Ohand 
Akund, 1. L. R„ 12 Cal., 115.) 

Where land held by tenants with right of oocupanoy was completely sub¬ 
merged for a number of years, and during the period of such submersion, no rent 
was paid by the tenants— Held, that the tenants had, by non-payment Of rent 
during the period of submersion, forfeited their rights of occupancy—(Hem NatR 
V. Ashgur Sardar, I. L. R., 4 Oal., 894.) * , 

A possession which amounts simply to a moostagiri right to collect rents frout. 

raiyats is not such a possession as confers a right of occn- 
pancy-(Lalla Ishur Wt u. Bhaka Ohowdty, 17 W. 
242.) A tiocadar occupyi^ land merely as the assignoo 
of *|he zemLodar, and cultivating bpoau^e of the opportunity thus afEciided, cannot, 
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midei^ colour of that character, o&im the right of oocupancy under section 6, Act 
, X*-^(Wooma Nath Tewari v. Koondon Tewari, 19 W. B., 177») A ticca ieaee can¬ 
not confer a right of occuphncy, and the ticoadar is bound to restore his holding 
to the eemindar in the condition in which he got it when his lease is over—“ 
(&uhswun Sahoo and Junta Sahoo'for self and goardian of Ram E!al^an SahoO| 
RamphuljMahaton and Gunga Bishen Rawat c.VeryagMahaton, 26 W. R.^ 664.) 
Where a person held raiyati lands alternately as cultivator and farmer for about 
60 years— Reid that his onltivation for broken periods would not deprive him of 
his right of occupancy under section 6, Act X, and that the doctrine of merger 
did not apply to such cases—(Mokundilal Doobe v. L. G. Orowdy, 17 W. R., 274 \ 
8 B. L. R., Ap., 95.) Where a person holding some land at first as a raiyat, 
subsequently obtained a' farming lease of it, and thus became assignee of the 
landlord’s interests, and took ^vantage of his position to allow himself to 
acquire a right of occupancy as a raiyat; hsJd that the proprietor on the termi¬ 
nation of the farming lease, was entitled to have the land back free of all encum¬ 
brances. Although the doctrine of merger does not hold in this country, and 
the same person may hold a piece of land both as raiyat and farmer distinctly, 
yet, aS the raiyat’s occupation is a possession adverse to that of the landlord, it 
follows that in any case in which in consequence of the two interests being held 
by the same person, the landlord’s will and restraining power as against the 
tenant are in abeyance, the raiyat’s right is also so far in abeyance that it cannot 
undergo any change until the landlord’s rights are released from the cxistody of 
tile tenant. Where a raiyati interest co-exists with a farming titlh, the raiyati 
interest must remain unchanged in character during the currency of the fanning 
lease—(Thomas Savi v. Panchanjiu, 26‘W. R., 503.) • 

In a suit by the purchaser in 1878 at a Government revenue rihle against tita 
former proprietor for possession of "the laud sold, the defendant alleged that his 
predecessors in- title purchased.the land from Government in 1861, and that he 
and his predecessors in title held it till 1878, but that his predecessors in title, in 
addition to holding an absolute gnjastadari right, had been in possession as 
hoonpancy raiyats since 1263. Held (1) that the defendant was not entitled to 
claim oocupancy rights through his predecessors in title as ho had not inherited 
from them, and (2) that during the period he held possession as proprietor the 
power to acquire a right of occupancy under section 6 of Act VIII of 18^9 
B.G. was in abeyance-^Lal Bahadur Singh v. E. Solano, 12 C. L. R., 659; I. L. 
B., 10 Cal., 46. The judgment in this case runs thus : ** In au unreported caset 
Cts., Regular Appeal No. 162 of 1877, decided on the 25th February 1879‘-<^ 
BLishen Prosad Singh v. Rajah Radha Porsad Singh, Garth, O.J.. with refeihnoa 
to the contention put forward in that case, vie., that one of the parties was en¬ 
titled to a right of occupancy as he had held the lands in suit in that case in the 
double capacity of a raiyat and as proprietor, said; ‘ But we think that this view 
is contrary both to the letter and spirit of the Rent Law. A man cannot occupy 
the donbte character of landlord and raiyat, or make a pretence of paying rent, to 
himself for the pnrpose of acquiring an occupancy right against other people/ 
It was held in that case that under the circumstances no right of occupancy 
CQtild be acquired. The Chief Justice was of opinion that a raiyati holding 
would in the proj>riotory interest after the purchase of the latter. It i» 
not neoeSsary for useto express any opinion upon this question, via., -whether 4^ 
intermit merges and becomes extinguished as soon as the raiyat purohasee 
^ estate in which the raiyati holding is situated, but the learned Chief Justice 
! ,^d in this mtec for the reasons given in his judgment that the ttnyatS oOUld Hot 

^unamm ^nder the eiroumstenoes set forth ahove. In the 
^^8^^ V. Panohwaaa# 26 W. R., 60% B was held thi^^ A 
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mbijati right/ would not merge, stUl would remain in •abeyance eo long as the 
raiyat would be in possession of the estate in another capacity. Mr. Justice 
Ainslie, who delivered the judgment in that case, t^s also one of the Judges in 
another case reported in 17 W. E., 274. That case was decided bx. J^ti oa 
Loch and itr. Justice Ainslie. At first sight it would appear that thatoa^ was 
inconsistent with the decision of the learned Chief J ustice referred to above, but 
the explanation that Mr. Justice Ainslie gave of hia* views upor the subject in 
the latter case of Savi v. Panchanan, goes to show that so fer as the actual 
decision of the subject is concerned, there is no inconsistency between the deoi* 
siou in 17 W. E., 274, and the unreported case citSd above. Both in the cases 
reported in 17 W. E., 174, and 25 W. E., 503, the Judges held that, though the 
raiyati interest did not merge, yet so long as the raiyat remained in possession 
of the land in a doable capacity, i. e., as landlord and as raiyat, he could not 
acquire a right of occupancy under section 6 of Act VIII of 1869 (B.O). In 
this view we entirely concur. Section 6 provides that cultivation or holding for 
a period of twelve years confers upon a raiyat a right of occupancy, i. e., a right 
to remain upon the land against the will of the landlord. This right of ocou* 
pancy must, therefore, be acquired against somebody, and if the raiyat is in 
possession of the land in a double capacity both as a raiyat and as a malik, it is 
almost inmossible to conceive how ho can under these circumstances acquire a 
right of 4ccapancy against himself. Therefore a reasonable view of the law is, 
that daring the time a raiyat remains in possession of the land in such doable 
capacity, thb operation of the acquisition of the rigli^ of tenancy remains in 
abeyance .”—Fer Mitter and Wilkfnson, J. J. For a fuller judgment of the cases, 
reported in 25, W. R., 503 and 17 W. R., 2^4, see notes under section 22, 




The , 
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The right of occupancy is a right given flb a raiyat continuing only so long 
proprietor holding the raiyat pays rent for the land he holds, and though 
1 . it cannot be affected by a wrongful evfction, still when 

the zemindar acquires the land by purchase and takes possession, even in tho 
benami name of a third party, seeing that lie cannot pay rent to himself, tho 
right is gone and cannot be subsequently revived.—(Radha Govind Koer v, 
Bakhal Das Mukerji, I. L. E., 12 Cal., 82). 

A raiyat oconpying and cultivating land for more than twelve years under 
A riaht of ooou ano ^ landlord who has no title to the land, nevertheless 
will grow even un^r^a acquires a right of occupancy. The right is one whicli 
* ” * letting of a is not conferred by any lessor, but which, by virtue of 

•B^are . grows up in the raiyat from the mere oircum.. 

stance of cultivating the land for twelve years or upwards and paying rent duo 
thereon—(Zoolfan Bibi v. Eadhika Prosunno, I. L. R., 3 Gal., 560; Syud 
Amer Hossein v. Sheo Suhae, 19 W. E., 383; Pandit Sheo Prpkash e, 
Sahai, 8 B. L. R., 165). If land was let by one of several owners, 
the raiyat will acquire a right of occupancy—(MukteieBi t>. Kailas Ohunder, 
7 W. R., 493). 


Yor a p^od of twelve years continaotudy, dEO.'— >This section has a ‘retro- 
spective operation. Bo under Act X of 1859, it was held that the Legislature, 
intended that a holding for twelve years, whether wholly bqfore or wholly alter, 
Of partly before and partly after the passing of Act X of 1859, should enl^te a 
raiyat to a right of occupancy—(Thakurani Dasi v. Bishessur MuMrji, 3 ’^St B,, 
Act Xt 29, F. B.) A potta granted previons to the date of the passing of Aot X 
is. subject to the same rules of interpretation a^ potta grafted subseqtumt W 
and Ihe proviso oontai^pd in the loUowi&g action would squally apply 
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to poiifts granted before or aftel" the promulgation of Act X—-(Pandit Sheo 
^ . Prokash v. Bam Sakoon, 17 W. E., F. B., 62.) The' 

OontinuonapoMossion. cohtinuous possession for twelve years which is the 

fubiect of tl^s, section, must be a possession under one and the same ri^ht, 

** In our opinion,” remarked Macpliefson, J,, “ the right of occupahcy acquired 
under section 6 must -be an occupancy of one and the same kind, that is to say, 
it must be occupancy by the person pleading it, or by his father or some other 
person from whom he inhei'its. Here the first five years’ occupancy relied on by 
the plaintiff were years during which the land was cultivated and hold, not b^ 
the plaintiff alone, but by thq plaintiff aud Khoda Bus. It scorns to us that this 
is a distinct and different holding from the subsequent holding by the plaintiff 
alone. The plaintiff has therefore failed to prove that ho cultivated or hold the 
land for twelve years, and tliei-eby acquired a right of occupancy”—(Sheik Maho¬ 
med Ohaman v. Earn Fersad Bhukut, 8 B. L. R., 338; 22 W. R., 52, note.) This 
decision has been expressly ovor-ridden by clause 4 of section 20 of the new 
Act. In A. J. Forbes v. Ratnlal Biswas, 22 W. R., 51, Phear, J. said : “ This 
right may be in its inception joint with other persons ; for if, by the death of co- 
shaiers, it had ultimately become a sole right in the plaintiff himself, still it would 
liave been continuous throughout in its nature.” Land which is held as one 
tenure is either subject to a right of occupancy as a whole or it is not subject to 
any rights of occupancy as to any part of it. If the, whole land has been held 
for more than twelve years then the tenant has a right of occupancy, but if within 
twelve years the tenant* has been allowed to take possession of fresh lands, and 
such addition was intended to create a fresh teiture, then as regards tho whole 
a right of occupancy has not beep acquired, although a poi-tion been held for 
more than twelve years—(Araar Chaiid, v. Buksheo Pyekar, 28 W. R., 225 ,1 
This decision will not be operative under tho new Act Under clause (2) oF’’ 
section 20, and clause (1) of ^'ction 21, the raiyat would acquire a right of 
©ccupancy to theVhole land in the above case. Whether the laud has been held 
under renewed leases or a continuous lease is not material. In either of these 
eases, holding land as a rai 3 'at, if for a sufficient period, gives a right of occu¬ 
pancy—(Khnjurunnesa v. Ahmed Reza, 11 W. R., 88.) A raiyat who has 
cultivated or held a piece of land continuously for more than twelve years, but 
under several written leases or pottas, each for a specific term of years, is entitled 
to claim a right of occupancy in that land. Neither the more fact of a raiyat 
taking a lease for a term of years, nor the mere existence of tho right of re-entry 
On tho part of the landlord amounts to an express stipulation within the meaning 
of section 7, Act X of 1859, so as to prevent the right of occupancy being 
acquired under section 6—(Pundit Sheo Prokash r. Ram Sahai, 17 W. R., 
F. B., 62.) “ The whole que.stion,” observes Couch, C.J., in this case, “ tarns 
upon what is the moaning of an express stipulation contrary to the raiyat 
a^uiring the right of occupancy. Now where there is a potta for a fixed term, 
no doubt at the expiration of that term, the landlord has a right of re-entry upon 
the land; and if the raiyat does not give up possession,4ho landlord may recover 
the land from him. The landlord need not ro-onter upon the land if he does not 
think fit; he may and often does allow the tenant to remain in possession of the 
land. I oattnot consider that tho right of re-entry which arises by reason of the 
expi?atiou of the ten® named in the potta can be regarded as an express stipnla- 
.tion that the raiyat shall not, if he occupies the land for more than twelve years," 
i^nire the right of oc^pancy given by section 6.” The difficnlty that the 
' foamed Judgee feit in this ease does not now exist. Section 7 be” been repeal* 

^ and clauses («) and {h) ii|^ sub-sections (1) and (3) of section 178 of the Act 
«?'fiMde that hothfog many OQi^ct between tlie keloid and tenant fjtbeil hag 
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the aoqtusition of an occupancy right. Simiferly in N^irain Sing «. Munsoor 
Baoot, 25 W. R., 155, it was held that pfessession through a succession of pottas, 
, each for a shorter period than twelve years, but altogothor carrying a tenure 
beyond an aggregate term of twelve years, clearly gives a tenant a right of occu¬ 
pancy ; yet any solenama filed in the case ‘and purporting to w^e amy'fight 
acquired by the tenant, must be considered. See, however, clauses (5) and (c) 
of sub-sections (1) and (3) of section 178 of the present Act. See also 26 W. B., 

, 114. In Golam Panjah v. Hurish Chunder Ghose, 17 W. R., 552, the raiyatheld 
fqr more than twelve years under an ijaradar, and at the expiration of the ijara 
the zemindar contended that his right of occupancy did not grow, and that he 
is liable to ejectment. Mitter, J., observed; “ It has been said that the posses¬ 
sion .of the defendants commenced under a jotedari right cinated in their favor 
by the ijaradar, and that the plaintiff is not hound to recognise a possession held 
under such a right, now that the term of the ijara has come to an end. I think 
this circumstance cannot affect the application of section 6 to this case. That 
section lays down a particular condition which must be fulfilled in order that a 
raiyat may claim a right of occupancy, that condition being continuous holding 
as a raiyat for a period of twelve years. It is not denied that the defendants 
have held the disputed land as raiyats for that period and upward; and that 
being so, I cannot undcratand on what ground it can bo contended that the 
defendants are not entitled^ to the hoxiefit of the section above referred to,” In 
this case it was also held that a tacit understanding that the ijaradar should give 
up possession on the expiry of the lease is not an express stipulation within the 
meaning of section 7 of Act X*of 1859, and it was doubted if such an under¬ 
standing betweeu the zcmindai'’s predecessor and the ijaradar can affect tlie 
jBiiyat. In hfii»okun.do La) v. L., S. Crowdy* 17 W. R., 274, it was held 
that where a person held raiyati lands alteniately as cultivator and ticca lessee 
or farmer continuously for a period of about ^fifty years, his cultivation of the 
lauds for bi’oken periods would not dopiivo him of his right of eccupancy under 
section 6, Act X of 1859, Loch, J,, observed: “ We think the doctrine of merger 
does^ not a})ply to tin's case, W the defendant, notwithstanding the leases, 
continued to hold the lands, as he always had done previously, triz., as a cultivalm’. 
We do not mean to say that the defendant as lessee could confirm his own right 
of ^OTOupancy. Hut we think that during the period of the lease, the power of 
eviction as regards him was in suspense, and when the lease expired he was still, 
as lie bad always been, the actual cultivator,” Aiuslie J., said in the same caser 
“ The lands in tho present case are not kharaar lands but raiyati lauds. They 
werd subject to tho accrual of some right in the raiyat other than that derived 
by express grant from his landlord ; and it seems to me that such rights do not 
merge in ticca lenses taken from the zemindai*. It has been nowhere proved that 
in the intervals between the ticca leases the defendant entered into possession 
under new arrangement wuth the zemindar. He appears to have continued in 
possession as a matter of course, and on the espiry of such ticca lease, to have 
resumed without any question the position ho was holding at its commencement. 
No doubt the defendant as farmer would not, by his own neglect to exercise the 
powers of the landlord, create for himself any title as raiyat against the zdt 
mindar. But, on the other hand, he lost no title or interest that he had as % 
yaiyat, K his raiyati interest be taken or suspondod during the whole period 
of the existence of the l^es, we still find that he lias boen*ho]ding for a period 
of 21 years, and that in the whole term of 47 years, commencing in 1231 F. S., 
T t^upation has never been interrupted by the holding of any other' raiyat.*’ 

25 W. R., 5^, the defendant was IroiQ 
1872 to Asyin 1278 assigaoo of the lanfflord^s interfst. under an ijara 
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liMwe for six years. It was doifbtful if Ibefore 1272 he had any raiyati interest 
the land, but assumiug that he ha^ such a right it would not go be||rond 1267. 
At the expiry of his ijara,»he did not quietly surrender the leased propetiy, and 
consequently a notice was served upon him in Bhadra 1279, calling upon him to 
abt<9S£ •fvoiir''cultivating and to vacate from Kartik of that yeari The Court 
observed (Ainslie, J., delivering the judgment): “ It seems to us that the de¬ 
fendant must be taken to have been holding over as farmer for this last year, so 
that he was in fact assignee of the landlord’s interest up to the end oi Asvin 
1279. He was therefore, the person who had the power to terminate the raiy^ 
holding by virtue of which*he now claims, and so long as bo remained as mid¬ 
dleman, tbe landlord conld not come in to deal directly with the raiyats. It was 
through his own forbearance that the present claim has grown up, and there can 
be no equity in allowing him to stand by idle in order to create a right in himself 
adverse to his landlord whose interest he as farmer was bound to protect. 
Granting that a raiyati interest may co-oxist with a farming title, I think it 
must be held that the co-existing raiyati interest is the same in extent and quality 
at the end as at the beginning of the lease of the farm. Whatever may be the 
case as to other tenants, as against the farmer himself, the lessor has a clear 
right to have compensation for any change to his prejudice caused by him (the 
fafmer) and this not merely by way of damages, but by having the property 
restored to its original state when this is practicahjo- Thus, if the defendant 
had no right of occupancy at the commencement of his farming lease, he cannot 
have acquired one during its currency. This view of the law was taken by Mr. 
Justice Loob and myself .in the case of Mnkimda Lai Doobe v. Crowdy, 8 B. L. 
B., App., 95. This view may load to some difficult questions, but their solution 
is uuueoessory in the present case, for it is only by continuing the miyati intere^ 
to the very last day on which the farming title continued to exist that an occu¬ 
pation of 12 years is made out. Baboo Mohini Mohan Roy contended that under 
section 6, Act VHI of 1869 (B.(3.), the right of occupancy is not limited by any 
proviso, save that mentioned in section 7, but that it comes into effect absolutely 
the moment twelve years’ continuous occupation as a raiyat has been completed. 
But then the question is,—s^hat is meant by occupation as a raiyat. I, in effect 
held, in the case cited, and still hold that it means an occupation which, though 
subordinate is in a sense adverse to the landlord so far as it qualifies his power 
of dealing with the land at will. Where there is practically no restraint of the 
landlord’s will, in consequence of the will and the restraining power being in the 
same person, there can be no opposition (in the qualified sense intended above) 
to the landlord such as is inherent in the holding of a raiyat, and while this ^tate 
of things lasts, the raiyati right is in so far in abeyance that it cannot undergo 
any change in ‘its character.” The more fact that the person to whom a raiyat 
has for some years paid rent had no title, cannot take away from him the oharao*- 
ter of raiyat, or prevent him from counting those years in the time necessary to 
give him a right of occupancy—(Synd Ameer Hossein v. Sheo Sahai, 19 W. B., 
838.) A raiyat occupying and cultivating land for more than twelve years, under 
j a laudlord who has no title to the land acquires a right of occupancy. The ri^ht 
is not oiil& conferred by any lessor. It is a right which by virtue of the law 
grows up in. a raiyat from the mere circumstance of cultivating the. land for 
. twelve years and upwards and paying rent duo thereon—(Zoolfnn Bxbi v. Radliilca^ 

Pandit Sheo Prokaeh o. Batn 

? 'Pehai, 8 B. L. R., 166.) A yearly tenant of a jote cannot daim a 
. ^ oecupaucy nnder^^^^ Act X, by adding the time during whieh his 

he transferred with the consent of the 
^ .r^jg^dar, unless the ongmal jdbe is proved to h|ye been a perpetual Jeto^ When 
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ifae jote, not being a perpetaal one is ivansfer^d even with the consent of the 
ssemindar, the transferee merely acquires a new jote on the terms on which the 
• old tenure was held, but he is not entitled to make up his right of occupancy 
by adding the time during which his predecessor held it—(Tara Prosad v, 
Soorjo Kanta, 15 W. B., 152). The possession* of a father dr An¬ 

cestor from whom a raiyat inherits may be added in this manner, but 
not the possession of a vendor—(Hyder Bux .v. Bhubend’adev, 17 W. 
. B., 179. See also 22 W. B., F. B., 22. Also, Messrs. Watson & Co. v. Bani 
^rat Sundari, 7 W. R., 395.) Per contra it has been held that where the 
semindar consents to tho transfer of the tenure fronj one raiyat to another, the 
possession of both must be considered continuous and the right of occupancy to 
date ‘from the time of tho first holder—(Huro Chunder v. Mr. Dunn, 5 W. 
B,, Act X, 55.) A holding by a raiyat and his father for many years creates a 
right of occupancy which will prevent tho zemindar from ousting the raiyat 
except by due course of law—(Nim Chand v. Mooi-ari Mundle, 8 W, R., 
127.) In a suit by a zemindar, for ejectment when tho raiyat pleads continuous 
possession for twelve years, and it is found that the raiyat was evicted during 
that period, but got back into possession, the raiyat’s right of occupancy will 
depend on whether the eviction was wrongful or not, tho onus being on him to 
prove that the eviction was wrongful—(Mahomed Gazoe Chodry v. Noor Maho* 
med, 24 W. R., 324.) See,Jbowever, clauses (6) and (7) the present section and 
section 87 of the Act; Compare Tirthanund v. Herdu Jha, I. L. R. 9 Cal. 252. 
Occupation Tor twelve years cannot give a right of occuj^ncy where the occupation 
by the occupant alone did not extend to twelve yeara^ nor was it the occupation 
of land which.he had inherited.—(JSherode, Chunder v. Mr. D. M. Gordon, 
.-«3 W. R., 23r.) 

^ • * 

LaJld SitUSite in the village. —This must be read with the foregoing oon< 

text “ held as a raiyat”; hence land here mehns agricultural or horticultural 
land. A tenant is not a raiyat unless he holds the laud for tho purpose of 
cultivation. The word ‘ land’ has not been defined. In Act V (B.C.) of 1867, 
for all subsequent enactments of tho Bengal Council, ‘ land’ has been interpreted 
to ‘ include houses, buildings and corporeal hereditamontti and tenements of any 
tenure, unless where there are words to exclude houses and buildings, or to 
re'strict the meaning to tenements of some particular tenure.” But tho present 
Act being an India Council Act, and the General Clauses Act (Act I of 
1868) not having defined the word ‘land,’ the interpretation given to it 
in the Bengal Council Act referred to will not hold good. In the original 
Bill of the Rent Commission an attempt was made to define land, but it wus 
abandoned on account of tho intrinsic difficulties attached to it. The draft de> 
finition was to the following effect: “ Land includes woods and water thereupon: 
when applied to land cultivated or held by a raiyat, it means land used, 
or intended to he used, for agricultural or horticultural purposes, or the 
like. In chapter XVIII, it moans (a) tenures, under-tenures, and hold¬ 
ings ; (6) land used, or let to be used, for agriculture, horticulture, pasture 
or other similar purposes, or for dwelling-houses, manufectures, or other similar 
buildings: and (c) rights of pasturage, forest rights, fisheries, and the like. 

, Explanation ;— Bastu or homestead land is land used for agricultural purposes 
' when it is oqcujjied by a raiyat, and together with the ladd cultivated by su^ 
raiyat forms a single holding.” The words * held as a raiyat’ have simplified the 
ihe^ug of the word ‘ land’ in this. See section 5, ckuses (2), (3) and (4), and 
sections 76 and 79 of Ihe Act. See also notes under clause 5 of 

,mief pp, / 
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The land must therefore be'used for agricultural purposes, otherwise no 
_ right of occupancy is acquired. Thus, it was held that a 

o^urohf^^* '*^^^“** tenant who had obtained a plot of ground for building a 

house, obtained no right of occupancy in the land. “ The 
occh^iiou,^’'observed Phear^J., “ intended to be protected by this section, is 
occupation of land considered as the subject of agricultural or horticultural culti¬ 
vation, and used for purposes incidentjil thereto, such as for the site of the 
homestead or the dwelling-house of the mali"—(Kaloo Kishen v. Sreemati 
Janld, 8 W. R,, 251.) Similarly no right of occupancy is acquired in land used 
for the erection of a school or^a church—(Ranee Sliornoraayi v. Blnmhardt, 9 W. 
R., 552.) Occupancy right will not accrue in any land, except land of which the 
main object was cultivation—(Ram Dhun v. Haradhan Paramanik, 12. W. 
R., 404; Khellnt Chunder. v. Umirto, 1 Indian Jurist, N. S., 426.) Lands 
situated in a town, or used for building purposes, and not for horticultural or 
agricultural purposes, are not the subject of the legislation of Act X of 1859, and 
therefore no right of occupancy can be acquired under this section in such 

holding. In the matter of iJromo Mayi, 14 W. R., 252; Madan Mohan 

Biswas V. Stalkart, 17 W. R., 441; Kalee Mohan v. Kalco Kristo, 11 W. 
R., 183; Church t>. Ram Tanoo Shaha 11 W. R., 547; Rani Uoorga Sun- 
dari v. Oomdutumiesa, 18 W. R., F. B., 235. Fer contra, Brojonath v. 
Gopeenath Shaha, 17 W. R., 183; Watson & Oq. v. Gobinda Chunder Sp. 

W. R., Act X, 46; Sheik Nasar Ali w. Saadut Ali, id,, 102 ; Biprodas De v, 

Wollen, 1 W. R,, 223; Tarini Porsad Ghoso v. Bengal I. Company, 2‘W. R., Act 
^ 9 ; Mothoora Nath 0 . Cs^pbell, 15 W. R,,*463. The Full Bench decision 
in Rani Doorga Sundari settle^ the poiut. See fully quoted at pp, 33, 34 
ante. The present section is more clear. It will evidently exclndc* land ontiroly^. 
for building! from the right of occupancy—(Mohumli Khan v. Ram. Ruttun, 
21 W. R., 460.) . A landlord, however, who allows his tenant to invest capital in 
erecting buildings on land let for cultivation, and raises no objection for a con¬ 
siderable number of years, will not be allowed to disturb the bolding. The fact 
of the building having been allowed to remain is primd facie proof that the land 
was let for building purposes—(Brojonath v. Stewart, 16 W. R., 216.) But 
hastu land upon which the raiyat’s house is built docs not fall within the 
definition of land let for building purposes — (Naimuddi Jowardar v, Scott Mou- 
crieff, 12 W. R., 140; W. G. N. Pogoso w, Raju Dhopec, 22 W. R., 511.) There 
_ „ ^can be no right of occupancy in anything but land; a 

raiyat who has held a julkur for a number of years 
obtains no right of occupancy in it—'(Wooma Canto v. Goj)al Sing, 2 W.‘R., 
Act X, 19.) So that when the julkur dries up, the land below does not, as a 
matter of course, become the right of the holder of the julkui*—(Bishonlal Das v. 
Rani KhjT'unnesa Begum, 1 W. R., 78. A right of occupancy cannot bo gained 
in Inspect of a tank used only for the preservation and rearing of fish, and not 
forming part of any grant of land or an appurtenance to any land, even though 
possession may have been held for more than twelve years—(Siboo Jelya v. 
Gopal (Dbttnd,er, 19 W., R. 200.) “No doubt,” observed in this case, Couch, 
C.J., “it may be said that a tank comes under the word land, as land 
borered ^tb ymter, but it is to be land cultivated or held; and we think, in 
considering whether |his tank comes within the provisions of Aet X of 1869, 
we must do what was done in Ranee Doorga Sundari r. Oomdutunnesa, 9 B. L. 
lOl, i fl., we must look at all the provisions, of the Act. Following that 
parent case wo think we (ainnot say that the provisions of Act X 
||£ 1^9 are apphcable to such Sti^tank as thia ie. l!\)r instance, the provision in 
ii^op 112 of the Aot^ which was noticed in tjiat case, respecting the recovery 
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of the rent of the land by distress, is not apjflicablo to«such a tank as this. 
FoUomng that rule we are of opinion that it cannot be said that a right of 
occupancy was gained under the Act by the parties itt possession of this tank, 
although for more than twelve years." 

A right df occupancy in land includes the same light in respeCP*n 5 ^^ ti tank 
appurtenant to the land. But a right of occupancy can be acquiind in a tank 
with only so much land as is necessary for the, Imuks—(Nidhi Krishna v. 
Ham Doss Son, 20 W. R., 341.) “ Where land is let for cultivation, and there 
is a tank upon it, the tank would go with the laud, and jif there was a right of 
occupancy in the laud, tlierc would bo a right of occupancy in the tank as ap¬ 
purtenant to the land. But here the tank is the principal subject of the lease, 
and only so much land passed witli the tank, as is rioccssary for it, name¬ 
ly, for banks. This in reality is the tank, and according to the decisions 
there cannot be a right of occupancy acquired in it. ’’ (Per Couch, C.J.). So 
where a jotedar had exorcised rights of fishery over two julkurs for more than 
twelve years not as the owner of jote (with which the julkurs were not 
connected), but as a ttmant under a landlord, it was lield that such, possession 
did not confer upon him a right of occupancy—(Shyam Narain v. The Court 
of Wards on behalf of the Rajah of Durbhavinga, minor, 23 W. R., 432.) 
But apart from the special provisions of Act X of 1859 as to rights of occu¬ 
pancy, applying the maxim^f opfiinus mterpres mruni usnu, it may be shown by 
evidence as to the nature of the enjoyment of any immoveable property what the 
grant in its*origiu really was. Accordingly, the frequepfc transfer of an ipjterest 
in a tank without any change in tlie terras in the holding or iu the amount of 
rent paid, extending over moi’e than eixty years, was held to pi'ove that the 
jfiterest was «. permanent and transfei’ublo one, which could be maintained 
against the proprietor of the taluk in which the tank was situate—(Nidhi Krista 
e. Nisfcarini Dasi and otliers, 21 W. R., 38d.) 

‘Village’ has been defined iu clause (10) of section 3. Tbis is an attempt 
to rehabilitate the kh adkasht raiyat and disturb the economy of the peasantry 
as has grown up since 1859. The original division of raiyats was khudhashts, or 
those who cultivated the lands of the village in whicji they resided, smdpaikashtst 
or those who cultivated in the neighbouring village. The former liad occupancy 
ri^ht, the latter were mei’e tenauts-at-wilJ, When Act X of 1859 was enacted, 
the village community was not in existence in Bengal, and Act X did away with 
the element of residence in tho village, and adopted a prescriptive test of occu¬ 
pancy, viz., twelve years’ occupation, whether in the village or out of it. The 
present Act keeps the prescriptive test introduced by Act X intact, and further 
circumscribes the rights of the settled raiyat in the village. The element of re¬ 
sidence in the village has been thrown out in both the Acts. As to village, see 
notes under sub-section (2) of this section and also notes under clause 10 of 
section (3). 

Whother under a lease or otherwise. —This is consistent with the oase- 
law on the subject. Originally it was held that a raiyat 
who holds for more than twelve years under pottas granted 
only for terms of years, has no right of occupancy—(Kebul Mahtoon v, Sl^lk 
Gunnoo, 5 W. R-, (Act X), 80; Domunoollash Sircar v. Mahmondie Nnehyo^ 11 
W, R., 566.) These decisions have been overruled by a full Bench. A raiyat 
who has held or cultivated a piece of land continuously for more than twelve 
years, but tmder several written leases or pottas, each for a specific term of. years, 
U entitled to claim a right of occupancy in that land. Neither ^e mem fact of 
a raiyat taking a lease for a term of years, nor tl(e mem eni^nce of the right 
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i. j. «ov+ nt flifi landlord, amounts to an express stipulation witWn 

,of on p * A n+ Y of 185S so as to prevent tlie right of ocenpaxMsy 

J., of Bootan |\“ Potash o. &n Sairi fmg. . 

1?'^ b''“I P. B.) In support of thiB, Boboo 

i’J-,5 ’ ^il xYaS, BhlSyol Palit, 2 W. B. (Act X) 54 i 4 W. B. (AotX) 

! • Kh5oomnu<m Bogi^m 2 Aimed Beea, 11 W. B., S8 . see rfeo Golem Peumh 

J/Hunih Chuuder. 17 W,B., 652 ; Nerain Si-S.^thTland' 
155 ' Where a lease provided that at the expiration of the • 

ffio1b“YeS^ 

tte*'tenant to continue the obcupation paying rent,—5rf<f, that t^ wte 

in the stipulation which of itself operated to negative or destroy the ^ 

jn the p /rtii w fi, 114 i The prohibitory clause of section 6, Act 

^Ilof W69% will not apply to the caBO of araiyatholdingnnderaperM 

S,fao a ™™eni tZferabKterOBt in the land, bo as “>» “'3^ 

rf a SATSTconpancy in the land if ho has f nlflllrf the other “* 

TliA mpre^fact of his holding under a potta, which reserved only an 
StnJSd'tent year hy j^rwoairnot h*e enffleient to depnre him of 
unleBB there wore some words in the potto proh^t^ him from aoqninng 

’^l:^hf:S^^.!^t®o^^:a^‘trg ^;tei ^r aVariiiar term, even wh^ 
thete’^SV ^prl™ prorision fm reSntry ^ the W does not^ ^teven 
accrual of an ocoupanev right under section b, Act Vlllot v 

rai^who continuously occupies for more than twelve years ; nor is , 

leady aoinired'^dertroyod.hy a grant of sneh a loase-(Mukhtor 

oven a cont^T 

cannot ptevm^ tEo i^ornal of an oconpanoy right. Fide (o) Buh-seotom (3) of 
section 178. • 

20 . (2). A person shall ho deemed for the purposes of thw 

section to hare continuously held land in a village notmthstand- 
ing that the particular land held by him has been different at 

different times. 

« The first alteration in this chapter which appears to call for 
reference to the area over which the status of a settled raiyat is to hoW good. 
Sa the 11th paragraph of our first report we referred to the 

might arise m certaiu exceptionally large estates from the status holdi^ ^ood 
Gvfr the whole estate, and this has given rise to con^derable 
Bengal Government, in the 22nd paragraph of its report of the 
1884 stated that ‘ the majority of the officers consulted dmapproved of tM d 
liiiW d * settled raiyat’ as given in the BiU,’ and^ that the 
Itmnd favour was the elimination of the word estate from the defimtion. ^ Tto 
Gov!i?tSW«»i nevertheless, was of opinion that it was ne^ssary to retain toe 
word ‘estate’ in order to meet the danger of the acquisition of the oMupanoy- 
right being prevented by shifting raiyats from one village to another mtom toe 
estato. It &m6d to ns that this danger was not so great as to jus^y the qtted- 
over all portions of an estate of the status of “ settled raiyat aoqu^d, p 
s portion pf ii since estates are frequently divided among numerptw t^nifr 
f^olders, who would have no opportunity of examining ea^h other’s bo™ ^ 

®*1*^*>*’ oa<#^other*8 raiyats. , The dang^ in eitber V 
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not oerions, for in the vast majority of oases tfie raijat is* praciaeally tied to his 
own village; and we felt, moreover, "that by confining the status to the village 
weshonld be proceeding in closer conformity to the original conception, of a 
khvdhmkt raiyat, which, as explained in the Statement of Objects and Beasons 
of the Bill, It has been always intended to keep in view.” (S. 0. iJTlil.) 

Beferring to the argument of the Lieutenaat-Oovernor about the propriety 
of retaining the word ‘ estate ’ in this section, the Hon’ble Si** Stenart Bayley 
observed in his speech in the Council: “ An ‘ estate ’ is, so far as this argument 
is concerned, an administrative fiction. It is simply the area registered in onr 
lK>oka under one number, and liable to be sold as p single unit in case of arrears 
of revenue being unpaid. For rent purposes it lias no meaning. It is not all the 
Area owned by a landlord, for a landlord may have many estates. It is not the 
possession of a single landlord, for it may be divided among numerous share* 
holders. It may be part of a village, or it may be hundred villages. It may be 
‘the property of one man, or the property of hundred men. It may bo managed 
direct by the landlord or indirectly by a number of agents, or it may, as in the 
case of the Bard wan Raja’s estates, be let out into innumerable patni or per¬ 
manent tenures (these tenure-holders subdividing it again), and in these oir- 
cnmfitances wliat is one estate in the Collector’s books becomes, for rent purposes 
several hundred different estates, the immediate owners or managers of which 
have no concern with on^ another, can see nothing of each other’s books, and 
know nothing of each other’s raijats. The Burdwan estate is of course an ex¬ 
ceptional ibstance from its size, but to a smaller extent the same thing happens 
ail over the country, and it is ou^his point that the objection is most difficult to 
meet. The el5ect would bo to say that a man having once acquired oconpaney- 
*rights in any part of an estate sbojild retain those rights with respect to any 
land which ho may in any way acquire in any other part of the dstate. Now, 
an estate, as I have shown, may be, and fr^uently is, subdivided among nu¬ 
merous tenure-holders or numerous manager’s. Any of these ftien may perhaps 
be able to say if any particular person has settled rights in his own particular 
tenure, hut he cannot possibly know this in regard to the other tenures of the 
estate. He may let a man into his village as a uon-occnpancy raiyat, and the 
latter can immediately turn round and say that having acquired occupancy 
rights in a village twenty miles away belonging to another tenure-holder, he 
claims to have them also in his new land. Clearly the Lieutenant-Governor’s 
argument, deduced from the landlord’s ability to know the character of his own 
raiyats, does not apply to cases of this class, and from this point of view his 
position is not an easy one to defend. The only reason for retaining the word 
* estate * in the definition is to pm vent a landlord from shifting his raiyat's 
holding from one village to another within his estate and so breaking down the 
occupancy right. Now to this argument the Lieutenant-Governor himself 
“Supplies the answer. He urges that 95 per cent, of the raiyats are so poor tiuit 
fhey cannot hold land away from their own residence. This, if it shows that 
the danger to the landlord would not be great from retaining the word ‘ estate*, 
it also shows that the possibility of shifting raiyats, except within reach of their 
residence, is equally limited. The advantage to the raiyats of carrying with 
them the ocoupemey-right from one village to another, within the same estate is 
Tory small, for it is shown that 95 per cent, of them are nqt in a position to take 
advantage of it, and the only raiyats who could take advantage of it, are those 
who have abandoned their own village, and its application in their case would 
'be a misuse of the power and contrary to the proposed intention of ike Bill 
It is possible, no doubt, that shifting may occur in exceptional instances, whSre 
'' a Isaikird has several village in his own mana£gpmt within r^h of 
15 
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the cultivator’s rosidetice, and wb^ro he is powerful enough. But in the case of a 
^eiy powerful landlord, steong enough to do this and determined to break down the 
ocoupancj'right, I am afraid he will always find some door open, and it must be 
remembered that not only is the number of landlords who are in a position to do 
this very*3!iia'll, but also the number lof tenants to whom the process can be ap¬ 
plied is small also. I. suppose that, when the Bill becomes law, nine-tenths of 
the tenants will have secure pccupancy-rights in the land they cultivate, and of 
the remaining tenth it is but an infinitesimal portion that can be exposed to the 
danger above explained. On the othei’ hand, as long as we confine the accrual of 
oooupanoy-rights to the village, we have an absolutely unassailable position. The 
khudkahst raiyat’s rights in the village are independent of those of the rent-re- 
ciever, and it matters not among how many estates the village may bo divided. 
The raiyat is a khtidkalist raiyat of that village, and has by custom, as well as by 
old law, a right of occupancy in any land he may cultivate in that village with¬ 
out reference to whom he pays his rent; bat when once with the objeot of stop¬ 
ping gaps we take up more ground and apply the same rule to the estate, our 
position is no longer defensible. Not only is the theory new and unsupported by 
prescription or sentiment, it is open to a variety of pmctical objections, and by 
taking extreme instances it can be made to appear hopelessly ridiculous. Look¬ 
ing as I do, upon the danger involved to the raiyats on the one hand, by omit¬ 
ting ‘ estate,’ and to the /.emindars on the other, by jacluding it as for the most 
part of exceedingly small importance, I greatly jirefer, for the above reasons, to 
omit it. I do not think any intermediate device, such as that of hmiting the 
* estate ’ to so much of it as is comprised in on«f pergunnah, oi’ in one permanent 
tenure, or by extending the village to an* artificial area within fixed radius, 
would bo found to work satisfactorily, and none of those suggestions wholly, 
oommendod^hemselves to the Oommitteo. I can only repeat my conviction that, 
though the danger of raiyats being shifted from one village to another within an 
estate is not wheiHy imaginary, it*is not a serious danger, and that the provisions 
in the Bill, supplemented as they are by a working presumption, will suflBciently 
seenre nine-tentlis of the raiyats in their just right.” {Debate oftJte Oouncil.) 

But the holding of different plots at different times must be under one and 
the same landlord. It was never the intention of the Legislature to allow tho 
raiyats of rival zemindars to take advantage of this section and make out a 
right of occupancy for themselves. The language of the section is, however, 
defective. 

20 . (3). A person shall be deemed, for the purposes of this 
section, to have held as a raiyat any land held as a raiyat by a 
person whose heir he is. 


This provision only refers to tho acquisition of the right, and the righ,t 
'^osftlieirbjeis. when acquired is declared to be heritable in seotiott 
' ^ 2G—see Nimchand Borooah v. Moorareo Mundal, 8 W. .B., 

127. 


In ^ earlier decision it was held that where the zemindar consents to the 

But the posMMion of of a tenure from one raiyat to another, the pos- 

* striker wiU hot eoun^ session or both must be considered oontinuous, end the 

occupancy will date from the time of the first 
, holder—(Huro Cnunder v, Mr. JL D. Bunn, man- 

. of the Estates of Lnkhee Bebia Ohowdraih; 5 W. R., Act X, 55) ; but not 
— unle^the hojdmg is tmu^rabie by custom-CMessrs. Watson & do. e. Raw«» 
3undar:v ^ When ajqte is transferr^ even trith thP 
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oonsent of the zemindaow, the transferee merely'*acquires at new jote on the terms 
on which the old tenure was held, but J?o is not entitled to make up his right of 
occupan^ by adding the time during which his predecessor held it—(Tara Prosad 
Roy V. Soorio Kant Acharjee Chowdry, 16 W. R., 152; Ilydcr Bux v. Bhu- 
bendra I)eb Koonwar, 17 W. R., 179; also 22 W. R., 22 F. B.) 

See section 20 (1) and notes, atite pp. 105—109. 

20 . (4). Land held by two or more* co-sliarei^ as a raiyati 
holding shall be deemed, for the purposes of this section, to have 
been held as a raiyat by each such co share'r. 

This supercedes Shaik Mahommad Chaman v. Ram Persad Bhakut, 8 B. 
L. R., 338; 22 W. R., 52, note. This right may be in its inception joint with 
other persons, and by the death of co-sharers ultimately became a sole right 
without its continuous nature beiug affected—(A, J. Forbes v. llamlal Biswas, 
22 W. R., 51). 

See section 20 (1) and notes, ante, p. 

20 . (5). A person shall continue to be a settled raiyat of a 
village as long as he holds any land as a raiyat in that village 
and for one year thereafter. 

n. This sreb-section will extend the range of section 21. 

And for one year thereafter,*}, e., for one year after he ceases to hold any 
land in the village. • ^ 

^ The holding of any land, however, e. g., a homestead, would not make a 
person a settled raiyat. The holding must be as a raiyat, i. e,, for the purposes 
of cultivation. Suppose a man used to ouitivaie^soine land in a village and reside 
there, and suppose he throws u]) all his land except his homestead and docs not 
take up any fresh land for cultivation within a year, does he still continue to be 
a settled x*aiyat F Possibly not. 

20 . (6). If a raiyat recovers possession of land under section 
87» he shall be deemed to have continued to be a settled raiyat not¬ 
withstanding his having been out of possession more than a year. 

In a suit by a zemindar for ejectment where the raiyat pleads a continuous 
Wrongful eviction occupancy for twelve years, and it is found that the rai- 
does not Break the con- yat was evicted during that period bat got back into 
tlimlty of poBseaaion, possession; if the eviction wex-o MTongful, it would not 
be such an interruption of possession as would pi’cveut the raiyat from acquir¬ 
ing a right of occupancy. But it would lie with the raiyat to show that tho 
eviction was wrongful—(Mahomed Gazee Chowdry u, Noor Mahomed, 24 W. A, 
324.) 

See section 20 (1) and notes. 

20 . (7). If, in any proceeding under this Act, it is proved 
or admitted that a person holds any land as raiyat, it shall, as 
between him and the landlord under whom he holds the land, be 
presumed for the purposes of this section, until the contifiry is 
proved or admitted, that he has for tyelve years continUoudy 
held that land or some part of it as a raiyat. ^ 
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This Bnb-sectioii Jxas been adopted at the instance of the Ooremment of 
Benml; “-While, however, the Lientenant-Governor thus agrees witli one part 
of the definition of a settl^ raiyat, he desires to represent an objection to section 
^ as it stands, in that it throws on the raiyat the burden of proving 12 I'earB* 
occnpatioSTf*'' This provision jsrill in most eases canse delay and ihoonvenience, 
and in some cases must result in injustice. It is here a misfortune that Bengal 
is BO absolutely destitute of .a record of rights. If we had such a record, the 
position would be without difficulties, but in its absence there is much reason to 
fear continuous litigation to establish or disprove claims to a right oi oocnpancy. 
When under tho provisions of this Bill a record of rights is established, disputes 
will be impossible. But in tho long interval before that can be accomplished, 
we must seek by some addition to the section to meet the difficulty, and imaonly 
way which presents itself to the Lieutenant-Govoraor’s mind is the adoption of 
the principle that the fact of residence or actual occupation, which, can be readily 
ascertained, should afford a rebuttable presumption that the raiyat is entitled to 
be classed as a settled raiyat. If the presumption be unfounded, the zemindar can 
readily rebut it, for all the materials of proof are in his office or sJierista. No one 
can doubt that in the vast majority of cases the presumption will not be rebut¬ 
table, and that the zemindars will not question it; and thus an enquiry into 
exceptional cases will alone be needed to secure to the country at large the peace 
and contentment which must attend on the well-defiiied status of the bulk of the 
agricultural population. On the other hand, an enquiry into the status of all 
resident cultivators will last a generation, and will lead to unrest, if net litigation, * 
which should be avoided.”—(No. 72 T.—B. of the 27th September 1883), 

This provision is, however, r^volutidUary. Hitherto it lias been always held 
that it is for tho raiyat to prove that he has acquired an occu-*. 

Presumptioa. pancy right*; the presumption now lays down that the 

semindar is to prov? that he is not an occupancy raiyat. The presumption, however, 
is rebuttable. Observe, too, that it applies with reference to some particular land. 
Suppose the question arises with respect to a particular plot of ground, and tho 
holder proves that he holds it as a raiyat, tho presumption will arise that he baa 
acquired a right of occupancy with reference to that particular plot. The 
aemindar may rebut it; and then the raiyat may fall back upon sub-section (2) 
and prove that, though ho did not hold that particular plot of land for twelyO 
years, he has held other lauds for that period. 

As to the consequence of this sub-section. See Mr. Justice Field’s Minnte, 
pm. 19. 

21. (1) Every person who is a settled raiyat of a village 

Settled raivats to have witliin the meaning of the last foregoing sec- 
ooettpanoy-plshte, ^ ^ occupancy in all land 

for the time being held by him as a raiyat in that village. 

** One of the privileges of the hhudhasht raiyat was to hold fresh land in ihb 
same village on the same tenure as the old; and as, in those times there was » 
lai'ger margin of waste in all villages, the resident cultivator had the fresh land 
door. There is now hat little margin of waste in any village of the settled 
^^d>rk7ts, and therofor^the raiyat if ho wants to add to his holding, cannot always 
liuceccd in doing so. ^ That he should, however, if successful in his quesl^ (and 
' only succeed with the consent of his landlord) hold such additional land 

m the same estate, by the same title as his original holding, is only a rational 
,.%velophaent of an old customs^ law of the country to suit the modem wants.’^ 
No, 972 T—B., of the 27th September 1883.) i 
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The force of this sub-section has been amplified by sub-section (5) of section 
20. A settled raiyat acquires a plot of ground in 1884; by this sub-section ho 
. acquires a right of occupancy in it. In 1885 he surrenders all his land except 
the plot he acquired in 1884; under sub-section (5) of section 20 he continues 
to be a settled i-aiyat for that plot. In 1886*he acquires another piece of land 
under the landlord, and under this sub-section he again acquires a right of occu¬ 
pancy in it. • 

This sub-section will hare a retrospective effect between March 1883 to 1st 
November 1885 under the following sub-section. It supersedes the decision 
of Amarchand Bukshee Pyokar, 22 W. B., 228,. ^hich laid down that land 
held as one tenure is either subject to a right of occupancy as a whole, or 
it is not subject to any right of occupancy as to any part of it; if witliin twelve 
years the tenant has been allowed to take possession of fresh lands, and such 
addition was intended to create a fi'osh tenure, a right of occupancy has not been 
acquired as regards the whole, although a portion has been held for more than 
twelve years. 

21. (2) Every person who, being a settled raiyat of a village 
within the meaning of the last foregoing section, held land as a 
raiyat in that village at any time between the second day of 
March 1883, and the commencement of this Act, shall bo deem¬ 
ed to have acquired a right of occupancy in* that land under the 
law then in force; but notliing ,in this sub-section shall affect 
any decree of order passed by a Court’before the commencement 
of this Act. 

The 2ad of March 1883 was the date on wfiich the motion Vas made in the 
Legislative Council for leave to introduce The Bengal Tenancy Bill j and the 
object of this provision is to protect raiyats who may have been induced, while 
the Bill was before the Council, to contract themselves out of, or otherwise forego, 
rights which the Act affirms or confers. The 2nd of Mai'ch 1883 corresponds to 
the 19th Falgun 1289 Bengali, the 9th Falgun 1290 Fasli, and the 20th Falgun 
1290 Vilyuti year. 

This section has a retrospective operation and should bo read with section 
178 post. 

22. (1). When the immediate landlord of an occupancy- 

holding is a proprietor or permanent tenure- 
•cwwpMoy-rSfitbjhoid. holder, and the entire interests of the laud- 
** lord and the raiyat in the holding become 

united in the same person by transfer, succession or otherwise, 
the occupancy-right shall cease to exist; but nothing in this 
sub-section shall prejudicially affect the rights of any third 
person. ^ ^ 

22. (2). If the occupancy-right in land is transferred to a 
person jointly interested in the land as proprietor or permmient 
tenure-holder, it shall cease to exist; But nothing m, this suh- 
section shall prejudicially ^ect the rights of any third person. 
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** We have in section 22 re'C^t sections 28 and 29 of the Bill No. 11 eo as 
to cariry out more precisely the intention with which they were framed, and we 
have inserted a sub-section* (2) providing that if the occupancy-right in land is 
transferred to a person jointly interested in the land as proprietor or permanent 
tenare-hd^r, it shall cease <to exist"*’ (S. G. B. 111.) 

The oiigioal provisions about merger as proposed in the Rent Commission 
Bill, may throw some light upon the subject. They are as follows:— 

“43. (o). When by purchase at a private or public sale, by gift, succes¬ 
sion, or will, the proprietor of an estate becomes the 
rnmua ownbr, of a tenure in such estate, such tenure shall, unless 

such proprietor can show that he had a contrary inten¬ 
tion, be presumed to be merged in the proprietary interest and to lj|> oxtin- 
guished by the fact of the same person being owner of the estate and the tenure, 
subject, however, to the following conditions ; — 

(1) Such person must be owner of the estate and the tenure in the same 

right and at the same time.—Kent, Vol. IV, p. 108; Woodfall, 
281. 

(2) The presumption shall not arise in the cose of a minor until he be¬ 

comes of fall age, or in the case of a person of unsound mind 
until he becomes of sound mind.—Kent, Vol. IV, p. 112. 

(3) Such merger shall not operate to the pr^udico of any person having 

a lieu upon such tenure or of any under-tenure-holder or raiyat. 
—Kent, Vol. iV, p. 110 and 111; 13 B. L. 11., 198.*' 

(4) Subject to the provisions of the la^ for the time being in force re¬ 

lating to sales of,laud fdr aiTears of Govern meiit revenue, aud 
^ subject to the provisions of this Act as to sales for arrears of 
rent without, or iif execution of, a decree, such propiuetor shall 
have the same lights and bo subject to the same liabilities which 
tfio previous holder of such tenure had or was subject to, in 
respect of those persona between whom and such tenure-holder 
the relation of landlord aud tenant existed:—8 and 9 Vie., Cap. 
100, section 9: 

provided that when, in the case of two or more persons being coparceners, on© 
or more, but not all, of such persons become the owners of a tenure in suph 
estate, no merger shall take place. 

“ (b.) Upon the expiry of three months from the date when such person so 
became owner of the estate and the tenure, such contrary intention may be 
proved in the following manner and not otherwise; that is to say, by the pro¬ 
duction of a deed declaratory of such intention and duly registered within such 
period of three months, and by proof that a copy of such deed was published in 
the manner provided in sub-clansos (4) and (5) of clause (a) of section 203 for 
the notification therein mentioned. 

Tho provisions of section 43, so far as they are applicable, shall apply, 
tnutaHs mutandis, to a tenuro-holder acquiring an under-tenure of the first de¬ 
gree to an under-teuure-holder of tho first degree acquiring an nnder-tonure of 
the second degree; and so on in order; and also to a proprietor, tenure-holder or 
under-hanGn'O-holder aequiring an occupancy holding, the rent of which was pre- 
^^ly payable directly to such proprietor, tenTU*o-holder, or under-tenord- 

- '.j: “43. ItJs hereby declared to be, and to have always been, the law in 

;,jbhe tmiitoines under the administration of tho Lieutenant-Governor of Bengal 
Secretary of State for India in Council acquires an estate by 
OS' otherwise; the proprietary interest in the land included in such estate 
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is merged in the paramount title of such Socretaiy of St8>te, and extinguished 
bjr the fact of such proprietary interest *hnd such paramount title meeting in the 
same person. The third and fourth conditions mentioned in clause (a) of section 
43 shall apply to every such estate acquired by the Secretary of State for India 
in Council. Nothing contained in this section slmU bo construed OS* interfere 
with the operation in any such estate of Act v III of 1879 passed by the 
Lieutenant-Governor of Bengal in Council, or of any. Act for the time being in 
force for the recovery of public demands. 

XUustration. 

An estate named Sultanpur is purchased by the Collector of Bnrdwan on 
behalf of the Secretary of State for India in Council at a sale for an’ears of land 
revenue. A, B, and C are raiyats holding land included in this estate, and be¬ 
fore the sale they paid certain annual sums as rent direct to the proprietor of 
Sultanpur. After tho sale they ai'e liable to pay tlio same annual suras to the 
Secretary of State for India in Council, and such sums are so payable not as rent, 
W as land revenue.” 

En tire interests united. —This would seem to imply that if a landlord 
owning a fractional share acquire a right of occupancy by transfer or otherwise 
his two rights will not merge. But this hypothesis is contradicted by sub-section 
(2), which lAys down that even with respect to a fractional shareholder to whom 
a right of occupancy is transferrei, tho merger will take place. 

Tho line ofe demarcation between Sub-section (2), ajidi tho Explanation, is 
rather difficult ^o trace. They seem to be entirely contradictory. ^ 

The true interpretation of these provxsioits seems to be this : If a fractional 
owner of land acquires a subordinate ocenpancy-right by transfer or otherwise, 
tho subordinate interest, i. e., tho occupancy-right, ceases to oxisl (sub-section 2). 
Bat li a raiyat having a right of occupancy acquires a superior but fractional 
interest in the land, as proprietor or permanent tenure-holder, the subordinate 
right, i. e,, occupancy right, will not cease to exist, it will live (Explanation). 
Bat if tho same raiyat acquires an entire superior interest in the laud as proprie¬ 
tor or permanent tenure-holder, the subordinate interest, 4. e., the occupancy-right, 
will cease to exist (sub-section 1). Hence when the entire interests of the 
superior landlord and the occupancy raiyat are united, whether the landlord 
purchases the subordiuate interest, or vice versd, i. e., the raiyat purchases the 
superior interest, they fare in the same boat. But when a fractional owner pur¬ 
chases a right of occupancy, the subordinate interest is merged in the superior 
interest. This, however, does not hold good in the converse case, e. g,, if the 
occupancy raiyat purchases that fractional share. This is hardly just to the 
zemindars. A fractional owner pins the occupancy raiyat is the same as an oo» 
oupanoy raiyat plus tho fractional owner. 

‘ Ceases to exist’ possibly means, is extinguished. 

‘ I)oes not lose it’ means, is not extinguished or remains in abeyance. 

JointlyiJlterested.--Joiutly interested with whom? In sub-section (2),. 
this phrase certainly refers to fractional owners, i. e., jointly interested with other 
projprietors. If it meant jointly interested with the oocuplincy raiyat, the suh* 
section would have been superfluous in face of sub-section (1;. The aa me 
ipeamng X presume, holds ^ood in the Explanation. ^ 

; There is another distinction which ought to be marked, Suh-seotiim (1) 
speab 0^ becoming united “by trtmsfer, succession; or otherwise.” So the 
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Ms^Uctnation speaks ofibecoming ** interested,” {how, it does not say,— itniaj bo hj 
transfer, sucoession, or otherwise) ; bufc sub-seetion (2) speaks of being “ trans¬ 
ferred” only. Hence if an ocoupanoy-right is bequeathed to a fractional owner, . 
this provision will not apply, and the occupancy right will live in the co-sharer. 
See the d^hition of the wopd * transfer’ under the Transfer of Property Act, p. 82. 

Sections 28 and 29 of the Bengal Tenancy Bill No. 11 were more explicit. 
They ran as follows :— , 

“ 28. If the landlord of a raiyat having a right of occupancy acquires, by , 
Effect of coquiBition piiTOhase or otherwise, the interest of the raiyat, the oo- 
of oootwanor-rigbt by cupancy-right shall oease to exist, but nothing in this 
landlord. Bection shall prejudicially affect the rights of any third 


person. 

29. 


(1) A person holding land as a raiyat shall not be prevee^id front 
Bpeoial proviBlons as acquiring an occupancy right in the land by reason only 
to Joint owners and that he is jointly interested in the land as proprietor or 
farmers. tenure-holder. 

(2) A person holding as an ijaradar or farmer of rents shall not by such 
holding acquire a right of occupancy in the land, but if a person acquires a right 
of occupancy in land he shall not lose it by subsequently holding the laud in 
farm.” 


In recasting these sections the Select Committee have made them more * 
^nfosed. The Explanation cannot bo, or ought not to be, treated as a separate 
4ittb-section. It is only* an explanation of the main sub-sections*of the Act. 
Looked at from this standpoint of view, it wtiuld appear that sub-section <(1) 
applies to both occupancy raiyats and* landlords whoever purchases the one or 
other right in the case of a ti'ansfer of the entire interest. So dees sub-section 
{2) by straining the meaning of the words used in it. Whether the occupancy 
right is added to the fractional superior right or vice versd, the effect is the same. 
Hence equitabl^r* considered sub-section (2) should bo held to apply to both cases 
equally. The Explanation then adds that in either of the three cases qpntens- 
plated by sub-sections (1), (2) and (3), when the occupancy raiyat becomes 
subsequently interested in the superior right, the occupancy-right is not lost by 
it, but is kept in abeyance. This, it will be remembered, is only another and a 
strained explanation of the section. The whole difficulty vanishes if we suppqse 
tbat the words ” by subsequently becoming jointly interested iu the land as 
proprietor or permanent tenure-holdei*,” have inadvertently crept in. 


Case law.—For the case law on the point, see section 20 (1) and notes 
antGi pp. 103—109. • 

A person held raiyati lands alternately as cultivator and ticca lessee or 
fasrmer continuously for a period of about fifty years. In special appeal it was 
urged that when the defendant took the lease, his possession as cultivator merged 
in that of the higher title, and that, though ho had cultivated the lands lor 
brcdcen periods, yet that would give him no right of occupancy, as he had not 
held, the lands continuously as a cultivator for a period of twelve years. “ We 
think,” says Loch, J., in this case, “ the doctrine of merger does not apply to this 
xm»t Inr the defendant, notwithsWdiug the leases, oontinned to hold the lands, 

, ns he always had done previously, ei*,, as a cultivator. We do not mran to say 
tiud riva derandant as lessee could confirm his own right of ooonpanoy. Hut .wo 
jrabink tihat, during the period of the lease, the power of eviotion as regards him 
' J|fas in sttspense, and when the lease ex{nred| he was stiU, as he hud fdways heeQ, 
^ ‘i^e actual GuJ^vator.’* Ainsliip, Jidmerves: The lands in the present mt^e are 
lands. They wore subject to the aooraal of some right in the raiyat oUier 
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thaa that derived from express grant by his landlord; and. it seems to mo that 
snoh rights do not merge in the ticca* leases taken from ilio zemindar. It has 
. been nowhere proved that in the intervals between the ticca leases, tho defendant 
entered into possession under a now aiTangemcnt with tho zemindar. He ap* 
pears to have^ontinnod in possession as a matter of conrso, and on ihd expiry of 
each ticca loaso to have resumed witliout any question tho posnion ho was holding 
at its commoncomont. No doubt tho defendant as farmer could not, by his own 
. neglect to exercise tho powers of the landlord, create for liiiUbolf any title as 
raiyat against the zemindar. But on the other liancL he lost no title or in¬ 
terest that ho dhd as a raiyat. If his raiyati interest bo taken as snspond- 
od daring tho whole period of tlie oxistonco of the leases, wo still Hud that 
ho hoffimpn bolding for a period of 21 years, and that in tho whole term of 47 
years, oommencing in 1231 F. S., his occupation has never boon iutorrupted by 
tho holding of any other raiyat”—(Mokoondi Lai Uobo a. L. O. Ci*owdy, 
17 W. 11., 274.) In Thomas Savi v. Pauch.atiaa Roy and others, 25 W. 11., 
503, tho lower Courts foiuid as a fact that tho dofeudaint’s toriauey com¬ 
menced in 12C0, and that from 1272 to 1278 ho was assignee of ttio land 
lord's interest under an ijam lease for six years. At the oud of 1278 he did 
not quietly surrender tho leased property as stipulated, and consequently a notice 
to quit was served upon him in 1279. Tho Court (Aiuslio and Birch, JO.) 
observed: “ It scorns to u&,that tho defendant must bo taken to have been 
holding over as farmer for this last year, so that he was in fact assigiieo of the^ 
landlord’s iiAerost np to tho end of Assin 127D. He was therefore the person 
who bad the power to terminate Wio raiyat liolding by virtue of wliieh lio now 
claims, and so long as he remained as luiddlemau, tho landlord could not come in 
to deal directly with the raiyats. It is through his own forbe iiMnce that tho 
present claim has grown uj), and there can bo "no equity in allowing ITim to stand 
by idle in order to create a nght in himself advoyso to his landlord whoso intorcst 
he as farmer was bound to ])rotcct. Giuntiiig that a raiyati interest may consist 
with a farming title, I think it must be held that the co-cxisting I'aiyati interest 
is tho same in oxtont and quality at the end as at tho beginning of tho leiisu of 
tho farm. Whatever may be tho ease as to other tenants as against tho farmer 
hims<'1f, tlio lessor has a clear right to have compensation for any cliango to his 
pipjudieo caused by bini (the fanner), and this not merely by way of damages, 
but by having t ho property restored to its original estate whore this is practi- 
oablo. Thus if tho defoudant bad no right of oeenpancy at tho ooinuioncomont 
of his farming lease, ho cannot have aeqniivd one during its curroncy. This 
view of tho law was taken by Mr. Justiese Loeh and myself in tho caso of 
Mookundilal llobc r. Crowdy, 8 1). L. R., App. 95. This view may load, to somo 
difficult qnostions, but their solution is uuneocssary in tho prcsOTxt caso, for it is 
only by continniug tho raiyati interest to the voiy last diiy on which tho farming 
title continued to exist that an orenpation of twelve years is made out. Baboo 
Mohini Mohan Roy contended that under section C, Act VTJl of 1809 (B.C.), 
the rigid of occupancy is not limited by any proviso, save that montionod in 
section 7, but tliat it comes into effoct absolutoly tho moment 12 years’ continu¬ 
ous possession as a raiyat has been completed. But then the question is, what is 
meant by occupation as a raiyat P I, in effect, held in tho ease cited, and still 
hold, that it moans an occupation which, tliongh sab(>r<ynat(>, is in a sense 
Sidvorso to tho lantlloid so far as it qualiHod his power of aealing with the land 
at will. Whore there is practically no rosiiiu'nt of tho landlord’s will, in conso- 
qnsnee of tho will and the restmining power being in tho same {Xirsott, there 
ean be no opposition (in tbo qualiGed souso intondwi above) to tho landlord saUi 
as is inherent in tho holding of raiyat; ami while this stah* of things lasts, the 
raiyati right is so far in abeyanoe that it cannot undergo any change in its 

16 * 
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oharaoter.*' See the liocision of Lai Bahadur v. E. Solano, T. L. R. 10 Cal. 45; 
12 0. L. R., 559, quoted in full under section 20 (1), ante, p, 104. 

The right of occupancy is a right given to a raijat continuing only so long 
as tho raiyat pays ront for the land he holds, and though it cannot be affected by 
a wrongM'eviction, still when the seraindar acquires the land bypurohaso and 
takes }>osscbsion, oven in the hetiami name of a third party, seeing t^t ho cannot 
pav rent to himself, tho riglit is gone and cannot subsequently be revived.— 
(Radha Govind e. Hakhal Das, 1. L. K. 12 (Jal, H3.) 

22. (3) A person holding land as an ijaradaj: or farmer 

rents shall not, while so holding, acquire a right of occupancy in 
any land comprised in his ijara or farm. 

A possession which amounts simply to a moostagij'i right to collect renth 
from raiyats is not such a possession as confers a right of occupancy—(Lalla 
Ishur Untt v. Bhaka Chowdry, 17 W. R, 21f2.) A ticcadar occupying 
merely as the assignee of the zemindar, and cultivating because of the opportu¬ 
nity thus afforded, cannot, under colour of that character, claim tho right of 
occupancy under section C, Act X—(Woonai Nath t>. Kuondun Tewari, 19 W. R., 
177; Ram Surau v. Veiyag Mahaton, 25 W. R,, 554; D. M. Gilmore v. 
Sreomnnt Bhooraik, Bij. W. R., (Act X), 77 ; Watson v. Koer Jogiudra. 1 W. R., ^ 
76;Mooknndo Lai v. Crowd}, 17 W. R,27t; Pavi e Puncliannn, 25 W. R., 
603; Jauline Skinner v. Rum Rhunit Snnduri, .S C. L. H., 140; Kai Xaranl 
Dasi V. Laidley, 1. L R ,* 4 Cal, 957 and L<il Bahadur Sing v. Solano, I. L. R., 
10 Cal., 45. Seo these decisions discussed at length ante, pp. 104—109. 

Explanation. —A person having a right of occupancy in land 
does not lose it hy subsequently becoming jointly interested in 
the land as proprietor ok permanent tenure-holder, or hy subse¬ 
quently holding the land in ijara or farm. 

See section 20 (1) notes, ante. p. 104, and section 22 (1) (2) notes, ante, 
pp. 120—121, and section 22 (3) notes. 

Summary.—The effect of those provisions may bo summed op thus : 

1. If tlio immediate landlord, being the solo proprietor or tho solo porma- 
nent tenure-holder acquiies a right of occupancy by transfer, sncccssion or 
otherwise, a merger takes ]>lace and the occupancy right is extinguished. 

2. If the immediate lanflh«*d, being a fractional proprietor or permanent 
tenure-holder acquires a right of occupancy by transfer, a murger takes place, and 
tho occupancy right is extinguished. 

3. If the immediate landlord, being a fractional proprietor or permanent 
tenure-holder actjuiros an occupancy right by succession or otherwise than 
tramfer, there is no merger, and the occupancy right lives. 

4. If an occupancy raiyat acquires tho entire interest of tlie immediato 
landlord or permanent tenure-holder, there is a merger and the occupancy right 
is extingnished: 

5. If an (wonpancy raiyat acquires only a share of the immediate landlord's 

interest, he being neither a proprietor or permanent tenure-holder, no merger 
takes 4ght of occupancy lives. 

6. H tho superior and inferior interests unite together, when the superior 
interest is that of a person who is not a permanent tennre-holdcr, or who is ft 
fanner or iioradar, no merger takes place and the two rights live ^stinctly atMirt 
fwm each other, no matter how the nnion took place. 

7. Paring the term of an ijara or farm, the raiyati right, whether an in- 
choftte ocenpanc} right or a complete right of occupancy, remains in abeyance. 
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InddenU of Ocoupamy Right, 

** Taming now to the incidents attached to the right of occupancy, it will 

An ooottpanev raiyat “o®*' important change in 

pumottranefei^s hold- regard to ond of thoseJnoidunts—transferability. Instead 
“*■ of legalising it and regulating it by la^, we have loft it 

everywhere to custom.”—(S. C. 15. III). 

The following sections (23—2G) give what the* incidents o an occupancy 
right are, but they do not include transferability or sab-Jetting. Transfombility, 
however, is not expressly proseribed; on ihe coutiairy it is recognized when 
custom allows it (see sections 178 (3) and 183) ; add sub-letting is legalised by 
section 86. The following, however, is a brief account of the case law on the 
Bubje6t of, transferability of an occupancy right. 

Transferability of the occupancy right.— The original scheme was to make 
the right ti'ansferable, but it has been abandoned on account of the many diflicult 
questions that arose out of it. The old Acts (X of 1859, or VIIl of 18{»9 (B. C.) 
did not define a right of occupancy: They simjdy provided that the raiyat hold* 
ing for the prescribed period “ shall have a right of occupancy in the land, so 
long as he pays the rent.” The right was not expressed to bo heritable, but it 
was provided that “ the holding of the father or other person from whom a raiyat 
inherits shall bo deemed to l]p the holding of the raiyat within the moaning of 
this section.” That pi'ovision only referred to the acquisition of the right—* 
(Nim Chau^Borua v. Moorari Mundlo, 8 W. H, 127,) and the right when acquired 
was nowhere declared to bo horita(l>le ; and the literal meaning of the terms used 
would not neccss.arily include an heredit>«y quality in the right. MoreovtT the 
right being ona created by statute, altfaougli analogous in some respects to the 
right of the khutikasht, its nature cannot be iiscertaiued by a roferunco to the 
rights of the khudkaaht or to custom. Occupauqy tenants may of course have 
customary or other rights in addition, but it is difficult to see* how those can 
assist in determining their rights as occnjiancy raiyats. Apparently the strict 
terms in which the right is bestowed would be satisfied by giving the raiyat a 
trader the old lew ])crs(m{il right neither hei-oditaiy nor trunsfcrablo. Ac- 
doubted, if heritable, cofdingly Sir Barnes Peacock in one case doubted whether 
aright of occupancy was heritable—(Ajodliya Persad v. Musst. Emam Bandee, 
P.*B., 7 W. R., 528 ; B. L. H, Sup. Vol. 725, S. 0.; 2 Ind. Jurist, 192. Sea 
also ^ni Durga Sundari v. Brindavan Chiindra Sarkar, 2 B. L. R., App., 37 ; 11 
W. R., 102.) Sections 20 and 21 of tliis Act now attempt to define a settled 
tThenewlaw makes it raiyat? and section 20 makes the right expressly heritable, 
heritable. Where a raiyat succeeded to the holding of his undo, 

who had a right of occupancy, and was allowed by the zemindar to continue in 
the holding for eleven years, it was held that though the plaintiff was not strictly 
entitled to succeed by inheritance, yet he must be taken to have suocooded to the 
holding by the consent of the zemindar and acquired a right of occupancy— 
(Musst. Hakoomunnesa v. Bhooria, 5 All. 23.) A distant relation of a deceased 
raiyat was under the old law not entitled to succeed by inheritance when 
the aemindkr had, on the death of the raiyat, made arrangements with 
another raiyat—(Jotee Ram Sarraa v. Mnngloo Sarma, 8 W. R., 60.) This 
decision in fact goes to establish what we have stated above that the right 
when acquired was nowhere mentionod in the old law to be heritable. Section 
26 of the new Act, however, settloB the whole question. The right of ooou- 
oonfliet of derisions M paney M necessarily acquired by holding upon a tenure 
totrsnstsMbiU^ of tbe which is either hereditary and transferable or not ; aud 

at one tinje it was a question whether a right to oocupy, 
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aad not to be ejected ^ long as •the I'ent is paid, is added to the rights already 
existing, so that it becomes part of the tenure, and goes with it, being 
4rimsferablo when the original tenure was so. It has been held that the aoquisi> 
tion of an occupancy-right would not render a tenure transferable which before 
was not m. It was not tbe^ntention of the Legislature, when pasoing Act X of 
1869, to alter the. ftaturo of a jote and convert a non-transforable jote into a 
transferable one, merely bgcause a raiyat had held it for twelve years, and 
thereby acquired a right of occupancy—(A,jodhya Persad v. Musst. Imam Bandee 
Begum, 7 W, R., 528 (P, B.). To the same effect is RaniDurga Sundari o.’ * 
Brindavan Chandra Sarkari 2 B. L. R., App., 37; 11 W. R., 162.) On the other' 
hand it has been said that aright of occupancy is perpetual, transferable and. 
heritable—(Mnsst. Taramani Dasi v. Bireswar Maznmdar, 1 W. R., 86; Nunka . 
Roy e. Mahabir Persad, 3 B. L. R., App. 35; 11 W. R., 405.) Thiswiew has 
^been over-ruled in' later cases, and the right has boon decided not to bo transfer¬ 
able. A raiyat’s right of occupancy resting upon legislation and custom alone is 
not derived from the general proprietory right given to the zemindar by the 
Legislature, but derogates from and qualifies that right. Whatever the raiyat 
has, the zemindar has ail the rest which is necessary to complete ownership of 
the land ; and, amongst other rights, he must have such a right as will enable 
him to keep possession of the soil in those persons who are entitled to it. The 
xaiyats have no powci- to transfer their right to havcjiossossioti of, and to use the- 
soil, for their own benefit—(Jiibi Sohodwa v. Smith, 12 B. L. R., 82; 20 W. R., 
139.) In other cases the i;;farisferablity appears to have been decided with reference 
to tho original nature of the holding. Thus iishas been laid down that a khvd- 
iasht raiyat with a right of occupancy may transfer if there is a custom autho- 
rizipg such ti’ansfor; that is, if nis original holding was transferable, since at 
the 4 at 0 of •this decision tlicrc coukl bo no custom which would affect tho new 
right of occupancy created by Act X of 1859—(Chandra Kumar Roy v. Kodar- 
mani Dasf, 7 W.*R., 247 ; Narendra Narain Chowdiy v. Ishan Chundra Sen, 13 
B. L. R., 274.) In several other cases the same test of transferability is applied 
or referred to, namely, the original natui'e of tho tenure—(Juggut Chunder Roy 
V. Ramnarain Bhuttacharjee, 1 W. R., 120; Unnopurna Dasi v. Ooma Churan 
Das, 18 W. R., 65; Srecram Bose v. Bissonath Ghose, 3 W. R., Act X, 3.) And 
iu most of the cesos in which a right of occupancy was decided not to be trans¬ 
ferable, the original tenure was not transferable, and Sir Barnes Peacock eaid*m 
the Pull Bench case of Ajodhya Persad v. Musst. Emam Bandee Begum, 7 W. 

auestion settled by a ^ ^ intended to alter the nature of 

Fuf Ben^.'^Not trims- the jote by giving the right of occupancy. It has been 
fersble, ipso faoto. decided by a Full Bench of the High Court of Cal¬ 

cutta that the statutory right of occupancy is not transferable as such. This 
decision is grounded upon the personal nature of the right. Thus Chief Justiee 
' Cottoh says : “ It is a right to be enjoyed only by the person who holds or culti- 
, trates and pays the rent, and has done so for a period of twelve years,” And 
|i|pajn; ** The ordinary construction of the words (in section 6) appears to me 
^,bo that the right is only to be in the person who has ocenpied for twelve years, 
aud it was not intended to give any right of property which could bd^transferred. 
\^he question, as I liave answered, is solely upon the Act, and independent of 
• ipime existence of any enstom”—(Narendra Naroin Boy Chowdry v. Ishan Chundra 
IS/B. L. R., 2741it p. 288; 22 W. R., 22.) This view is more fully devel(^[^ 
following extract from the judgment of Mr. Justice Phear in the casO Of 
Sohiodwa e. Smith, 20 W. B,, 139; “ As the authorities stand, this quostion 
to be one of some nicety, and in considering it there is need to bear in mind 
I rofetions betimon tbe xemindar and the raiyat are not genemlly the eiaine 
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aa those between the Englii^ landlord and tenant. No doubt the zemindar has 
been made by legislative enactment the*proprictor of the land which forms his 
zemindari, and as regards his khamar^ neej-jote or seer land, it may be taken that 
the onltivator of the soil has generally no other rights than those which he obtains 
as a tenant by contract with the zemindar, bnt with regard to the raiyati lands 
which constitute the bulk of his zemindari, it is muelx otherwise. Then, while 
the zemindar is still the proprietor of the land, the raiyats of the village, as tho 
combined effect of custom and legislation, have in most, if not ’.i all cases some 
right to cultivate the raiyati land of the village, which is altogether independent 
of the zemindar, and which, in tho case of a raiyat having a right of occupancy, 
is a right to occupy and use the soil, quite irrespective of any assent or permis¬ 
sion on the part of the zemindar. This right resting upon legislation and custom 
alone, is not derived from the general proprietory right given to the zemindar 
by tho Legislatui'c, but is, as I understand, in derogation of, and has the effect 
of cutting down and qualifying that right. I may say that, in ray conception , 
of the matter, the relation between tho zemindar’s right and tho occupancy 
raiyat’s right is pretty much the same as that which obtains between the right 
of ownership of land in England, and the servitude or easement which is 
termed proJit a prevdre, although I need hardly say tho raiyat’s interest is 
greatly more extensive than a profit a prendre. It appears to me that the 
raiyaus is the dominant and the zemindar’s the servient light. Whatever the 
raiyat has, the zemindar ha^ all the rest which is necessary to complete owner¬ 
ship of the^land : tho zemindar’s right amounts to the complete ownership of tho 
land subject to the occupancy miyai’s right, and the right of the village, if any, 
to tho occupation and cultivation of ^he soil, to whatever extent these rights 
may in any giyen case reach. When these rights arc ascertained there must re¬ 
main to the zemindar all rights and privilege^ of ownership which are not incon¬ 
sistent with or obstructive of thorn. And amongst other rights, it seems to me 
clear that he must have such a right as will en&hle him to keep the possession of 
the soil in those persons who are entitled to it, and to prevent it from being in¬ 
vaded by those who are not entitled to it”—See Regulation VII of 1799, section 
15, clause 7. It was held in an early case that the customary right to occupy 
as long as the raiyat paid the customary or agreed rent could not be ti’ansferred, 
and the zemindar was held entitled to possession as* against the transferee— 
(13aboo Prasanno Kumar Tagore r. Ram Mohun Dass, S. D. A. (1855), 14, refer¬ 
ring to Harington’s Analysis, Vol. Ill, 434, 465.) The right dealt with in this 
case may be the right of the hhudkasht, or an analogous right which has grown 
np out of mere occupancy. The right of occupancy acquired by a cultivating 
raiyat under section 6 of tbo Bengal Act, YIII of 1869, cannot be tronsferretj 
either by a voluntary sale, or gift, or by a sale in execution of a decree— 
(l^arkanath Misser v. Hurish Chunder 4 I. Jj. R., Cal., 925.) 

“ As regards the mode of transfer,” says Jackson, J., ” it is clear there is no 
The node of transfer ground for distingnishing a voluntary sale from a sale 
malcea no difflsrenoe. execution. If a sale by a private contract wotild 

validly pass a right of occupancy, then a sale in execution of a decree would 
equally pass it and vice versd. So far then 1 think the case is clearly governed 
by the authority of the Full Bench ruling.” The sale of a jote in ozecution of 
a decree against the jotedar does not prove it to be transferable, nor. doeft 
purebaser acquire a right of occupancy by his purchase where the i^hi is 
dependent on custom, but is a mere creature of the Rent Law—(KripaAtktli 
u. Doyai Chand, 22 W. B., 169; Ram Chunder e. Bhola Nath, 2a,W; B., 
200; Bbeik Amoen Buksh v. Bhyro Miindle, 22 W. B., 493; Mrs;' B. 
Eyes V. Muashi Moneorudden, 24 W. B., 6; seb also 25 W. B., 1045'Nslfoo 
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Boy 0 . Mahabir Porsad, 11 W. B.» 405; Tara Proead v. Sootjo Kanta Aobatjeoi 
15 W. E., 152; DararKa Nath v, Kanay©’Sirdar, 16 W. B., Ill j Bootee Sing v, 
Mborat Sing, 20 W. R., 478.) Bat see sections 65 and 108 poet. 

But the right of occupancy is transferable where custom allows it. See 
But tbe riffUt is trsna* sections 178 X3) and 183; (see also Joykisheq v. Bajkishen 
forsbiabyouBtom, 1 'w; JR, 163 (3 R. J. P. J., 224; Sriram Bosov. Bisao* 
nath Ghose, 3 W. E. (Act X) 21.) As a general riilo it has been laid down by 
the judgment of a Full Ben<}h that when a tenure was not transferable before the 
passing of Act X, the passing of that Act would not have the effect of rendering 
ft a transferable tenure; but that ruling specially exempts cases in which righte 
of occupancy or tenures of a similar description were transferable by local custom. 
It has never been ruled that under no circumsiance can a right of occupancy 
be transferred—(Nukoo Roy v. Mahabir Persad, 11 W. B., 405.) In the Full 
Bench case of Narendro Narain Chowdry v. Ishan Chundra Sen, Couch, 
0. J., observes: “ The question, as I have answered, is solely upon the 
Act, and independent of the existence of any custom.” But in order to make a 
right of occupancy transferable, it must be shown that it is so transferable ac¬ 
cording to the custom of that part of the country in which the tenure is situat¬ 
ed } where no mention is made in a dowl of any right to transfer, the existence 
of the power to transfer cannot be presumed—(Unnopuma v. Oma Chum, 
J18 W. R., 55; Musst. Shunkerputee v. Mirza Saifoolla, 18 W. R., 507; 
Bootee Sing v. Moorat Sing, 20 W. R., 478.) jRi Joykishen v. Rajl^shen, 

V 1 W. B. 153, the Court observed: “ In every district of Bengal there is 
a different custom, and fhis question (whether the tenure is transferable by 
custom) can only be decided by reference to local custom. What is the custom 
in Lower Bengal is not so on the eastern and the northern parts, .and vice versd. 
In some ports the khudkast tenants are allowed to sell without reference to 
their landlord ; in other parts the practice has not been allowed: and the only 
method by which j^he question in«each case can be decided, is by reference to 
local custom and not by the evidence of a few antagonistic witnesses. We there¬ 
fore remand the case to the Judge for the purpose of a local investigation, made 
with regard to the custom that prevails in that part of the district in which 
these lands are sitntate.” In Chunder Kumar v. Peary Lall, 6 W. R. 190, the 
Court (Travor and. Campbell, JJ.) remarked: “The Judge has held as a fact 
that t^ custom of Hooghly does not sanction the tranter of khoodkast-jotes, 
That point has not been brought before us, and as the fact depends upon 
evidence we cannot interfere in special appeal. We think it right to say, 
however, that a custom of this nature need not be absolutely invariable; it can 
be proved by evidence amounting to much less than this. Moreover the case 
which the Judge cites from the Sudder Reports refers to Moorshedabad and not 
to Hooghly, and therefore can be no authority for proving a custom in the former 
district” So in Joy Kishen «. Doorga Narain, 11 W. R., 348, the Court said: 
**It has been found in evidence that jummas such as the one held by ttie 
de^pdants Nos. 3 and 4 are, by custom of this particnlar village, transferable j 
thete was no necessity for the witnesses to fix any particular time from which 
BUoh tenures became transferable from one party to the other. It was sufficient 
tl^ there was evidence, which the Principal Sadar Amin has oredite^ of the 
|igi|i4^ui^ of the custom (and this evidence, we may remark, he has given very 
f^E^ebt reasons for crediting) to establish the fact that there is at present the 
referred to and that no evidence to the contrary was adduced. It 
^0 us that this was legally sufficient evidence, and that we have no poweu 
mter^ar© in spiral appeal,” But the custom must be a custom that sales 
1^: expected in spite of tne landlord, and proofs of iTin f fOn oes of sale must be 
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that the sales tebk place 'without the consent of the zemindar and still held 
good. In Bibi Sahodra o. Mr. MaxwelliSmith, 20 W. R., 139, Phear, J., observ¬ 
ed : “ The Judge says, that he arrives at the conclusion that the transfers from 
the raiyats to the defendant upon which the defendant relies are proved; and also 
that these mlyats had tenures which they were capable of transferring. But it 
appears very clear that in dealing with the evidence, the Lower Appellate Court, 
very seriously misapprehended the force of a considerable portion of it. We 
refer to the evidence of sales held in execution of decrees, the evidence consisting 
partly of parol testimony, and partly wo believe of certificates of sales. But in 
all these instances of sales, so far as they have been brought to our notice, the 
sales were sales in execution effected at the instance of the zemindar himself; 
and ponsequently they could not be evidence of the right on the part of the 
raiyats to transfer without the assent of the zemindar.” So in Bootee Sing v. 
Moorat Sing, 20 W. R,, 478, Phear, J. remarked: “ Both the first Court and the 
Lower Appellate Court wore agreed in thinking that the defendants Nos. 1 and 2 
had failed in proving that they had an old gorabandi right to their jote; buif the 
Lower Appellate Court, upon the evidence which it refers to, was of opinion that 
these defendants had gained a right of occupancy under the rent law, and that such 
a right of occupancy was in their village and in their neighbourhood recognised 
as a transferable right, irrespective of the will of the zemindar. It seems to 
us more than doubtful whet^her any evidence could establish that a hare right ’ 
of occupancy under the Act was transferable irrespective of the will of the ze¬ 
mindar. But however this may be, we are quite clear that the evidence upon which * 
the Subordinate Judge bases hia opinion is insufficient for that purpose. All 
the transfers to which ho refers are in terms transfers of a gorabandi r^ht; 
therefore the subject which was transferred by’them was something very differ¬ 
ent from the bare occupancy right to this land, which was all thilt the Subor¬ 
dinate Ju^e found to bo the right of the first two defendants. This being so, we 
think the Subordinate Judge was wrong in holding that the transfer of the land 
in question from the first two defendants to the defendants of the second party 
was valid against the zemindar.” The custom must be clear and well defined 
(Dwarkanath v. Harish Chundcr, I. L. R. 4 Cal. 925). 

There is nothing unreasonable in the custom by which the tenure of hhud- 
kaeht raiyat, who has built a puoca house on his land and has acquired a right of 
oficupancy under section 6, Act X, is a transferable, tenure—(Chunder Kumar 
Roy V. Kedar Mani Dasi, 7 W. R., 247.) According to the custom of the Hooglv 
district, a tenure granted for building purposes is transferable—(Banee Madbub 
Joykishen, 12 W. R., 595, which confirm tho opinion of the senior judge, Kemp, 
J., in the same case reported in 11 W. R., 354; compare also Doorga Persad v. 
Bindavan, 15 W, R., 274; Nidhi Kristo v. Nistarini, 21 W. R., 386.) A hadimi or 
mourasi holding is something very much larger tlian what is known as a right of 
occupancy under the rent law; and where, according to the custom of the country, 
such a holding is a transferable tenure, the purchaser takes the whole of the ivhts 
of the previous holder against the zemindar—(Nunda Kumar v, Lakshmi Friia, 
28 W. R., 36.) The existence of a custom in a particular district, however, by 
which a right of occupancy in such a district is transferable, will not justify th^ 
holder of such right in subdividing his tenure, and transforin^ different parts 
of it to different persons; and in case of such transfer, the zemindar is entitled 
to treat the transferees as trespassers, and eject them—tTirthanud Thahoof 
Hutty Lai Misser^' I. L. R. 3 Cal, 774.) 

The following statistics of private sales of occupancy rights were bited by 
StatiBtiqa ^ local Bengal Government fpm the Appendix to the pub- 
••“•tf**** lished S^port On the Registratbn Department in Bengal 
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Statefmnt thawing the number and value of R'^otti holdings transferred by 
registered deeds nf sale in each Registration Bistiict of the Lower 
Provinces of the Bengal Presidency for the year 1881-82. 
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The Lieutenant-(jovernor then ai'gued: 

“ These statistics prove that not ''only in every district of Behar, but in 
every district of these Provinces (except Darjeeling, where altogether excep¬ 
tional conditions prevail) occupancy rights are now more or less freely sold as a 
matter of private agreement without objection on the landlord’s part, and we 
know from independent evidence that many of the districts in which the custom 
ee(5ms most firmly established arc those in which ryots are best off. It is true 
that about 16 per cent, of tlie purchasers of occupancy rights are mahajuns; and , 
this is a fact which haf^ created misgivings as to the ultimate effect of formally 
recognizing the transferabk' character of occupancy rights. That is a danger, 
however, for which it is believed some provision has been made in the earlier 
portions of this letter, and with which I am to deal at greater length farther 
on. Hero I am’ to obstTve that it is now quite too late for landlords to object 
to a custom which already seems, without any opposition on their part, to have 
taken root in tl>e agrarian economy of the Province. 

Although, however, landlords may be out of court in their objections to the 
recognition of the freedom of sale of occupancy rights, this question remains—Is 
it desirable to give to the custom generally the formal sanction of the law, and 
if not generally, then to what extent ? The Lieutenant-Governor lias no doubt 
whatever that the law may recognize free sale throughout Bengal, and if he had 
doubts on the question as it affects B<jljar, those doujjts would have been removed 
by the unanimity of impartial local opinion in favour of the proposal, and hy tho 
evidence afforded not only by the Kegistration stalistios rcfeired to above, but 
by the following figured statement of the extent to which occupancy rights 
in Behai- were sold during the last three years in execution of decrees in the 
various Civil Courts:— * . 


Sales of ocm^ancy hoi Jin gs in the districts of the Patna Division, in execution of 
^decrees, during*ttie years 1881, 1882, and 1883. 


niSTBlOr. 

im 
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Gya . 

ft* i*i •«( ••• 
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3,091 

53,555 

3,682 

68,683 


“ It may be added that in the Monghyr and Bhagulpore districts, which, 
il^ough not portion of tho Patna Division, are usually considered portion of 
Behar, 9i, 184, and 102 occupancy holdings were sold in each of the above years 
respectively. , 

It will thus be manifest that occupancy rights are now saleable in every 
district of Behar both as a matter of private agreement, and compulsorily in 
‘satisfaction pf debts ; but even had this not been so, it would have been dif&oult 

\ J ' * * JmU/dinff ffNmfa#, 
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to justify, on one of the main principles of the Bil], any distinctive practice in 
two parts of the same Province. On a review of the whole question, then, the 
Lieutenant-Governor cannot bat conclude that the balance of argument is in 
favour of extending to Behar the recognition of the right, which the circum¬ 
stances of Bcftgal Proper not only justify, but dcnjanrl. As observed by the 
British Indian Association in 1878, the recognition of tln^ right of transfer wonld 
create a direct interest in the improvement of the soil, would stimulate cultiva- 
, tion, would tend to establish a substantial [)easant proprietory, would give a 
valid security for the i*oalization of the landlord’s rent, and, by increasing the 
marketable value of the land, would lower the rate* of intci’ost when the ryot 
has to borrow. These arc all advantages which cannot bo lightly foregone ; and 
Mr. Rivers Thompson therefore does not contest the wisdom of this portion of 
the Bill, the more so as its operation would be made the subject of watchful 
supervision.” 

It was however pointed ont by the author of this commentary in the * States¬ 
man’—on argument which the British Indian Association promptly a<lopted an<3f 
upon which they based their last petition to the Govoi-ninent of India—that the 
Lientonani-Govcmor has missed the point in these returns, that the sates of which, 
he produced statistics were deiioiulont on the lanillord’s consent, and that they do 
not show that a custom has gix)wii up whore sales are effected wdlliout the 
consent of the landlord. Fiydlier enquiries wore therefore made and their results 
are embodied in the Appendices to the Government of Bengal Report of 1884 
on the Ten'ancy Bill, They justified the adverse criticisms, because the result 
according to the Government Rftport of that year, vol. I, p. 18, is; “Wherever 
throughout these provinces, the custom 'of frei> sale is well established, there, 
occupancy rights are bought and,sold without interference on the part of the 
zemindar. The utmost extent to which int.crf*i’('nco proceeds is the levy of a fee, 
when the purohasor’s name is registered (which it often is not) in the landlord’s 
sherista.” * • 

Right of occupancy is saleable in rent decree and heritable.—A right 

of occupancy is however saleable in execution of a decroc for its rent (sections 05 
and 162-160) and is also heritable (section 26). • 

Effect of transfer of holding by an occupancy or a settled raiyat.— 

Tlfere has been considerable discussion as to the effect of a tmnsfer of a holding 
in which the tenant has only a right of occupancy, and wrhieh, as we have seen, 
cannot itself bo transferred. In Joy Kishen Mukerji v. Raj Kisben Mukerji, 5 
W. R., 147, the zemindar sued for possession against tbo transferee, contending 
that the transfer gave the transferee no rights. It was held that the landlord 
could not evict the transferee so long as the recorded tenant or his representa¬ 
tives paid the rent, but that he was not bound to recognise the transfer or take 
rent worn the transferee. The effect of this decision is to keep the right and 
liability in the original tenant, the transferee being regarded as a lessee of the 
occupancy holder. Other decisions agree in this view—(Ajoodhya Persad v, Musat, 
Emam Baudee Begum, 2 Ind. Jurist, 192; B. L. R., Supp. Vol., 725, S. C.: ‘7 W. 
K., 628; Rani Durga Sundari v. Briudavan Chundra Sarkar Chowdry, 2 B, L. 
B., App., 37 ; 11 W. B., 102; Snddyo Purira v. Boistnb Purira, 15 W. B., 261; 
Dwarka Miasree v. Kanye Sirdar, 16 W. R, 112). This in fact is consistent with 
the principal that an occupancy raiyat may lease—(Jtwneor Gazee v. Gunai 
Mundle, 12 W. B., Ill; Bihi Sohodwa ». Smith, 20 W. R., 139)} or grant a 
mokurari lease without rendering his lessee liable to ojeotmont—(Dumree Slmik v. 
Bissesvarlall, 13 W. B., 291). Again it has been held that the transfer is not 
a forfeiture—(Gora Ohund Mustafi v. Borada Pftrsad Mustafi, 11 W. E.; 94; 
Suddye Purira v, Boisfcub Purira| 16 W, B., 2G1; Bwavkanath Missree v. Kanyo 
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Sirdar, 16 W. R., H.2). In Hixrihur Mookerjeo v. Jadoo Nath Ghoso, 7 W. R.f 
114, it was said that a tenant with a right of occupancy could not transfer his 
title without possession as against tho zemindar or talukdar ; that if n raiyat 
having non-transferable tenure quits possession and gives over the land to a 
stranger, he may be treated as having abandoned his rights in tho land, or as a 
tenaiit-at-Vr'ill W'hose tenancy is determined, and tluit the landlord may sue to 
have it declared that no interest vests in a purchaser from such tenant. In one 
of the latest cases on the point, however, a view somewdiat ditt'eront to those 
before rolcrrcd to is tak^n—(IJil)i Sohodwa v. Smith, 12 B. L. R,, 82). In this 
case Mr. Justice Phear treated a transfer neither as a forfeiture by the original 
raiyat nor as conveying a right to the transferee ; he held the transferee to be a 
mere trespasser as against the zemindar, whom he considers entitled to keep his 
own tenant in possession and to evict the ti’ansferee, who cannot plead as against 
the zemindar to resume his occupation. “Tho defendant,” obseiwed Phoar, J., 
“ is in actual possession of the soil, tilling and using it for his own benefit, and 
'he has got himself into that situation under colour of an alleged transfer to him, 
effected by certain raiyats of their right to have possession of, and to use tho 
soil for their own benefit; but upon the plaintiff’s wise these raiyats had no 
power to make such a transfer of their rights, and therefore so far as title in 
himself is concerned, derived through this transfer, the defendant clearly has no 
right to tho possession. Then, can the defendant say that, as regards tlie plaintiff, 
the transaction of transfer, although it failed to pass any right to tho defendant 
himself, yet served to place the defendant’s possession under the protection or 
sanction of his grantor’s right ? I think not; iKscauso I cannot extend tho mere 
right of occupancy beyond tlio right rtn the part of tho person entitled to it, to 
occupy and till the soil, either by himself or his seiwanks, or by his lessees or 
licensees, it e., at the furthest, by persons w'ho arc in some degree subordinate to 
him, and under his control, througliout the whole time of the possession. Now 
it is very plain the plaintiff’s facts, that, as between the defendant and his 
grantors, the defendant cannot possiblj' be in any degree dependent upon them 
in the matter of tlie possession, becau.sc he ha.s obtained from them a complete 
transfer of all their rights. It appears to he almost ahsui’d to hold that a zemin¬ 
dar in such a case as that made by the plaintiff, where no matter of estoppel 
occurs, is obliged to treat the jiossession of one, who is, and whom he knows to 
be, entirely free of all dependence upon his raiyat, as being the possession of 
that miyat; and I think I could, if it were nece.ssary, show tliat serious mischief 
might iu pmcticc ensue from the application of this doctrine. Thus on plain¬ 
tiff’s facts, I arrive at the conclusion that the defendant has no title himself to 
the occupation of tho soil, and that his occupation of it cannot bo justified by 
the force of his grantor’s title. Thei’ofore in ray opinion the defendant is an 
entire stranger to the soil, and a trespasser; and the zemindar, as owner, has a 
plain right to evict him, in order to protect the possession, if in so doing he only 
exercises a right, of ownorsliip which is not in conflict with the raiyat’s right of 
possession. ^ Then does the act of recovering back tho possession from a stranger, 
whex as against the zemindar, is wrongfully holding it, conflict with the right 
to that po.ssessiou on tho part of llie laiyat, who voluntarily parted with it ? It 
appears to mo plainly not; for the only right, if any, which Tinder tho circum¬ 
stances the raiyat can have left to him, is to regain tho possession from tho 
fceiuuTdar after the iatter has recovered it from the stranger; because ho 
■ ^crtainly could not himself recover it from the stranger to whom he had trans- 
r feired it for valuable consideration. And’if he had no right, as against tho 
ocmiijdar, to transfer the f b^ession, surely no right of his to the possession can 
, TO uifiinged toy tho zemindar s claiming the possession from the transferee. 
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thongh possibly on being obliged to refund 4ho purcha|io money, he may turn 
to the zemindar, and successfally mfiintain fchat his ineffectual attempt at 
transfer did not cause him to forfeit his original right to occupy the laud.” In the 
Full Bench decision of Narendra Narain Chowdry v. Ishan Chandra Sen, 13 
B. L. B., 2?4, which may be treated as a full settlor of the question, it was held 
that an attempt to transfer a right of occupancy *liy a raiyat, who quits his 
occupation and ceases himself to cultivate or hc)Jd the land, may be twjated as an 
'-abandonment of the right so, as to entitle the landlord to evict the transferee. 
In his judgment in this case Mr. Justice Phear said : “ I ought howqyer perhaps 
to remark with regard to an observation which has ,b*een made in tho o«.se of 
Bibi Sohodwa v. Smith, that it was obviously hot the intention of the Bench 
whiqh passed that decision to say anything judicially as to whether or not the 
grantors or transferors of tho jote in that case still Jiad, in the events which had 
happened, any right to I'etpuro possession of tho land at tho liands of the zemin¬ 
dar. All that that clccisiou decided was that whatever tho rights of tho trans¬ 
ferors as against tho zemindars might be, tliose rights did not prevent the 
zemindar, under the ciicumstances of the case, from recovering possession of 
tho land from a stranger.” 

The right of two or three joint tenants of a raiyati tenure held under tho 
plaintiffs was sold in execution of a decree of a Civil (hmrt, a,nd purchased by 
A wbo continued tbo former holders in immcdiiito occupancy of the lands. The 
plaintiffs sued for po.s.session. No special custom allowing the transfer in tho 
district of bmdi tenures having been proved, lleld, that tliere was no transfer 
by the sale to A of the occupaney rigids of the rai 3 ’at.s ; that the Kiiyats had, by 
agi-ceing to hold under A, abandoned their rights of ociciipancy as much as if 
they had gone away from the land, and that therefore plainl-iffs wei’O entitled to 
kJias possession—-(Dwarkaiuith ij.'Hurish Cbunder, 4 C. L. B., 130; 1. L. B., 


4 Cal., 925.) 

There is no presumption that any tennrb hold is not a tyansforable tenure 
and a landlord who sues for Ichas j)osscssion on tho 
° ® ° * ground that, a tenure was not transferable must establish 

his case as an ordinary plaintiff.—(Doya Chand v. Annnd Chnndor, I. L. B., 


14 Cal. 382). Tho correctness of this decision i.s ei tremely doubtful. The 
learned Judges (Prinsep and Beverley, JJ.) observe: “In the course of the 
argument some cases liavc been cited from the Weekly Boporter, but it is impos¬ 
sible for us to apply the law laid down in those cases because in none of them 
are the facts stated. We are of opinion that tho oa.se of Dwarkarjath v. Hurish 


Chunder is not applicable. In that case it was admitted or found that the defen¬ 
dants had occupancy rights, and the learned Judges of this Court in their judgment 
proceeding on the Full Bench case, Narendra Narain a. Ishan Chunder, held 
that it was for the defendant to prove that such right was transferable. There 
is nothing in that case to establish the proposition now contended for that it is 
for the tenant or the person who claims to be the tenant to establish his right 
to retain the land in any suit brought against him by tho zemindar, or when¬ 
ever the zemindar may think proper to call upon him to show his title. In our 
opinion the plaintiff is bound to start his case.” But tho Court forgot that the 
Full Bench, Narendra Nai-aiu v. Ishan Chunder, held that the occupancy right 
is a creation of Act X and is not transferable ipso facto. It is therefore on the 
party who assorts that it is transferable to prove that tact: Suppose an occupancy 
right is proved in a suit like the above and the question is whether it is trans¬ 
ferable the proper test would be to see who would fail if none would offer 
evidence ? Assuredly, the tenant or the purchaser who is treated as a trespasser 
in Bibi Sohodwa v. Smith cited above. The effect of tho decision under com- 


znent has been practically to diStnrb the settled cose law on the point. 
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Tb« existence of .a custom in a particular district by wbich rights of occu- 
When transferable by P^’^cy in such district are transferable, will not ^tify 
curtoMb is subdivision the holder of such right of occupancy in subdividing his 
permitted P tenure, and transfering different parts of it to diffei'ent 

persons ; and in case of suolj transfer the zemindar is entitled to trCiit the trans¬ 
ferees as trespassers and eject them—(Tirthanund Thakoor v. Mutty Lai Misser, 
I. L. E.. 3 Cal., 774.) 

Registry of the transferee’s n^e In any case in which a raiyati hold¬ 
ing is fa’ansfirable, it is not necessary"'tliat the transfer should be registered in 
the sherista of the landlord—(<Tararaani v. Birgvan, 1 W. R., 80 ; Wooma Chumn 
V. Hari Piosad, 10 W. R., 101; 1 B. L. R. S. N., 7; Joykishon v. Doorga Narain, 
11 W. R., 34B; Karoolal v. Luchmeeput, 7 W. R., 15). See, however, section 
73, post. 

Recognition of transfer by the landlord— If tho landlord registers the 
name of the transferee or his heirs, no question of the validity of tho transfer 
will arise, such registration amounting to a recognition of the transferee—(Amin 
Buksh V, Bhyro Mundal, 23 W. R., 403) ; so by receiving rent from tlie transferee 
witb the knowledge of the transfer, a recognition may tako place—See ante, pp. 
85-87 ; or by making the transferee a party to a suit for nmt and accepting a decree 
against him jointly with the transferor.—(Ram Kishore v. Krishna ManI, 23 W. 
R., 106). But the acceptance of rent paid by the transferee as inarfuhvaree is 
no recognition—(Khudiitwn v. Rokhini, 15 W. R,, 107 ) ; nor the acceptance of 
rent paid by the transferee without notice that Kc claims to jiay rant by right 
of transfer.—(Gourlal v. Raracsvur, 6 B. L. R. Ap. 92). 

Sub-l-etting. —See section 85 and notes and section 178 (3) (e). 


23 . ■When a raiyat has a right of occupancy in respect of 

Bights of raiyat in land, hc may use the land in any manner 
reapeotof use of land, '^lyhich docs not materially impair the value of 

the land or render it unfit for the purpose of the tenancy; hut 
shall not he entitled to cut down trees in contravention of any 
local custom. 


This section must be read with section 178 (3) (6) which prescribes that 
nothing in any contract between the landlord and the tenant, after tho passing 
of this Act, shall take away, or limit the right of an occupancy raiyat to use 
land as provided by this section. 

The statutory right of occupancy under Act VIII of 1809 (B.C.) cannot 
, ‘What the oocupeucy be extended so as to make it include complete dominion 
raiyat caimot do. land, subject only to tho payment of a rent liable 

to onhancement. The landlord is still entitled to insist that the land shall be 
used for the purposes for which it was granted ; and although the ConH in such 
cases will be disposed to place a liberal interpretation on the rights of the tenant, 
it 'Will not sanction a complete change in the mode of enjoyment—(Baboo Lai 
r. Deonarain Sing, 2 C. L. R., 294; I. L. R., 3 Cal., 781). 

This case was distinguished in Prosunno Kumar Obatterji v, Jagnnnath 
: ■ il^sak, 10 0. L. R., 25, where the land, with the consent 

' ... *he zemindar having ceased to be agricultural, and the 

j/yi r. sin(m built a homestead or used part of it for tanks or gardens, the 

thereby changed, 'nor the tenant thereby 
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deprived of any right of oocnpancy which he might have tijCquired. “ It is true," 
observes the Court, “that the ruling in the case of Lai Sahoo v. Deonavain Singh, 
I. L. B., 3 Cal., 781, seems rather opposed to this view j but the latter case is 
very distinguishable from the present in this respect—that there the land was 
still in a state of agriculture ; and what the Court held was, that the tenant had 
no right, without the landlord’s consent, to alter the agricultural nature and use 
of the land. But here the use apparently has already been changed. A large 
poi’tion at least of the laud is no longer agricultural, but used for tlm tanks and 
gardens. In such a case it would seem thajb the rule laid down by Mr. Justice 
Aiuslio in 6 W. E,, Act X, would not apply, and.tfvat the building of a pucca 
house upon land which 1ms ceased to be agricultural, could only have the effect of 
imprpving the value of the pioporty and giving the landlord a better security 
for his rent.” Where a tenant has boon guilty of a breach of duty in the use 
of his land, such as making a tank iu it, building on it impropeidy, or changing 
the character of the cultivation, such conduct does not necessarily ojjorate as a 
forfeiture, so as to render the tenant liable to ejectment. The tenant of an agri¬ 
cultural holding planted his jote with mango trees to the knowledge but without 
the consent of his landlord, tlins ebauging the character of the land. More than 
three years afterwards the landlord sued for a mandatory injunction to have the 
mango trees removed. Hold, that having stood by for more than three yeai-s 
and allowed the tenant to spend his labour and capital upon the land without 
taking any action in the matter, the landlord was not entitled to a mandatory 
injunction—(Noyna Misser v. Eupikuu, I. L. R., 0 Cal., 609; 12 C. L. R., 300). 
No tenant taking land is entitled, without some specfic agreement on the 
subject, to change the nature of the land, or to make any permanent alteration 
in the state of the landloi-d’s property. If a person wishes to lease lands for the 
purpose of nmkiug bricks, that should bo •the subject of a special agreement 
between the pai'ties in the same way as when parties take lands for building 
purposes—(Annnd Oooraar Mookerji v. Bissonafli Banerji, 17 W. R., d-lG). So in 
a suit for a perpetual injunctiou against the principal defendants to stop the 
business of brick-making carn'ed on by tliem on lauds which they had taken 
Under temporary leases from their co-defendants, who were holders of small jotes 
within the plaintiff’s zemindari and to recover damages for alleged injury done 
to the lands, whc're the evidence showed such a continued use of the land for 
75 years for the purpo.se of brick-making as raised a strong presumption of 
acquiescence on the part of the landlord, and thrit, so far from injuring the land, 
the defendants had placed it in a better condition than it had been in previously, 
Held that no case had been made out for the issue of an injunction—(Mr. Peter 
Nicholl V. Tarini Chum Bose, 23 W. R , 298; see 2 W. R., 167; 6 W. R. Act 
X, 40; 8 B. L. R., 242, App. 70; 11 B. L. R., App. 41; N. W. P., H. C. W 
F. B. 119, 125). 

A raiyat with a right of occupancy may build a pucca house on his land, or 
do what he likes with the land, so long as ho does not injure it, to the detriment 
of the landlord—(Nyamootullah Ostagur v. Gobind Churan Dutt, 6 W. R., Act 
X, 40). 

Materially impair the valae of the land— Sec Chapter IX ‘ Improve- 
menis,’ posi. Section 76 gives what are ‘ improvements * instead of being ’ de¬ 
terioration * and section 77 provide that a raiyat at fixed rates and an occupancy 
raiyat may make those improvements, such improvements include construction 
of wells, tanks and other works of irrigaluon and storage* thus aupi^seding 
Tanni Chum v. Debnarain, 8 B. L. R., App. 69 l Koonjo Bihari e. Sheia Baluk, 
I Agra P. B. 119 j Jewa Ram PuUeh Sing, 1 Agra P. B. 126 j Sheo Churua 
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g.'v RflttAhfA 3 All. Rep. 282; tlie;]|r also include the erecMon of a suitable 
'with out-offioes thus superseding partially Shiv Das v. Bamundas, 
3 B. 237; 16 W. R. 360; Jnggut Chunder v. Bshan Chundor, 2 W. R. 
220; ’ Prbsunno Kumain v. Shoik Rutton, 1. L. R., 3 Cal., 696; Babo Lai Sahoo 
e. Deonarain, I. L. R., 3 Gal.787; 2’C. L. R. 295, and adopting Nyamutollah v. 
Gobind Cliunder, 6 W. R. (Act X) 40; Beni Madhub v. Joykiabna, 7 B. L. R. 
152; 12 W. R. 495 ; Brojonath v, Stewart, 8 B. L. 11. App. 51; Durga Pershad 
#. Brindabun, 7 B. L. R. 15f>, ‘ unfit for the pm-poses of tenancy ’— i. e., for the 
purpose of agricuJtui'o. TJio improvements do not include excavating earth for 
ndaking bricks—(Kadambini v. Nobiii Chunder, 2 W. R. 157 ; Anond Kumar v. 
Bissonatb, 17 W. R. 416. Bui sec Peter Nicholl v, Tariui Churun, 23 W. R. 
298). 


Not entitled to cut down trees, etc. —Does this mean that he is not en* 

{w titled to cut down trees except whoa custom allows him 
down trees unless pro- to do so; or doe.s it mean thnt, as a rale, he is entitled to 
hibited by custom. cut down tt*ees but when iborc is a custom to tho con¬ 

trary, e. g., that the trce.s iielong to tho landlord, be is not entitled to do so ? 
The text which immediately precedes is, that he may use the laud lu any manner 
consistent with certain pur[)Oscs; this power is tlien limited by a prohibitory 
clause that when there is custom to the contrary, ho is not entitled to cut down 
trees. The case law on the subject is rather uuscttlea. 

A zemiudar has a right to the trees grown in his land by the tenant, who, 
Tb® case law on the though he may enjoy the benefit of the growing timber, 
Bubtectofhis power of has no power to cut the trees down. The zemindur may 
cutting down trees. iiave' his title in the growing trees declared — (Sheik 

Abdool Rahaman v. Dataram Bashee, Sp. W. R., 867); so in I. L. R., 2 All., 896, 
it has been held that ti‘ce.s accede to tJie soil, and pass to the landholder with 
the land on the ter^oination of a tenancy, and unless the tenant uses, during the 
term of his tenancy, his privilege, where he has it, of removing the trees, he 
cannot do so aftarwards ; ho would then bo deemed a treKj>a.ssor. (Compare also 
Ohutoorbhuj Tew'^ari v. Sjnd Villaet Ali Khan, Sp. W. R., 223; Musst. Ameorun 
V. Mnsst. Snnjcda, 11 W. R., 226). The latest doeisioii on the point, however, is 
that of Goluk Rana v, Nobo Sundari Da.si, 21 W. R., 341. Tho lease in this 
case was a peshevshi sunnnd, or grant at a quit rent, of one and a half beeghas 
of hunahastou and waste jungle land; and after specification of boundaries, 
the deed goes on to recite : Wibhiu those limits I have given to you to cultivate 
as a jote this land; havung brought it into cultivation at your own cost, you 
shall yearly pay me the fixed annual pesheuski jumma of Rs. 2-8. Having paid 
rent into my zemindari kutcheri, you, your sons, and your sons’ sons and 
descendants in succession shall continue to hold the laud defined above. The 
pesheushi jumma shall never be changed. Therefore I give you this peslicmhi 
Bunnud. Birch J., obsoiwed: “There is nothing peculiar in this country about 
the form of this lease. It corresponds to tho ‘ emphyteusis ’ of tho civil law, 
which was an assignable inheritable right in a certain tract of land capable of 
yielding firoits by virtue of which, and in return for the payment of a yearly 
emit rent, the holder during the continuance of his right possessed absolutely 
the entire use and also tho fruits thereof. Tho reasons for granting these per- 
petufd leases are thus assigned by Domat, and 1 have po doubt that the same 
reasons actuated proprietors in this country who had tracts of waste land to 
. .^ispose of and led them to confer gi-ants of a corresponding nature at a low 
y'.rehtii ‘ Section t>44.—For since ^tho owners of barren Innda could not easily find 
for thensj a way was invented to give perpetuity such kind oi lands 
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on condition that the grantee should cultivate* plant, and ii^ipi^TQ 

them as the word signifies.* By this agreement the'pr^^it^r.finda ; 

on his pait his account by assuring to himself a certain and pei'petuar 
the perpetual tenant finds likewise his laying oat his labour and induEt^y'to 
chanf^ the faCe of tho ground and to make* it fruitful.' He goes on to sa^ 
(section 649) ‘ that by ghdng tho land and reserving the rent, there is, as it 
were, a partition of the rights of property between thp owner of the land and" 

, tho perpetual tenant. For the owner who grants tho perpetual lease remains 
master in so far as to enjoy tho rent which he has resonvod as the fruit of his^ 
own proper lauds by which he retains tho chief right of propei’ty, which is that 
of enjoying tho thing as owner of it together with the other rights which he has 
reserved to himself. And the perpetual tenant on his part acquires tho right of 
transmitting the estate to his successors for ever, of selling it, giving it away, 
alienating it with tho burdens of tho rights wliich the lessor of the rights has 
reserved to himself, as also a right to plant, to built, and to make what’other 
changes ho shall think proper for improving tho estate, which are so many rights 
of property.’ The relations existing between the i)lainti£E and the defendant m 
the case before us appear to me accurately defined in the last section quoted. 
At tho time the grant under cousidoKition was made the land was waste and 

a ?le. No rights wore reserved. To enable tho grantee to cultivate he first 
to cut down and root oul*the original jungle, and ho was free to jdant trees, 
or sow crops as ho thought fit. So long as lie obtained his rent, the grantor 
could not interfere with him. There being an cxprcsi^ grant, the question of 
custom need not bo considered. * I can find only one case in which the point 
before us has been raised ; the report of that cqso, W. R., 18(54, p. 367, is so 
meagre that it* is of no importance to us : what the nature of the raiyats’ lease 
was in that ease is not stated, and it has not btxin cited as an authority. It may 
be the custom in some pai’ts of the country tl^at is between the zemindar and 
ordinary raiyats, holding under terminable leases, the right to growing trees ia 
with the zemindar; with that question wo have nothing to do. Wo hare simply 
to decide whether the plaintiff-talukdar is tho owner of the trees, tho subject of 
this suit. In my opinion such a claim is untenable. The zemindar has, under 
such circumstances as are disclosed in this case, no more right to the trees jil^Q't- 
ed ])y the defendants than he has to tho crops sown by him.’ 


Obligation 
to pajr rent. 


of raiyat 


24 . __ 

for his holdin 


An occupancy-raiyat shall pay rent 

mlflinof at. tViii* n.nd oriiiitnlilo. rat.Aa 


Section 5 of Act X of 1859, and Act VIll of 1809 (B.C.), had : “ Baiyata 
having rights of occupancy, but not holding at fixed rates as described in the two 
preceding sections, are entitled to receive pottas at fair and equitable rates. In 
case of dispute, the rate previously paid by tho raiyat shall bo deemed to be fair 
and equitable, unless the contrary be shown in a suit by either party under th© 
provisions of this Act.” This provision ia divided in the present Act into three 
parts, viz., sections 24, 27 and 35. 

The grounds of enhancement set forth in sootion 30 (and possibly in section 
29) are all subject to tl;ie limitation of this section and section 35. Under no 
circumstances can a raiyat, with a right of occupancy, be called upon to pay 
more than a fair and equitable rent—(Nooi* Mohomed v, Huree Prosutmoi \ 
Sp. W. B„ Act X, 75) ; and in determining what is fair and equitable th© ^ 
Court may take into consideration the inso in wages; but it does not neces¬ 
sarily follow that because wages are double what tbpy were, and the necessaries 
of life have risen, that the old rent is fair and equitable under the altered state 
of oircttmstances*~’(3avi e. Jeetoo Meah, Marsh, 86), la a salt to enhance th© 



THE BENGAL TENANCY ACT. 


[sec. 2$< 


mte Of rei^ o{ an ocoupancy raijrat, the solo ground Being an increase in the valne 
f of th© produce, the words “ fair and equitable ” in section 6 ai« to be construed 
as eq mValent to the varying expressions “pergunna rates,” “rates paid for si- 
mi] ar lands in the adjacent places,” and “ customary rates,” and mean not the rate 
ob tainablo by open commojcial competition, but the prevailing rate payable by 
the same class of raiyats for lands of similar description and with similar advan- 
*' tages in the places adjacent. If the customary rate of the neighbourhood had 
not been adjusted with reference to the increased value of the produce, and an , 
adjustment is requisite ip consequence of a rise in the value of the produce caus¬ 
ed simply by a rise in theqirice, and by causes independent both of the zemindar 
and raiyat, the rale of proportion to bo adopted in such adjustments is that the 
old rent should bear to the increased rent the same proportion as the former 
value of the produce of the soil calculated on an average of three or five years 
next before the date of the alleged insc in value boars to its pnjsont value— 
(Thaknrani Dasi v. Bishessur Mukerji, 3 W. R., Act X, 29). If the rent of a 
raiyat consists partly of money and partly of services,—an obligation to cultivate 
a|id supply indigo at a certain price,—the value of Buch contract would have to 
be estimated and added to the old rent, and the aggregate value would form a 
term in the proportion. (!&., Norman, J., p 95). This rule of proportion should 
be adopted only in the absence of any I’occntly adju.stod pergunna customary 
rates; and either party is at liberty to prove any special circumstances tending 
to show that the application of the rule of proportion will work injustice. (J6. 
Maepherson, J., p. 48). A claim to enhancement based on the increased pro¬ 
ductive power of land, or on the increased valtie of its produce, can only take 
effect in cases where the neighbourfng rates of rent have not accommodated 
themselves to the altered state of circumstances,—where.in sliortj all the raiyats 
together are paying less than Mie fair rate of rent; and to sneh cases, the 
praciple of the Full Bench Rnling in the case of Thakoorani Dasi would apply. 
But where there already exists a guide to what is a fair rate of rent, the 
tr^edent is inapplicable—(Sreesh Chunder v. Assimunessn, 7 W. R., 234), 
The rule of proportion as laid down in the Full Bench case of Thakoorani Dasi, 
applies only to cases in which the sole ground of enhancement is an increase in 
the value of produce, and to cases in wliich the rates have not adjusted them¬ 
selves to altered circumstances. It is inapplicable to cases where the value of the 
^;^roduce Las not only increased, but the productive powers of land have dccreaa- 
and the expenses of cultivation have increased also. In such cases the value of 
P&e present decreased average rate per bJgha, calculated on the produce of three 
pp five years, must be found; and it must be contrasted with the average value 
the produce before the decrease in the productive powers calculated in the 
n^e way, and the increased present cost of production, as contrasted with the 
loriaier cost per bigha, must be ascertained also. When these data are ascertain¬ 
ed the formula to be npplied will stand thus: The average value of the produce 
before the decrease in the productive powers of the land w'ill be to the average 
value^of the present decreased produce, minus the increased cost of production 
as the rent previously paid will be to that which the land ought now to pay*- 
(Sbowdamini v. Shookul Mahomed, 7 W. R., 94), 

For the rale of proportion laid down by the Great Rent Case, the present 
Act hes substituted, another rule similar to it. See section 32. 

,25. All oocupancy-raiyat shall not bo 
on spsoifled ed bjT his landlord from his holding, except m 
; execution of a decree for ejectment passed on 



8SC. 25.] 


THE BENOAL TENANCY ACT. * 


139 


{a) that he has used the laud comprised ip. his holding in a 
manner which renders ft unfit for the purposes of the 
tenancy, or 

(d) tliat he has broken a condition consistent with theprori- 
sions of this Act, and on breach ol which he is, under 
the terms of a contract between himself and his land¬ 
lord, liable to be ejected. 

This section should be read with sections 05, 89.and 155 and 178 (1) (c). 

Section 05 provides that an^cenpauej raiyat shall not be ejected for arrears 
of reiU. 

Section 89 provides that no tenant shall be ejected from his holding, except 
in execution of a decree. 

Section 178, siih-seotion (1) (c) provides that no contract nnxde with the 
landlord, cither before or after the passing of the Act, shall entitle a landlord 
to eject his tenant otherwise than in accordance with the provisions of this Act. 

Section 155 prescribes that (1) a suit for the ojoctmeut of a tenant shall not 
be entertained unless the landlord has served a notice on the tenant specify¬ 
ing the particular misuse or breach requiring the tenant to remedy the same and 
to pay compensation for it aftd the tenant has failed to comply within a reason¬ 
able time with that request, (il) a decree in such suit shall order the amount of 
compensation or the remedy of the breach or inisuse,»and fix a time for paying 
the compensation, or remedying the bre^ph or misuse. 

Unfit for*tlie purpose of ten^^ncy. —See section 23 and note.s. 

Breach of condition consistent with the provisions of this Act. —If the 

condition be iuconsistent with the pi’ovisious of tlie Act, its breach will entail 
no consequences. But it the condition bo cousisfent with the Act, its breach will 
Bubjeet tbe tenant to forfeiture, Heuco if tbe occupancy raiyat sublets and the 
subletting falls in with section 85, no forfeiture will take place. 



title. The lower cq“* 
'eudants had been 
missed the suit on 
eld (on second ap^ 
imething that acet^ 
their landlord’s title in the 


Disdaimer. —Will a disclaimer deprive the occupancy raiyat from his hold¬ 
ing ? See pp. 10-12 ante. Plaintiffs broughta suit for ejectment on the allegation 
that their tenants had failed to come to a settloiucnt in respect of a certain jote, 
and that a notice to quit iiad thereupon been servec^Ha.., thorn. The defends 
(tenants] in their written statement denied the lan^ 
found that the jote belonged to the plaiutilfs, 
still are in the possession of the same as tenant^^ 
ground that the service of notice had not been pr 
that inasmuch as the cause of notice must bo has 
antecedent to the suit, tlio denial by tbe defendaf''^^ 

■written statement would not Entitle the plaiutilfs to a decree on the ground of 
forfeiture.—“(Praunath v, Madhu, I. L. It., 13 Cal. 96). The plaintiff in 1870 
brought a suit for rent, in which the defendant set up and filed a permanent 
howladari lease, but admitted that he held at the rent alleged by the plaintiff, 
and that suit was decreed. The Court thinking it unnecessary to decide the ques¬ 
tion of the validity of the tenure set up by the defendant. In a suit brought after 
a notice to quit, which was found to be invalid, to eject the defendant and fch* a 
''^AecUkration that he had no ajtch permanent howladari tenure as alleged, the 
defetidant again sot up the howladari lease under which he admitted he had paid 
A &ted rent to the plaintiff. Meld that though the defendant repudiated fiis par- 
tumlar hdding which the plaiut^ attributed to Kim, he did not quesltiou the 
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plaintIfE’s right to receive the re^, and therefore did not in any sense repudiate his 
landlord’s title. "What he did amountied to merely qnestioning the right of the 
landlord to enhance the rent, which was not such a disclaimer as would result in 
law in a forfeiture of his tenure. The plaintiff therefore was not entitled to 
eject the defendant without giving him a proper notice to quit. Viwian v. Mont. 
L. B. 16 ch. 730 distinguished, on the ground that the principle on which it is 
based is wholly ihapplicablo in Bongal. Babu v. Krishnanath, I. L. R., 8 Bom. 
222 dissented from—(Kali Krishna v, Gholamali, T. L. R., 13 Cal. 248). 

26 . If a raiyat dies intestate in respect of a right of occu- 
Derointion of ooou- pancy, it shall, suhject to any custom to the 

panoy nght on death. contrary, dcscond ill the same manner as other 

immoveable property : provided that, in any case in which under 
the law of inheritance to which the raiyat is subject, his other 
property goes to the Crown, his right of occupancy shall be 
extinguished. 

The ocenpancy right is thus expressly made lieritablo. Under the old Acts 
in Ajodhya Pershad v. Mnsst. Imarabandi, 7 W. R., 528 (F. B.), the Chief 
Justice (Sir Barnes Peacock) questioned if an occupancy right is necessarily 
heritable; so in Jateemm Surma v. Mnngloo Surma, 8 W. R., GO, a distant rela¬ 
tion of the deceased iniy&t was not allowed to succeed by iuhuritaucc, aud set 
aside the arrangemeub by the zcmuKhir lettiug the lauds to another tenant. 
These questions arc now settled otherwise by positive law. As to transfer of 
occupancy rights otherwise than by succession, see pp. 123—144 ante. A right 
of occupancy is however made saleable in execution of a decree for its I'ent. 
sections 65,, 162, 164—166. 

Enhancement of Ment. 

(See the question of settlement of rent discussed in the Introduction, ante.) 

27 . The rent for the time being payable by an occupancy- 
Preaumptionasto fair raiyat shall be presumed to he fair and equi- 

«ad equitable rent. table Until the Contrary is proved. 

A raiyat with a right of occupancy is entitled to bold his land upon paying 
a fair and equitable rent. The law ])resnmea that the rent at present paid is 
fetir and equitable, and this rent cannot be enhanced except after service of notice 
under section 14, and upon one of the grounds stated in section 18 of Act VIII 
of 1869 (B.C.)—(Issnr Ghosc v. Hills, W. R. Sp. 148; Thakurani Dasi v Bia- 
sessar Mnkerji, B. L. R., 1 Sup. Vol., 202; 3 W. R. (Act X), 110). For farther 
explanation see sections 35 and 24. 

^ Fot th® tim® being payable. — The benefit of the presnmption will always 
j he in favor of the tenant. This section does not purport to protect the landlord 
but the tenant ; when therefore the tenant has been paying a higher rent th^, 
his old, and the landlord wants to stop him ,hy setting up a presnmption under 
bhis section, the time must not be less tliau three years. See proviso 1 of section 
29 and notes. 
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28-^ Where an occnpancy-raiyat' pays his rent in money, 
BeBtrietioi on en- his rent shall not he enhanced except as pro- 

hanoement of money- -ijiAr-Ai 


rente. 


Tided by this Act. 


Docs tilts mean that ■whon'an occupancy Vaiyat f)ays rent in kind his rent 
can be enhanced otherwise tlian by this Act ? Of course the provisions of 
enhancement in the present code apply to money uenis only. Is unliancemont 
of hhaoli rent possible under the general principles of laws, i. e., otherwise than 
under this Act ? 

29 . The money-rent of an occupancy raiyat may he en- 

Bnh'ancement of rent l^anced by Contract, subject to the following 
by contract. Conditions: 

(a) the contract must he in writing and registered; 

(f;) the rent must not be enhanced so as to exceed by more 
than two annas in the rupee the rent previously pay¬ 
able by the raiyat; 

(c) the rent fixed by the contract shall not bo liable to 
enhancement during a term of fifteen years from the 
date of the contract: 

Provided as follows—• 

(i) Nothing in clause {n) shall prevent a landlord from 
Tccovering rent at the rate at which it has ho>en actu¬ 
ally paid for a continuoui^ period of not less than three 
years immediately preceding the period,for which the 
rent is claimed. 

(ii) Nothing in clause (b) shall apply to a contract by 
which a raiyat binds himself to pay an enhanced rent 
in consideration of an improvement which has been 

* or is to be effected in respect of the holding by, or at 

the expense of, his landlord, and to the benefit of 
which the raiyat is not otherwise entitled; hut an 
enhanced rent fixed by such a contract shall he pay¬ 
able only when the improvement has been effected, 
and, except when the raiyat is chargeable with de¬ 
fault in respect of the improvement, only so long as 
the improvement exists and substantially produces its 
estimated effect in respect of the holding. 

(iii) When a raiyat has held his land at a specially low 
rate of rent in consideration of cnltivating a pairtir 
cnlar crop for the convenience of the landlord, no¬ 
thing in clause (ft) shall prevent the raiyat from 
agreeing in consideration of his being released'from 
the obligation^ of cultivating that crop, to pay such 
rent as he may dieem fair and equitable. 
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This Act providesior the enbaocement of money rent only and in two wayB,vi«. 

Bnhanoement possible contract or by' suit, and under section 28 eiJhancement 
bfoontraot or suit. of "money rent is not possible except in these two ways. 

The contract again must be (a) in writing and registered, which is subject to 
proviso (I), (b) must not allpw an enhancement of more than two annas in a rupee, 
i, e. of one-eighth of the existing rent which is subject to provisoes (II and III), 
and (q) shall not be liable to a farther enhancement during the fifteen years 
next. The fifteen years rule applies also to enhancement by suit, see section 37. 
The first of these conditiqus make an addition to sections 17, 18, of the Regis¬ 
tration Act (III of 1877).^ A lease at an enhanced rent for less than a year is 
exempt for registmtion under clause (c) of section 18, but would now be regis¬ 
trable under the present section. Tho proviso attached to this condition is that 
if the raiyat bad been actually paying rent at a higher rate continuously for three 
years or more he would be precluded from pleading that the contract was not 
registered or in writing. So that if a landlord can peacefully realise a higher 
rent for at least three years, this provision will not afEcct him. The proviso (I) 
mplies that if the raiyat had been actually paying a higher rent for less than 
three years, the landlord will not be entitled to claim it, unless be has shown 
that the raiyat made a contract in writing and registered it. This, however, 
is inconsistent with sectiou 27 which provides that the rent for the time being 
payable shall be presumed to be fair and equitable. If a raiyat had been paying a • 
rent (higher than his former rent) for two yeai’s, under section 27 of the Act, 
that rent ought to be presumed to be fair and equitable. Condition (a) of section 
29 modifies this provision by providing that the term during which the higher 
rent is paid must not be less than three years. Section 27, however, is meant for 
the benefit and protection of the tenant; the presumption will therefore always 
arise in bis favour. If tho landlord a'ants to avail liimself of the presumption as 
against the raiyat, ho must show that the higher rent has been paid at least 
for three years. 

Condition (b) controls the whole section. Even if the contract be in writing 
and registered, the enhancement must not be more than two annas in a rupee; 
where however a higher rout which exceeds this limit is stipulated by a written 
and registered contract, it will operate only to the extent of the limit. This con- 
ditiem will not apply when an improvement has been made by the landlord to the 
benefit of which the raiyat is not entitled except by paying an enhanced rout, and 
the improvement must be substantially effective—See sections 76 to 83 of the 
Act. This coudition is also subject to proviso (in )—See section 66 of Regula¬ 
tion III of 1793. 

Condition (c) relates only to the after-effect of the contract. Whatever be 
the term of the contract, for tho next fifteen years no further enhancement is 
possible. It is doubtful, however, if this condition will avail when a contract 
of progressive enhancement is made. Suppose the contract is that a higher rent 
shall be paid for ten years, and then a still more higher rent for another ten 
years, and so on. Will the bar of fifteen years apply ? The wording of the 
section will not make such a contract inoperative, though it must be said that 
a c^ffitraot of this nature would be against the spirit of law. 

“ It is considered that it would be destructive of the objects of the Bill if 
-bocrapa^cy raiyats were left perfectly free to deprive themselves by their contracts 
, bf ilhe right to hold at fair and equitable rates secured to them by the law. But 
; Hm the otWr hand, absolutely to prevent such contracts, it is thought, involve too 
•i great ' 1 ^ iuterfeiance with the freedom of th© parties. A middle course b^ s ao* 
;O( 0 w# 6 g^y adopted.”—•(S.^C. B. III.) « 

w ^viso has Tbeen added at the instance pf the Hoii’ble Mjr. Evans. , 



sDc. 29.] 


THE BENHAL TENANCY ACT. 


143 


Ksif bo O&bftnced by contract. —^Wheu tke enhancement is made by a com- 
' promise in a rerit suit, though it is based upon a contract 

proi^Be °o?*Mbitea«on between the parties, such contract is not contemplated by 
Is not oontemplated by this section, otherwise registration of the compromise 
this sestion. ^ would have been necessary. So a rate fixed by arbitra¬ 

tion in a suit for arrears of rent, where the parties had agreed to submit their 
rtlftima to arbitrators —(cf Madhu Majhi v. Kajah Nilmaui Sing, 18 W. B, 633). 

Oradual assessment doubtful if the case of a* gradual assessment is the 
not oontemplated by subject of this section and .whether the limitation 
this section. ^ prescribed by clause (c) will apply to it. 

Where a potta in its terms expressly stipulates for an increase of rental 
according as the lands let are brought under cultivation, and a measurement taken, 
a landlord is entitled to recover such increased rent as agreed upon in the 
potia without serving upon the tenants any notice under section 14 of Bengal 
Act VIII of 1869—-(Nistarini v. Bonomali, and Dinonath v. Bonomali Ohat- 
terji, I. L. R., 4 Cal., 941; Bwavkanath v, Baburam, 11 0. L. R., 320, 
I. L. R., 9 Cal., 72.) Assessment of rent according to the area in the occupation 
of the tenant is the subject of section 52 and not of this section: Where a land¬ 
lord sues for rents on account of land found to be in defendant’s possession 
in excess of tho quantity mentioned in the kabuliyat, which provides that 
if on measurement tlio actiml area is found to bo in excess of that mentioned 
therein, the raiyat will pay for the whole land at tho rate specified, he is not 
required to issue a notice under this section, for tlje raiyat is not holding 
or cultivating land without a written ongjjgemcnt or under a written engage¬ 
ment not specifying any pei’iod—(Ham*Narain v. Gumbeer, 19 W. R., 108). 
The necessity,of serving notice of enhancement docs not cease, because tho 
defendant pays a higher rent for the moicl^ of the defendant’s tenure to a 
person other than tho plaintiff—'(Shaik Neamut Ali v. Shaik Abdool, 2 Hay, 443). 
A lease from generation to generation gave the* bonndax’ies of .tljo land leased, 
estimated the area thereof, and fixed a certain rent per bigha. It contained a 
condition that if on measm-ement tho actual quantity of land should turn out to 
be either more or less tlmn the estimated area, the runt should bo increased or 
decreased in propoi'tion at the same rat/C per bigha. In a suit for enhancement 
of rent on the ground that the land leased contained more than the estimated 
mftnber of bighas, the lease being one which did not specify tho period of the 
enhancement, held that notice of enhancement was nocessaiy under the Bengal 
Act VIII of 1869, section 14. In a previous suit the present plaintiff had sued the 
defendant for the amount of rent originally fixed iu the lease, and the defendahii 
olaimek in that suit to have the rent reduced iu accordance with the terms of 
the lease, and a measurement wa.s thereupon made, wliich showed that the quan¬ 
tity of land hold by the defendant was in excess of that named in the lease; that 
BUit was decided in favor of the plaintiff for the rent claimed. Held, that the 
measurement adopted by tho Court in the former suit was not, as regards the 
amount of the excess binding upon the defendants, and that even if it were, the 
feet of such measurement would be no sufficient notice of enhancement to the 
defendant—(Ekram Mundlo v. Hullodhur Pal, I. L. R., 3 Cal,, 271). Defendant 
teld 29 bighas and 83 bighas of land : the former admittedly as tenants to tho 
plaintiffs, tho latter they claimed to hold rent-free. Plaintiffs brought aAuit 
for arreaJra of rent on the 29 bighas and the 83 bighas pursuant to a notice of 
enhancement, service of which they failed to prove, and the suit was diiunissed 
on that ground. In special appeal plaintiffs contended that the suit ^ for 
assessment and not for enhancement, ..and that po notice was necessary. Held 
that haring (as by the Rent HtBj wepe entitled ■ to do) treated the suit 
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originally as one for< enhancom'ent, it was too late to shift ground in special 
appeal—(Rash Bihaii v. Khettra Nath, 1 C. L. R., 418). 

Where land is let for the purpose of clearing jungle, or other reclamation*’ 
on this ground, or any 'other ground mentioned in the 
lease, a reduced rejit is provided for the fifst few years* 
rent is provided in are- and. it is said that the rent is to be at a certain rat^s the 
0 ama on ease. full rent, such rent is not to liable to enhanceraent-^(Huro 

Prosad v. Ohundee Oharun, I. L. R., 9 Cal., 506; 12 0. L. R., 251; Soorasundari 
V. Golamaly, 19 W. R., 65, P. 0.) 

One of the holders of an undor-tonure having agreed with his immediate land- 
Oontraets of enhance- enhanced rent should bo paid in respect of 

ment by a oo-eharer may the tenure, the enhanced rent fixed was paid foi’-somo 
bind others. years, w^hen default being made, the landlord brought a 

suit against all the joint-holders for arrears of vent at the enhanced rate. Htdil, 
that the landlord was entitled to rent at the rate claimed, until circumstances 
were shown from which it would follow that the rate claimed was not the fair 
and equitable rate payable. Held, further, that the holder by whom the agree¬ 
ment to pay the enhanced rent was made, was not solely liable to pay that rent, 
but that the tenure was also liable, and that if it conld bo shown that the other 
holders had acquiesced in the agreement they were othei’wdse responsible—- 
(Burhunnuddi v. Mohan Chnnder, 8 0. L. R., 611.) * 

The defendant being, under a settlement originally obtained from the Go- 
Effeotof a contract vernment, bound to pay a particular rent to the ])laiutiff 
upon previous decrees, subsequently to'^that settlement obtained an ijam 

from the Government, the plaintiff, in 1877, sued to euhance that rent and 
obtained a decree upon which a com])romise was made, the defendant agree¬ 
ing to pay a higher rent for thd years 1281 and 1282, The defendant having 
paid no rent for 1288 and 1284, 4be plaintiff sued for the arrears at .the higher 
rent. Held that^ no proper proceedings for enhancement having been taken, a 
fresh contract with the defendant entered into, the spociul arrangement came 
to an end at the expiration of 1282, and the origiiial armngenient revived, abd 
therefore the plaintifE was not entitled to demand more than the original rent 
payable—(Burhnnuddi v. Mohan Chundcr, 8 0. L. R., 511). On the' 25th 
January 1884, the plaintiff obtained a decree against the defendants for 
assessment of enhanced rent. Shortly afterwards the defendants oxeentod 
a kabuliyat, at a reduced rate, for eleven years ending the 31st Assin 1282 (16th 
October 1675). After the term had expired the plaintiff sought to recover rent 
from the defendants at the rate settled by the decree of 1864. Held, tlaat the 
decree had been superseded by the subsequent arrangement, and that the plain¬ 
tifE could not recover rent at an enhanced rate, except under the provisions of 
Bengal Act, VTTI of 1869—(Gobin Chnnder v. Gour Chnnder, I. L. B, 6 Oal., 
759 ; 8 C. L. B., 161). 


EnJiAnceiiieiit of t'WO annas per rupee. —The money rent which, is subject 
of enhanoemant by contract under this section is the actual rent payable by the 
caiyat. Whore, however, he pays a nominal rout, his enhancement is not, 
I presume, to be governed by this section. In ebur and dcrah land subject 
to the onoroacbment of rivers, as long as the raiyat has not acquired the right of 
occupancy he shall be liable to pay such rent for his holding as may be agreed on 
Swtwieenbim and his landlord. But after he acquires a right of occupancy, 
no shall be subject to the rules of chapter V, where if after he acquires a right of 
occupancy his land is washed by the river, and he does not retain his lien upon 
by payment of vent to. the landlord, the l«md if reformed may be resetrie4, 
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with him upon fresh terms and no question of Snhancement arises. But if he 
retains his lion by payment of a nominal rent, when his land reforms, he is 
bound to pay the old rent or such rent as the land will bear. It would be in¬ 
equitable in that base to apply the rule of an enhancement of 2 annas per rupee 
upon the nontiiial rent, and restrict the landlord fropi farther enhancement for 
the next fifteen years. 

30. The landlord of a holding held at a monej^ rent by an 
snhanoement of rent occupancy-raiyat may, subject to the provi- 

sions of this Act, institute a suit to enhance 
the rent on one or more of the following grounds, (namely) :— 

(а) that the rate of rent paid by the raiyat is below the 
prevailing rate paid by occupancy-raiyats for land of a 
similar description and with similar advantages in the 
same village, and that there is no sufficient reason for 
holding at so low a rate; 

(б) that tliere has been a rise in the average local prices of 
staple food-crops during the currency of the present rent. 

(c) that the productive powers of the land held by the raiyat 
have been increased by an improvement effected by, or 
at the expense of, tlie landlord during the currency of the 
present rent; 

{d) that the productive powers erf the land held by the rai¬ 
yat have been increased by fluvial action. 

Explanation .—“ Pluvial action ” includes a change in the 
course of a river rendering irrigation from the river practicable, 
when it was not previously practicable. 


, The old section ran thus : “ No raiyat having a right of occupancy shall be li- 

TUe old seotion. enhancement of the rent previouslj paid by him, 

except on some one of the following grounds, namely ■ 
That the rate of rent paid by such raiyat is below the prevailing rate payable by 
the same class of raiyats for land of a similar description and with similar ad¬ 
vantages in the places adjacent; that the value of the produce or the productive 
powers of the land have been increased otherwise than by the agency or at the 
expense of the raiyat; that the quantity of land held by the raiyat has been prov¬ 
ed by measurement to be greater than the quantity for which rent has been pre¬ 
viously paid by him.” (Section 17 of Act X of 1859 and section 18 of Act VIII 
of 1869 B.O.) 

Under the old law the word ‘ rent ’ in section 17 or 18 meant both a money 
rent as well as rent in kind. The Rent Commissionera 
hM developed.®*”^ ^ for the first time proposed to separate the rules of en¬ 
hancement of money rent from rent in kind. 

Section 22 of the Rent Commission Bill provided; ‘‘Subject to the .other 
Bent Oonuaiesion provisions of this Act, a landlord is entitled to enhance 

the rent payable to him in money by a raiyat for land in 
which such raiyat had a right of occupancy.” Such rent may be enhanced upon 
any one or more of the following grounds, and not otherwise; (1) on the ground 

19 
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ihftt the rate of rent •paid by sneh raiyat is bolowthe prevailing rate payable by 
ibe same class of miyats for laud of a similar description and with similar advan¬ 
tages in the vicinity; (2) on the ground that the quantity of land held by such 
raiyat has been shown by measurement to be greater than th#quantity for which 
rent has been previously paj/i by hkn ; (3) on the gronnd that the productive 
powers of the land held by such raiyat as compared with such powers at the 
subsequent time, have increased otherwise than by the agency or at the expense 
of the raiyat and from causes not merely temporary or casual; (4) on the 
ground that the prices of produce in the locality or at the usual markets as com¬ 
pared with similar prices at the time when the rent was fixed or at any subse¬ 
quent time, have increased* otherwise than by the agency or at the expense of 
the raiyat, and from causes not merely temporaiy or casual. 

The Bengal Tenancy Bill No. I proceeded upon a different line: It assumed 
B T Bill No I ' there are at least in some parts of the country 

certain rates of rent generally recognized as the rates 
payable by occupancy tenants for tlie various dosses of land held by them. 
Where this is so it would, it is presumed, be not very difficult for a revenue- 
officer to ascertain those rates, and then starting from them as a basis, and 


taking into account such changes in the productive powers of the soil and in the 
prices of produce as may have occurred since they were fixed, to, prepare tables 
of the enhanced rates, which subject to allowamje in exceptional cases, might 
fairly aud equitably bo demanded by the landlw'd for each class of land under 
the existing conditions., The revonuo-oflicer, it is thought, might further show 
in his tables the average gross produce of each* class of land and its estimated 
value. Supposing this to be done, tfle Civil Courts would be relieved almost 
entirely of those economical and statistical enquiries which at present are involv¬ 
ed in enhancement suits. They*woiild accept the rates and produce statistics 
shown in the tables as priwtt/aciV correct for lands of the classes to which the 
tebles refen’cd, and might resEi ict themselves to (onsidering the comparatively 
simple and limited questions as to whether the particular lands in question in 
the suit belonged to the class alleged, aiid whether there was any exceptional 
circumstances connected with them which would icquire tho rent to be fixed 
at a different rate from that set down in the fable. It is of course well under¬ 


stood that there would be many parts of the country for which, owing to the 
Bon-existence of recognised rates of rent, or to the great varieties of the soil, *no 
such tables could be prepared, and further that, even where it is possible to pre¬ 
pare such tables, their preparation must be a work of time. With a view to 
these considerations, tho Bill has been so drawn as to provide, first, in subdivision 
B of chapter VI for suits to enhance money rents where a table of rates has been 
prepared, and, secondly, in subdivision C for such suits where a table of rates 
has not been prepared.”—See sections 62 to 73 of the Bengal Tenancy Bill 

No. I, and also sections 74 and 75, An inquiry, how- 
B'T.BiUNo II. ever, showed‘‘tliat an authoritative table of rates could 


be prepared by the Government of Bengal only for eXf 
tracts, and no other general method has been submitted to us for placing 
hefpre Courts the information with respect to productive powers of the lamh 
ivhich W0dld enable them to apply the rules for enhancement on the ■ ground jof 
Incase in those powers. But the zemindars objected to the total elimination 
el this as a legal ground of enhancement, and as it was part dl the old law, it 
iiaa been retainedi Bnhaucements on this groudd when the increase is oansed 
thulsndlord’s imprevement will be facilitated by the system of enquiry and 
provided fbr^ hereafter; but enhancements on the ground of inereaae 
: powen otused by ffuvial action ^viU srill, we faari be iasihle to thn 
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* fattw diffictilty, oatiBed by the absence of any proof of tbe former prodnctivs 
powers of tbe soil, as bas rendered fbis ground of enhancement futile in past 
years. On the other hand enhancement on the ground of prices would be great¬ 
ly facilitated by the preparation of authoritative prise lists by the Local Go¬ 
vernment. it should be explained that the price lists of staple food crops are to 
be taken simply as indicating a general rise or fall in prices, and without any 
reference to the particular crop grown on the land, the rent of which is in dis¬ 
pute ; and our intention is that the price lists should be worked out very muoh 
on the principle on which the commutation of tithes according to 'average prices 
is worked out in England as explained at pagtis 250 et seq of Mr. Justice Field's 
Digest.” Then sectinus 41 l/O 50 of the Bengal Tenancy Bill No. II framed 
provigions of enhancement which are substantially those that we have in the 
present Act. Bill No. ITI made some changes, one of which is that the word 
* village’ was substituted for ‘ vicinity' iu ground (a) of section 30. 


The landlord of a holding. —‘ Landlord ’ under its definition (section 3 
(4) ) is a person immediately uiulcr whom a tenant holds, and includes the Go¬ 
vernment. It therefore includes au ijaradar, or dur-ijaradar. Where a party 
took an ijara of an estate while certain raiyats were under notice of enhance- 
. ment, but neither contributed nor offered to contribute 

® ‘ necessary expenses, ho was held not entitled to share iu 

the increased rents—(J. R. Savi v. The Collector of Jossore, 17 W, R., 382.) In¬ 
deed nnder the old law it has been held that under section 13 of Act X of 1859, 
and section 14 of Act VIII of 1869 (B.C.), when any* land is in the farm pf a 
lessee, the notice of enh.ancement musir issue from the farmer as the person 
to whom the rout is payable—(Binodlal v. Mackenzie, 3 W. R. (Act X), 157 j 
Hemchundor V. Purno Chunder, 3 W. R. {Ant X), 162; Doorga v. Shjamjha, 
8 W. R., 72; Watson & Co. v. Nil Kant, 10 W. R., 381) ; and this notwithstand¬ 
ing an agi'eement between the zemindar and thd farmer by whiph the zemindar 
reserved to himself the right of serving notices of enhancement—(Doorga Chnran 
9 . Goluk Chunder, 23 W. H., 228.) So a person by whom notice of enhancement 
was served at the time when the rent was payable to him is entitled, either en¬ 
tirely by a sale or partially by a lease, to convey to the purchaser or lessee 
the rent with the incident of its beiug liable to enhancement under that notice. 
Th*e purchaser or lessee is not obliged to serve fresh notice of enhancement— 
Kharkee Roy v. Purzundaii Khtm, 18 W. R., 144, An ijaradar is entitled to 
enhance the rent of raiyats holding under him, where thoi'e is no condition 
or stipulation in his louse precluding him from so doing—(Doorga Persad v. Joy- 
namn, 1. L. R., 2 Ual., 474; see I. L. R., 3 Bom., 23.) But not a manager 
. appointed under section 243 of Act VIII of 1859 who 

**“***^* is appointed merely to collect rent and other receipts and 

profits of the land, to carry on the existing state of affairs as the proprietor him- 
Oelf had been doing and has no power to i.ssue notice of enhancement—(Khetter 
Mohnn 9 . Wolls, I. L. R., 8 Cal., 719 ; 11 C. L. R., 13.) But managers appointed 
under section 95 of this Act may sue for enhancement of rent,—section 98 (8). 
The Act even goes further, because reading this section with section 187 (1), it 
ttx&y be fairly argued that even an agent may sue. But see notes under that ' 
section. 

The flandlord’ in this section means a landlord of the entire 16 annas. 
ftn nhBTsrs proprietors of an estate can maintain a 

suit for enhancement of his share of the rent withc^t a 
Ttailocho Taran v. Mnthora Mohan, Sp, W. R. (Act X), 41} 2. B* J. 
P. J.f 202| 89 the holder of a ^peenfio share inau estate i^ot ^ regularly parr 
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iitioned maj ane for. enhancement of his share of the rent^Bam Loohan 
V, Petambur, Sp. W. R. (Act X), 111 :’3 R. J. P. J. 97; See Gunga Narain 
V, Saroda Mohan, 12 W, R. 30; Bhyrub Handle v. Gunga Ram, 17 W. R., 408; 
Haradhun v. Ram Newaz, ^7 W. R., 414*; Dinabundhu v. Dino Nath, 19 W, R., 
168. In Raj Chunder v. Raja Ram, 22 W. R., 385, however, a contrary view 
has been taken. In this case it was held that a suit will not lie to enhance 
the rent of an undivided fractional share of a tenure of which the plaintiff 
alleges himself to be the landlord, and it was doubted if the owner of a fractional 
share of a superior tenure was competent to maintain a suit for enhancement 
of rent of a fractional share of an under-tenure subordinate to the former. 
But in Harrish Chunder r,‘ Ram Chunder, 18 W. R. 528, it was held that 
the fact of a butwara having taken place would in no way prevent a co-sharer from 
enhancing the rent of a raiyat on his particular share, notwithstanding that the 
original arrangement of the jurama had been made on the understanding that 
the tenant paid such and such a rout at the time of the partition. One of several 
joint proprietors may, without making his joint proprietors parties, bring a suit 
for enhancement of rent against raiyats holding under him, from whom he has 
been in the habit of realizing separate rents —Doorga Prosad v. Joynaraiu, I. Ii. 
R., 2 Cal., 474; the leading case on the point is Gani Mahomed ®. Moran, and 
Doorga Prosad v. Joynaraian, (F. B.) I. L. R., 4 Cal., 96; 2 C. L. R., 370 which held 
that--^ne co-sharer cannot enhance the rent of sharp when such an enhancement 
is inconsistent with the continuance of the lease of the entire tenure. Where it 
has been arranged betwee^u the co-sharers of an estate and their tenant that he 
shai^ pay each co-sharer his proportionate share*of the entire rent, each co-sharer 
may bring a separate suit against the tenant for such proportionate share. In the 
* Absence of such an arrangement, no such suit can be maiutauied. Such an arrange¬ 
ment may be evidenced cither by direct proof, or by usage from which its exis¬ 
tence may be presumed, and is perfectly consistent with the continuance of the origi- 
iml lease of the entire tenure. But an arrangement of this nature will not enable 
one cd-sharer to sue the tenant for a kabuliyat, for a co-shai’or who obtains a kabuli- 
yat is bound, at the request of the tenant, to give him a potta upon the same 
terms, and the grant and acceptance of a binding lease of any separate share can¬ 
not co-exist contemporaneously with the original lease of the entire tenure. 
The cancellation and determination of the original lease ought not to he presum¬ 
ed from the mere fact of a separate payment of rent to one or more of the bo- 
sharera. For a full judgment in this caso, see pp. 70-71, ante. This decision is 
not applicable where the butwara proceeding did effect such a complete change 
in the nature of the original tenure as to create three new tenancies in the plaw 
of the old one—Sarut Sundari v. Anund Mohan, I. L. R., 5 Cal., 273. A smt’by 
one of several oo-sharers for enhancement of the rent of his own share will not lie, 
Although he may have been in the habit of recovering the rents of his own share 
Aepatately and have joined his co-sharers as defendants—Bharat Chunder v. Xali 
*^Da8, 6 O. L. R., 645; I. L. R., 5 Cal,, 574; Rajendra Narain v. Mohendra Lai, 3 
, 0, L. R., 21. In a suit for enhancement by one co-sharer, to which iihe other co- 
sharar was made a party, it has held that one sharer is not competent to issue a 
proper notice of enhancement without the consent of the other co-sharers previ¬ 
ously obtained, though the rent had been paid to each co-sharer separately. Under 
j^.rulitigo^ the Full Bench, in the case of Gani Mahomed v. Moran, 1. L. B., 
96, he must first establish his right to a separate contract to retjorer 
separately on his individual share—Kashee Eishore v. Alip Mtindlto, 
f0 -h. R., 6 Cal., 149; 7 C. L. B., 107. A suit for arrears of rent at an 
rate brp^ht by »U the shareholders will lie, notice under section 
Act," ViU of 1869 having been issued at the instance of soihe 
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of the persons entitled to the rent—(Chnnni Sing v. Bjeera Mahaton (F.B,) 

I. L. Bi. 7. Cal., 633 (per Garth, C.J., * Pontifex and Mitter, JJ., Morris and 
McDonell, JJ., dissenting); 9 G. L. B., 37.) Even if a single shareholder 
can raise the rent of a joint tenant without the consent of his coparcener, 
he can only "do so in a suit to which all the 16 annas proprietors mast be 
made parties—(Gopal v. Macnaghten, I. L, R. 7 dal., 751.) Two co-sharers, 
joint owners of a zemindari, caused their shares to be separately registered 
in the Collector’s office under section 10, Act XI of l659. Subsequently one of 
the co-sharers sued certain persons (who held raiyati tenures in the co-sharer’s ze¬ 
mindari) for enhancement of rent without making the other co-sharers party. 
Held that no such suit would lie—(Jogendra Chunder v. Upon Chunder, and 
Hurisji Chunder, I. L. B., 8 Cal., 353; 10 C. L. R, 331. A and B were 
taluqdars of a certain village, each having an eight annas’ share. A certain 
xaiyat hold a jote within the village, in respect of which he paid his rent 
separately-—eight annas to A and eight annas to B. A served a notice of 
enhancement on the raiyat, but the notice was signed by A only, and it did 
not appear that the consent of B had been previonsly obtained. A after¬ 
wards instituted a suit for arrears of rent at the enhanced rate, making B a 
defendant to the suit. Held tliat tho notico of enhancement was sufficient to 
maintain a suit so framed.—(Bidhu Bhusan v. Komaruddi, I. L. R., 9 Cal., 864). 
The mere fact of there being other co-sharers in an undivided mehal is not suffi¬ 
cient to put the plaintiff out of court in a suit for enhancement in respect of a 
particular plot of land, and the proper time in such a case is, whether the defen¬ 
dant tenant has been holding undtjr the plaintiff separately, or under a joint lease 
from the plaintiff and his co-sharers in the mehal. The cases of Guni Mahomed * 
and Jogendra. Chunder distinguished.—(Rash Bihari v. Sakhi Sundari, I, L. R., 
11 Cal., 644). These decisions will help the reader to frame suits of enhance¬ 
ment by co-sharers. 

• 

Of the holding of an occupancy raiyat.—' Holding ’ is a parcel of land held 
by a raiyat, and a raiyat is one who has acquired a right 
*p^e8*oniy*^t^^'raiyat8 ^ purpose of cultivation (section 6), 

anS agrioultaral lands. This section will not therefore apparently apply to land 

which has been let on lease for the erection of a school or 
ollnroh—(Rani Shuroomya v. Blumhardt, 9 W R., 562.) Nor to land situated in 
a town or used for building purposes, and not for agricultural or horticultural pur¬ 
poses—(Madan Mohan v. Stalkart, 9 B. L. R., 97; 17 W. R., 441; Rani Durga 
Sundari v. Bibi Orndatnnnesa, 9 B. L. R. 101; 17 W. R,, 151 ; 18 W.R.,236, 
F. B.; Brojo Nath v. Lowther, 9 B. L. R., 121 ; 17 W. R., 183 ; Kali Mohan «, 
Kalee Kristo, 11 W. R., 183; Kalee Kishen e. Srimati Janoki, 8 W. R., 
250; Maharajah Sutees Chunder v. Huri Mohan, 1 Hay, 275.) See notes.. 

-Roatno unA undcr section 20, p. 99. Bastoo land, however, upon which 

the raiyat’s house is built, does not fall within the dednR 
tion of land for building purposes, and is consequently liable to enhancement" 
under this section—(Naumuddi v. Scott Moncrieff, 3 B, L. R., A. C., 283 *, 12 W, 
B., 140.) In delivering his judgment in this case, Maepherson, J., observed: 
** It is true that some kinds of hastoo lands cannot be enhanced under Act X of 
1859, or Act VIII of 1869 (B.O.), e. g., land in a town on which a house is bfo^. 
But it is equally true that some kinds of hastoo laud are liable to eubanoeh^t^ 
and’''do come under the provisions of the Rent Law, e. g., land on which stands 
tiie house of a raij^at who is engaged in cultivating the surrounding lands-The 
case of a raiyat building a group of a few huts upqp a small piece of ground^ ;.tts®d 
by him as his t«sidmice and 4x5., and keeping a portion of lands 
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(courtyard of his house) is quite •different from the (uuse of an indigo or silV ntamii* 
tacturer, who may have erected a lar^e number of buildings scattered over a 
large area of gxtrand. In the former case the whole of the raiyata’ residence 
with oothan is assessed at hmtoo rates; bht in the latter case only those 
blocks of land upon which different parts of factories, such as vats and 
other buildings are situated, are assessable at hasttto rates—Premchand r. 
Brown, 6 W. R., Act X. 92. See sub-clanse (f) of clause (2) of section 
7d, and also clause (1)' of section 77. Where a lease was granted for 
building purposes by a, person with a limited interest in the estate, or a 
life tenant, the lessee is not thereby relieved from enhancement claimed 
by a party succeeding to the life tenant—Joggessur v. Rajendra, 5 W. R., 
Act X, 34. The rent 'of a julknr is not liable to enhancement under this 
section, as no right of occupancy can be acquired in jnlknrs and tanks 
(see notes under section 20). The Rent Law docs not entitle a lessor to 
enhance the rent payable from a lessee on account of a right leased to the latter 
to collect lac insects from trees growing in former’s land—(Gopal Sing 
Sum Kuri, 23 W. R., 458.) No suit for kabuUyat or surkhut will lie un« 

dor Act VIII of 1869 (B.C.) in the case of a house situate* 
House-rent. town, but the lessee of a share of a house has a 

right to raise the rent of such share after due notice, and to eject the tenant if 
he refuses to pay the higher rent. “ The suit as it hfis been brought,” observed 
Haepherson, J., “ is in the nature of a suit for kubnliyat —the plaintiff requiring 
the defendant to execute a surkhut as regards two-thirds of the house. But the 
house being in the town oil Gya, the provisions frf Act VIII of 1869 (B.C.) do not 
apply to the case, and no suit for kabuly'lat or surkhut will lie. The best course 
for the plaintiff will be to serve a fresh and distinct notice on Ihe defendant, 
that frotoi a date named rent will be [tayable by him at a certain increased rate, 
aUd that if he fails to pay at that mte ho must quit the premises--(Ramlal 
o. Chummon,-24 W. R., 271)! Plaintiff having served notice of enhance¬ 
ment in terms of section 14 of the Rent Act VIIT of 1869 (B.O.), of certain 
lands held by defendants on which reservoirs and buildings, for the purposes of 
silk filature, had been constructed, brought a suit for such enhancement under 
Act Vlll of 1859. The lower Court dismissed the suit, in spite of a statement 
in the plaint that the suit was brought under the latter Act on the ground that 
the rent of the tenure was not onhanceable under the Rent Law. Held, that the 
lower Court ought not to have reftised to decide the suit in the form in which it 
was brought, but ought to have inquired os to the nature of the tenancy, whether 
it was held at a fixed rate or not. Held further that, although the suit was 
brought under the general law of procedure, the notice was not vitiated by the 
feet that the reasons assigned for the enhancement were nsaaons taken from the 
Bhnt Ijaw applicable to the case of raiyats possessing rights of occupancy—(Xumar 
Paresb Narain «. Robert Watson & Co., 3 C. L. R., 643.) In re Thfe Col¬ 
lector of Monghyr ». Hakim Madur Bnx, 25 W. R., 136, it was laid down that 
Ithe mere fact that a building has been erected on a piece of land with the 
cimsent of the proprietor, does not give the occupant a right to hold the 
l^d perpetually at the same rate. So in re Ranee Durga Snndari v, Bibi 
Omdtttunnisa, 18 W. R., 235, it was held that the erection of a building upon the 

a with’ the eCnsent of the landlord does not give to the occupant a right to 
the laud perpetually at the same rent. A suit for enhancement of rent, in 
i pumueoce of a notice to pay the enhanced rent or quit the laud within fhro# 
OhCUtlMi, oaunot be maintained where the land in question was originsdly let bf‘ 
MO of the defe^ants for building purposes—(Pumo ChuUder 0, 

Sadat All, 2 V. L. R., 31.) When the Collector has issued due notlca of eahimc#-', 
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zoest, tmder section 14 of Regnlation Til of 1832, of the j 4 mma of lands situate 
in town and subject to that regulation, cfiud on failure by the tenant to accept a 
settlement at the revised rate an action in ejectment has been brought, the Civil 
Court has no power to consider whether the new rate of assessment is reason* 
able, or in any way to interfere with the amount of the revised jumma as fixed by 
the Collector. Where the tenant refuses to accefJi a revised settlement under 
such circumstances, he is to be entitled to a reasonable time within which to 
remove a house 'standing upon the lands in question—(Earn Cbundiu v. The 
Government, 6 C. L. B., 365). 


Held at money rent. —The old Act did not chameterise the nature of ‘ rent' 
mh. SBction 18 of Act Vlli of 1869 (B.C.) applied both 

onlr where the holding to rent reserved lu money as well as rent in kind. Both 

the old and new section, however, use the words ‘en- 
haucoraout ’ or ‘ enhance,’ which do not ordinarily include 
commutation or variation of rent. In granting an enhancement the same stan¬ 
dard ought to be used, e. g., when a landlord received rent in kind at the ratio 
of 8 : 8, he might sue under section 18 of Act Till of 1869 (B.O.), to raise his 

proportion to 9: 7, or when he received rent in money, 
zem ■hottSd be ueedf ho might sue for a higher rent in money; but the word¬ 

ing of that section precluded the idea that a landlord 
receiving rent in kind miglit sue under that section to convert his rent to the 
prevailing rent in money, or that a landloi-d receiving rent in money might sue 

under it ta convert it to the prevailing hhaoli rate. It 
In^od^nto'^monav rent been, however, held that a zemindar may sue to cou- 
ot vioe versa feasible vert rents paid in kind into rents paid in money under 
under this seetidbp 18 of Act VII], of 1869. This question first arosd 

iu the case of Yakub Hossein v Sheik Ch^wdry Wahid Ali, 4 W. B., Act X, 23. 
The two Judges (Bayley and JlJ. Jackson, JJ.)*di£fered in opinion, and the case 
was laid before a third Judge (Trevor, J.) He held that the intention of the 
laws of tliis country was to discourage rent in kind, and encourage the introduc¬ 
tion of money rent. Hence, when the landlord sued to convert his rent iu kind 
into the prevailing money rent, the Courts of Justice ought to enoourasre such a 
suit. This decision was followed in Thakur Persad v. Nawab Synd Mahomed 
Bicker, 8 W. B., 170. It may be argued that if under section 18 of Act Till of 
1869 (B.O.), a conversion from rent in kind into money-rent was feasible, why 
should not the contrary caso, e. g., the feasibility of the conversion of a money 
rent into the prevailing hhaoli rent, hold good P To this, the answer is that the 
decision of Trevor, J., does not pi-ooeed upon the construction of section 18, but 


upon what he considers to be the policy of law. A conversion of a money rent 
into rent in kind is a retrograde step, and is against the policy of law. It is 
doubtful if the decisions cited above are correct. At any rate, they have been 
over-ruled by the present section of the new Act. This section seems to havu 
been based upon Justice Campbell’s interpretation of the law. 

“ At the time of the passing of Act X of 1859,” observed Campbell, J., 
*« the state of things was this. The tenures and rents of the raiyats were still 
for the most part regulated by the old customs of former times. But two thiugi^ 
especially required legal definition. First, there was doubt as to the mode of 
prescriptiem by which a khudkasht or occupancy tenure was acquired, ^ 
^oond, there was an entire want of any regulated and defined legal mode, of 
euhauoing^ the customary money rates. Sections 5,13 and 17 deolatied the fight 
of the zemindar to enhance the rents of all tenufe^ which had either suiHm^^ed 
to enhanoement since the pempuieiit settlemeit or bad been created without 
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specific stipulation since that period, provided it was proved that the former 
rent was not fair and equitable, and tMt the grounds of enhancement should 
be confined to certain particular grounds specified in section 17. At first 
it appears to have been intended to confine these grounds to two, in acoordb,noe 
with the letter of the old regulation, viz .:— 

(1.) That the rent paid by any raiyat was below the prevailing rate paid 
by the same class of raiyats in the places adjacent; and 

(2.) That the raiyat fiad more land than he paid for. 

But before the Bill finally passed, a third very equitable ground of enhance- 
xnent was added, giving the zemindar the right to claim an increased rent in 
consequence of the increjised value of the produce—an increase which both the 
old custom of division of, produce would have given him, and the subsequent 
practice had in fact without express provision of law more or less given him. 
Enhancement might henceforth be awarded on the specific ground that ‘ the 
value of the produce or productive powers of the land have been increased other¬ 
wise than by the agency and at the expense of the raiyat ’ This was a new 
provision in favour of the zemindar.” 

From this extract it will be observed that Mr. Justice Campbell looked up- 
on section 17 as applying to money rents only. The new section is very clear. 
It applies only to migdi jotes, or money rent holdings, and the prevailing rate 
must also be a money rate; otherwise the object of section 40 which should be 
read with it will be frnstrated. The new Act uses both the words enhancement 
and commutation, section,30 referring to the former, and section 40 to the latter. 
There are now no rules for the enhancement of«the existing proportion of grain 
rent into a higher proportion. Soctioii 40 shows that the policy of law is to 
give facility of commuting rent in kind to money rent. That object would be 
noistrated if the prevailing rate in«ection 30 can be rent in kind. The word en¬ 
hancement presupposes the same stand%rd of rent. 


By an occupancy raiyat. —The Act defines “ a settled raiyat” (section 20), 
This section applies ai^d an occupancy right (section 21), bat it does not de- 
only to occupancy rai- fine an occupancy raiyat. But the settled i*aiyat is an oc- 
r***' cupancy raiyat under sub-clause (h) of clause (3), section 

4. Comparing sections 20 and 21 with this sub-clause, it seems that a settled 
raiyat is a convertible term witli an occupancy raiyat. This section (section 30) 
applies only to occupancy raiyats; it does not apply to talukdars or holders of 
intermediate tenures—(Huronath v, Bindubasini, 3 W. B,, Act X, 26; Nava 
Kisbore v. Paudul, 8 W. R., 312; Panioty v. Juggut Chuuder, 9 W. R„ 379; 
Buduninissa v. Chundra Kumar, 10 W. R., 454). Nor will it apparently apply to 
a raiyat without a right of occupancy—(Chundra Kumar v. Azeemuddin, 14 W. 
B., 100.) A tenant’s right of occupancy is implied in a suit for enhancement— 
Notice or suit for an- I W". B., 86 (3 R. J. P. J. 186.) By serving a notice on 

defendant under the terms of section 17, Act X of 1859, 

, ^ _ * plaintiff was hold to have treated defendant as a raiyat 

having ft right of occupancy and to bo debarred from suing him for enhancement 
cf refit ftis an under-tenant or middleman—(Chuudor Nath v. Shotooram, 12 
B., ^3). “ I should not,” says Markby, J., in anothor case, ” venture to ex- 
ft final opinion. It does, however, appear to me that where a 
in and gives a notice of enhancement to a tenant on the first of the grounda 
ailitftd in section 17, Act X of 1859, he does treat him as a raiyat having a right 
o| ocoupanejr”—(Thakoor Butt v. Gopal Sing, 14 W. 4). The same argument 
ft|)^lle8 to a suit for enhanoemqnt. 
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Isstitute a suit to enhance rent. —This section should be read ^ with sec> 
ITotltie of enhanoement tion 154 of the Acl:. The repeal of the provisions about 
of rent not neeessary. jjjjg notice of enhancement and the wordings of the present 

section giving a right to institute a suit to enhance rent, with section 154, evi* 
dently imply that notice of enhancement will not now,be necessary. 

“ We have dispensed with the notice of enhancement which is required by 
the present law, and which was also required by the old Regulation in force 
before 1859. Such a large percentage of enhancement cases have failed, because 
it was not found that the notice had been served, or .because the uptioe was 
defective in form, that it has appeared to us highly expedient to do away with 
a detail, the practical result of which has been to delay and impede a decision 
of the. real question at issue between the parties. We have accordingly made 
the institution of the enhancement suit to be notice to the tenant. Under the 
existing law the enhancement notice must be served, in districts or parts of 
districts where the Fasli year prevails in or before the month of Jyte, and in 
districts or parts of districts where the Bengalee year prevails in or before the 
month of Pons. Tho very proper and reasonable object of this is, that the raiyat 
may know the fact of increased rent being claimed in such tinae as will enable 
him to relinquish the land before tho end of the agricultural year, if he is unwill¬ 
ing to hold it at an increased rent. If the notice is not served in or before the 
month of Jyte or Pons, it ,will not affect the rent of the following year. We 
have effected the same object by requiring the plain#, in order to affect the rent 
of the following year, to bo presented in districts which the Pasli or Umli 
year prevails, in or before the raoirth of Bysakh, and in districts in which the 
Bengalee year prevails, in or before the flionth of Aghan, i. e., one month earlier 
than the time for service of the pi'esent notice. This will enable tho summons 
in the suit to bo served at or before the time «,t which the notice is now served, 
and the tenant will therefore have an equal facility to relinquish the laud before 
the close of the agricultural year, if ho is unwilling to continue to hold it at an 
increased rent (section 96 of the Draft Bill).” (R. 0., R. I.) Section 96 of 
tibe Bent Commission Bill has been revised and modified to section 154 of 
the Act, So also it was held under the old law that a judgment passed against 
a raiyat in a contested suit operates as a notice of enhancement to him taking 
effect from the commencement of the year following that in which tho decree 
was passed—(Modhusudan v. Gopee Kishen, 6 W. R,, (Act X) 81; Ramuath e. 
Joikishen, 11 W. B., 3 ; see also Ramjeehun v. Tripoora, Marsh, 396 ; Watson e, 
Hilkanto, 10 W. R., 331.) The necessity about notice was first introduced 
by section 9 of Regulation V of 1812. It was then re-enacted in section 13 of 
Act X of 1859 and section 14 of Act VIII of 1869 (B. 0.) which now stand 
repealed. Section 13 of Act X of 1859, ran thus : 

“No under-tenant or raiyat, who holds or cultivates land without a written 
rtigagement,—or under a written engagement not 
under the old specifying tho period of such engaigoment,—or whose 
engagement has expired, or has become cancelled, in con¬ 
sequence of the sale for arrears of revenue of the tenure or estate in which tbe' 
land held or cultivated by him is situate, and has not been renewed,—shall be 
liable to pay any higher rent for such land than the rent payable for the previous 
year, unless a written notice shall have been served on such under-tenant or ral-t 
jwt, in or before the month of Cheyt specifying the rent to which he will be- sub|ent' 
fwp the ensuiog year, and ground on which an enhancement of rent is claimed. 
Such notice shall be served by order of the Collector, on the application, ( wl^inh 
may be on plain paper), of the person to whom the rent is payable, and sbdh 
if prhoticable, be served personally on the under-tenant or raiyat. If, for 
20 
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ttny reason, tlie notice cannot 08^ served personally npon the under-tenant or 
raiyat, it shall be affixed at his usual place of residence, or if be have no such place 
of residence, in the district in which the land is situate ; the mode of service 
of sneh notice shall be by affixing it at the mal kachahri of such land, or other 
oonspicnouB place thereon, or at tl«> village Chowri or Ohowpal, or at some other 
conspicuous place in the village in which the land is situate.” Section 14 of Act 
Vlll of 1860 (B. C.) was also tho same, bat it substituted “ in districts or parts of 
districts where the Fusli year prevails in or before the month of Jyte and in dis¬ 
tricts or parts of districts where the Bengalee year prevails in or before the month 
of Pous ” in place of the corresponding provision. 

Plaint what to contain and how to be drawn up.— Section 148 (6) post 
provides for tho particulars that ought to be entered in the plaint of an ordinary 
rent snit. Besides them, in a plaint of an enhancement suit, other particulars 
are needed to bo inserted. Under the former law, a prior notice was necessary 
Wfore a suit could be instituted. Tho present law does away with tho necessity 
of a notice, a suit itself being treated as a notice of enhancement. The result is 
that tho grounds under which notice was held to be sufficient or bad under the 
old law, will ordinarily apply to the plaints of enhancement under the present 
law. The decisions that will bo quoted under thj.s head have boon passed with 
regard to notice, bnt I submit that they will apply to suits for enhancement. 
'Wliere a plaint does not sp^ify the grounds on which an onhancoment is claim¬ 
ed, it should be dismissed-—(Ram Chunder v. Hun'sh Chnnder, .5 W. R. (ActX), 
14; Syud Soojawut Ali v. Hareo Thakur, 6^W. R., Act X, 44 ; Roma Nath v. 
Joykishen, 6 W, R., Act X, 80; Lala Sing v. Bibi Ruuzunnesa, 8 W. R., 271 ; 
Raj Kishen v. Pran Kishen, Sp. W. R., Act X, 89 j Prau Huri v. Pai’buti Charan, 
13 W. R., 227; Lala RaghubuUs Asloo, 20 W. R., 294.) The plaint must be 
clear and distinct, and worded in snob a manner that the tenant is able to 
understand the 'grounds on which the enhancement is sought. When it was 
objected that the notice was not in the exact words of clause 2, section 17 of Act 
X of 1859 [section 30, clause (5), (c), and (d) of this Act] it was held that if 
tho raiyat knew to what provision in the law of enhancement ho was pleading, 
then although the notice was not in the exact words of the law, yet it was suffi¬ 
cient because the object of tho notice, vis., that the raiyat may know the exact 
ground on which the enhancement is sought had been obtained—(Radha Bnllub 
V. Bihari Lai, 12 W. R., 636). Again Ainslie, J., says: “ There is no doubt that 
the great striotness with which cases involving questions of such notices were 
dealt with has been much relaxed in the later practice of this Court, and it has 
been held in tho later rulings that a notice is good, if without containing the 
exact term of tho law, it stales with sufficient precision the nature of the claim, 
the amount asked for and tho grounds on which tho enhancement is sought, so 
that the raiyat served with notice may not bo misled and can clearly comprehend 
the case which he has to meet—(McGiverau v. Harkhoo, 18 W. R., 203). The 
plea of the informality of a suit should not prevail, where the raiyat knew 
exactly the nature of the demand he had to meet and was not in any way pre- 
j^iced thereby—(Wooma Cbiirun v. Grish Chunder, 17 W. R., 39; Gopeenath 
p. Jeetoo, 18 W. R., 272; Audh Bihari «. Dost Mahomed, 22 W. R,, 185). The 
pblect of a notice of enhancement is that tho tenant may know what are the 
grounds on wliich his landlord seeks to enhance his rent, so that he may have 
an o|»portunity of coming forward to contest any of those grounds. Therefor© 
whew a raiyat has known perfectly the groOnds on which enhancement is claim- 

the mere omission of the words “ prevailing rate”, “ same n lasa of raiyats,” 
lands of similar description and idvantagi/' in a notice of enhaSeit 
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cannot ope^te to invalidate the uotioe—Tirtbnund v, Mohnn, 17 W. B., 279 i 
Byesunnesa v. Bydyanath, Ib. 354. The* same remarks apply to a plaint in an 
enhancement suit. 

When a raiyat holds two separate holdings, one joint suit of enhancement 
Suits about* separata with respect to both,may possibly be brought, if the 
holdings- two holdings can be distinguished and the grounds of 

enliancement of each bo distinct. But if we apply the analogy under the old 
decisions that separate notices should be issued for each holding, it would follow 
that separate suits should also be brought. The reasons in both cases are the 
same. A raiyat is entitled to a separate suit for each separate holding ho 
Separate suit for each possesses ; not only because ^ome of his holdings may be 
holding. protected from enliancoment, while others are not, but 

because he may be ready to pay the enhanced rent upon some; while he may 
prefer to relinquish others. If the whole of hh jummas are lumped together and 
treated as one holding, be has no means of exercising his discretion—(Bojoy 
Gobind v, Junhobi, 8 W. R., 252 ; Uinobundhoo v. Pran Kishen, 20 W. H., 146; 
Nidhoomoni v. Kristonath, 20 W. R., 442; Dwarkauath v. Hurcomohun, 20 W, 
B., 404.) Bui the notice need not be on a separate piece of paper for each hold¬ 
ing. It is suflicient if the tenant is able to distinguish the separate holdings on 
the notice—(McGiveron v. Duriaw Chowdry, 20 W. B., 479.) When, however, a 
number of holdings had beqn treated as one consolidated holding, and the raiyata 
hod paid their rent in one entire sum as a consolidated jumtna, it was hold that 
one notice was sufficient. “ Uad the jumma,” obseiwod the Court, “ not been 
treated as a consolidated jumma, we should have been 'disposed to declare that 
one notice to enhance the aggregate jumma was insufficient; because in cases 
where a raiyak holds several tenures, or separated jummas, he mixy, on receipt 
of notice, use his discretion as to which to retain and which to relinquish. If 
his several tenures are lumped together aud treated as one tenancy, and he is 
served with the one notice, ho is precluded frdm using this discretion. Under 
such circumstances, we think we ought not to infer from the fact that the jumma 
has, for purposes of convenience, been treated as one iu the summary suits and 
other proceedings, that tlie original sepaiiite tenures have been surrendered, and 
that a fresh taking at an entire rent must have been made; beeanse to do 
so would seriously prejudice important rights, which the plaintiff may havo 
acquired under the original holdings. Therefore, though wo hold that under 
the circumstances disclosed in this case one notice was sufficient, we must de- 
xlare that the i-aiyats are entitled to relinquish or retain all or any one of the 
gepamte holdings occupied by them at their option under section 20; and the 
■ lower Court in deciding the case must asceriain what are the separate holdings, 
and assess a separate rent on each distinct holding—(Jadub Chunder v. Btwaree, 
Marsh., 498 ; 2 Hay, 599; Dinabundhoo o. Piunkishna, 20 W. B., 146). A suit 
of enhancement under section 15 of Act VIII (B.C.) of 1869, must, when the 
tenant holds diffei'ont jotes, the rents of which it is sought to cnhauce, dis¬ 
tinctly specify the several holdings, the amount of enhanced rent claimed iu 
respect of each holding, and the grounds for claiming such enhanced rent— 
(Udoytara v. Shibnath Surma, 9 0. I^. R., 207.) 

The groiuids should be specified in the plaint. —In snits of enhancement 
it is absolutely necessary that in the statement of grounds there should be some 
wordsHo show that it is the intention of the landlord to proceed under some par¬ 
ticular clause or clauses of section 30. A plaint ought io inform the tenant 
Ail the grounds stionld or raiyat the grounds on which the landlord seeks to 
^ net ^ mi^ed up. have the higher rent, and not merely to spopify all 
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the grounds mentioned in the reilt law, of whioh some apply to one ^iart of tfaA 1 
and some to another, so that it iia impossible for the raiyat to know what 
case be has to meet—(Baneemadhub v. Taraprosnnno, 21 W. R., 35; Shibnaraia 

V, Akbilchunder, 22 W. R., 485 ; Shibnarain v, Ekramunnissa, 17 W. R., 356). 
In the first case, Couch, C.JT. observed; ** The intention of notice^ is that the 
under-tenant or raiyat shall be informed of the grounds upon which the landlord 
seeks to have the higher rent. This is not satisfied by giving a notice specifying 
all the grounds of enhancement mentioned in the Act, some of which may apply 
to one part of the land, and some to another. It leaves the tenant in uncertainty 
as to the grounds upon which the higher rent is demanded. It does not give 
him the information which we think it was intended he should have. In this 
case there are 59 plots of land containing 121 bighas. It is impossible to 
suppose the same grounds of enhancement, oven if they were consistent, would 
apply to every plot. One part may be subject to enhancement on one ground 
and another part on another, and this notice does not enable the tenant to toll what 
it is that the landlord really asserts as to his right to enhance.” The same obser¬ 
vations will apply to an indistinct plaint in an enhancement suit. That a 
tenant is holding at a rate lower than the surrounding rates is not a sufficient 

ground to be specified in a plaint; the words “ surrounding 
Q-roond (a). rates ” are not tantamount to the ground of enhancement 

mentioned in clause 1 of section 18 (section 30al—(Boido Nath v. Ramjoy, 
9 W. R., 292). The omission of the words “same class of raiyats” in a 
plaint under section 18 of Act VIII of 1869 (B.C.), even if unintentional, 
is suffioient to invalidate a claim for euhanccTiSient—(Mirza Syefoollah v. Chaya 
Thakur, 18 W. R., 532; Ramsuran li. Bhojan, 11W. R., 515; Kalee Nath v. 
Humee, 12 W. R., 606. See, however, per contra Tu’fchnand.e. Mohun,'17 

W. R., 279.) The omission of 'the words “ same class of raiyats ” may bo 
overlooked if there is evidence on fhe record of the rates of rent payable by suoh 
rUiyats; but if there is no such evidence the suit must be dismissed—(Mathoora 
•Nath e. Nilmoni Sing, 13 W. R., 297.) The words “ equal raiyats ” (^»!J fifin) 
in a plaint is sufficient to show that the enhancement is sought under ground 
1—(Poresh Narain v. Gour Sundar, 15 W. R., 391.) This Act has substituted 
occupancy raiyat for the same class of raiyats; hence the plaint must mention 
oocnpancy raiyats. The omission of the words “ land of a similar description and 
with similar advantages in the places adjacent ” make a plaint legally defective— 
(Ram Surau V. Bhojan, 11 W. R., 515.) Where the lands the rent of which is sought 
to be enhanced, consist of more than one plot, it is not sufficient for the landlord to 
serve the tenant with a notice of enhancement specifying all the three grounds 
of enhancement mentioned in section 18 of Ben^l Act VIII of 1869. Such 
notice should specify the particular ground or grounds on which each separate 
plot is alleged to he liable to enhancement. Semble —This would not be so if 

(b) imd»). same KTonnd or guilds implied to every pl^, Ae 

^ rent ot which is sought to be enhanced (Gunesh Uhunder 

D. Ram Pna, L L. R., 5 Cal., 63). A suit of enhancement nuder the 2nd 
clause, of section 18 is defective, if it omits to state the words “ otherwoe 
than by the agency or at the expense of the rayafc himself,” or in what 
way the productiveness of the land has increased—(Syud Soojaet o.’Hurree, 
I'W. R., (Act X), 44; Ram Siirnn v. Bhojan, 11 W. B., 516; Mudun 
“Itohun t>. Stalkart, 17 W. B., 441.) But where a raiyat well knew and 
pleaded. to the grounds of euhacemont the mere omission of the words'^ other 
'%ibe than by the agency or at the expense of the raiyat ” in the plaint is not 
^tato the landlord's suit—(Watson u.Ramdhun, 17 W. R.,495.) If itissought 
‘Ho twiw enhancement on increased productive power of the land) there ouj^ht to 
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be a special declaration of the partionlar causes of increase; tbe mere frords 
seonou 18, clause 2, are not to be considered suffidlent notice in all cases—* 
(Shibnarain v. Aukbil Ghundra, 22 W. B. B., 485.) In a suit for enhancement 
on the allegation that the defendant holds land in excess of the area admitted 
by him to bean his occupation, the plaint must state that snoh excess has been 
pwred by measurement—(Kalee Kumari v. Shumlmoo Chunder, 6 W. B., Act 
X, 23.) The plaint must also mention the quantity or amount of the excess 
lands,” and how it has been ascertained—(Grish Chunder e. Issur Chunder, 
12 W. B., 226.) A suit for enhancement of rent ,a£tor notice should not 
be dismissed merely because the landlord has made a mistake as to the exact 
area of the lands which his tenant holds—(Wooma Nath v. Ashumbari, 12 W. B,, 
476.) , The inclusion by the plaintifE in his notice of land belonging to lakheraj 
holding of the defendant is no reason for dismissing his whole suit—(Chunder 
Kumar v. Bholanath, Sp. W. R., (Act X), 110.) But if a plaintiff brings a suit 
to enhance the rent of tenants, and altogether misrepresents the areas and 
boundaries of the holding, the misrepresentation vitiates the plaint and renders 
the whole suit liable to dismissal—(Tarini Charun v. Mohiraa Cbundra, 22 W. B., 
426; Shumsnl Osman v. Bunsidhur, 15 W. B., 366.) It is not a good ground 
of enhancement that the holder of a tenure may possibly, having regard to the 
quality of the land, be able to increase the profits wliich he derives from it— 
(Denonath v. Gugun Chundgr, 15 W. B., 274.) Act VIII of 1869 (B.O.) did not 
authorize an enhancement of rent of a raiyat to the rates which the land will 
bear—(Jaun AH v. Jau Ali, 9 W. B,, 149.) A suit of enhancement must bo dis¬ 
tinct and intelligible as to the gr9unds upon which enhancement is sought. For 
instance, a plaint to the effect that “Jklftro has been a measurement, and tho 
lands have had their productive powers increased, therefore according to the 
nirik of the villages in the turuf, Rs* 39 will he a proper jumma,” is certainly 
indistinct; for it is impossible to say whether the enhancement is meant to be 
on account of increased productive powers, or of the rent being less than that 
paid for similar land in the neighbourhood, or on account of its having been 
shown by measurement that the tenant held more land than he was supposed 
to hold—(Khondkar Abdoor Rahman v. Wooma Churn, 8 W. R., 330 j Gobind 
Kumar v. Huro Chunder, 4 B. L. B., Ap, 61.) It should be I'ememboied that 
defects in a plaint can, however, be amended under the Civil Procedure Code. 

Suit of .enhancement by whom to be brought.~By section 14, Act 
VIII of 1869, (B.C.), notice was to be served on the application of the person 
to whom tho rent is payable. In the present Act the ‘ landlord ’ is to institute 
a suit for enhancement and tho landlord is a person immediately under whom a 
tenant holds and includes Government. Compare, however, section 187 and notes. 
When a zemindar has leased out his property to a farmer, the suit of enhance- 
ment must be brought by tho farmer and not the zemindar, notwithstanding an 
agreement between the zemindar and the farmer, by which the zemindar reserv¬ 
ed to himself the right of serving notices of enhancement—(Binodo Lai v. Mac¬ 
kenzie, 3 W. R., Act X, 157; Doorga Roy v. 8hyam Lai, 8 W. R., 72; Watson 
t. Nil Kanta, 10 W. R., 331; Hem^hunder v. Purno Chunder, 3 W. R., (Aot 
X), 162; Gubdoo Mqll v. Hoolaseo, 2 Agra, 247; Doorga Churun v. Goluk 
Chunder, 23 W. R., 228.) A person by whom notice of enhancement was served 
at the time when the rent was payable to him, is entitled, either entirely by a ’ 
•'Sale or'partially by a lease, to convey to the purchaser or lessee the renh with 
tile incident of its being liable to enhancement under that notice. The purchaser 
or lessee is not obliged to serve a fresh notice of enhancement—(Kashi !^y v.. 
Knrzui^ Ali Khan, 18 W. B., 144; 3 B, L. R., 125.) It is not of OQurso necessary 
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that the landlord ehonld himself sign the plaint. The siting plaints is 
entirely within the scope of the ordinary duties of a mofussil mib ; and no proof 
is required that the landlord authorized the agent to sign'the plaint—>(Digambur 
V, Qobind Chunder, Marsh 354; 2 Hay, 402.) 


Who is to be sued for enhahcement of rent.— A trespass^ cannot be 
sued for enhancement of rent—(Raj Mohan v. Gooroo Churan, 6W, R., Act X, 
106; Rushum Bibi v. Biss© Nath, ib,, 57.) A raiyat cannot be said to bo in the 
relation of a tenant until he has obtained possession of the tenure—(Bharut 
Chunder v. Osinauddin, *6 W. R., Act X, 5G.) A suit of enhancement should be 
brought against the raiyat in possession—(Ram Narain v. Hurish Chunder, 
1 W, R., 210.) The provisions for enhancement of rent are applicable only 
where the occupant of the laud has a right to remain in possession as 
against the owner—(Chunder Kumar v. Azeemuddin, 14 W. R., 100.) In 
a ease of joint tenure not subdivided under any sanction from the inferior 
landlord, notjee of enhancement need not be served on all persons interested 
The recorded or re- ii’ider an alleged subdivision. The landlord is only to 
Oognleed tenant is to be look to those whom ho finds in his register as his record- 

cd tenants—(Matlioor Nath v. Khettur Nath, 2 W. R., 
Act X, 93.) So also in the case of a transfer the landlord is bound only to look 
to his registorod tenants—(Sadhu Churan v. Gum Churan, 15 W. R., 99; Sump 
Chunder v. Dhonye Biswas, 23 W. R., 102.) But wiiere a zemindar has received 
rent for several years from the tenant in possession, notwithstanding that he is 
not registered in his sherista, it is upon such recognized tenant that his notice 
of enhancement must bo served—(Nobo Kumar v. Kishan Chunder, Sp. W. R, 
(Act X), 112; Anuiidmayi V. Mohendra Nath, 15 W. R., 265). A suit of eu- 
bancement should not be served upon pai'tios other than tho one' known to the 
zemindar as the actual tenant—(Huro Mohan v. Gopal Chundor, 12 W. R., 265). 
Where a landlord receives root from a wife as his tenant, the suit of enhance¬ 
ment against thrf husband is not sufficient—(Sreeram v. Moolluk Chunder, 4. W. 
R., Act X, 2.) A suit for enhanced rent in respect of a tenure held jointly 
cannot proceed except against all joint tenants—(Suruomayi v. Johur Mahomed, 
10 C. L. R., 545.) 


Joint trial of enhancement suits. —Where three suits were brought 
against four defendants holding three distinct tenures, for the enhancement of 
the rent of each tenure, Held that they ought not to have been tried together, 
as the evidence in each case would need be given separately so as to show the 
rates severally applicable—(Juggut Chunder Yar Mahomed Sircai*, 24 W. 
R., 217.) 


Onus probandi. —in a suit for arrears of rent at enhanced rates, the orntt 
prdbandi is on the plaintiffs both as to quantity and rates—(1 W. R., 56, 58; 
Golamali v. Baboo Gopal Lai, 9 W. R,, 65; Khola Mundle v. Pirn Sirkar, 6 W, 
J0L (ActX) 18.) What plaintiff must prove in a suit for enhancement with 
reference to cL 1, section 18, Act VIII of 1869 (B.C.)—(Doma Roy v. James 
MeloUr 20 W. R., 416). In a suit for enhancement under section 17, Act 
X, if the defendant pleads that the productive powers of the land have 
been increased by his own exertions, the onus is upon him,—(1 W. B., 
23 3 J. R. J. P. 146; overmled by Poolin Bihari v. Messrs. Watson and 
Co, ¥. B. 9 W. B., 190; Raj Kishen Kali Chumn, 15 W. R., 109). 

a suit for enhancement, where the defendant pleads that the whole or 
^rtiqn of the laud is lakheraj, the onus is on the plaintiff to prove that it is his 
er th^ he has been in receipt of rent jn previous years in respect of 
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the disputed land—(Huryhur v, Goomaneo, 2 flay, 662 F. B.; Mote© Lall v, 
Jadoopnti, 2 W. R., (Act X), 44; Mirtonjoy v. Raja Baroda Kant, 6 W. R., (Act 
X), 18; Jogesvari v. Gadadhur, ib., 21; Shibnarain v. Chidara l)tis, ib., 45 ; Dhan 
Mani v. Suttoorgliau, ib., 100 ; Raj Kishoro v, Hureehur, 10 W. R., 117; Prem- 
cbund V. Brojo Nath, 10 W. R., 204; Umbika Chuj-an v. Ramdhun, 11 W. R., 
36 ; Man Mohan v. Si’ccraxn, 14 W. R., 285.) Where the defendant replies that 
the laud does not belong to the plaintiff’s estate, the onus is on the plaintiff to 

S rove that the disputed land has paid rent to him—(*Mirza Mtihomed v. Radha 
Lohan, 4 W. R., (Act X), 18; Gangadhur v. Bimol% 5 W. R., (Act X), 37), 
But there are several decisions of the High Court, per contra, -which place the 
mus in the defendant to show his tenure to bo lakheraj—(Sridbur Mudi v. Brojo 
Nath Noondoo, 2 B. L. R., 211 ; Nehal Mistri v. Huroe Persad Mnudle, 8 W, 
R., 183; Hidarani Bhuttacharjya v. Ashmf Ali, 9 W. R., 103; Bibi Ashmfun- 
nesa v, Auanga Mohau Dob Roy, 5 W. R., (Act X), 48.) In a suit for enhance¬ 
ment where the defendant pleads that rent had been assessed on lands co¬ 
vered by hedges or ditches and forming boundaries between fields, and that 
according to custom such land was not liable to pay rent at all, the onas is ou 
the defendant to prove the custom—(lluroo Chowdry v. Jogessur, 6 W. R., (Act 
X), 46.) In suits for the resumption of lands alleged to be hold as lakheraj the 
onii$ lies on the plaintiff—(Hurryhur v. Madhub Chunder, 8 B. L. R., 56o ; 14 
Moore’s I. A., 153, P. C.) yhis decision was followed in Arfunnessa v. Peary 
Molian, I. L. R., 1. Cal., 378. Similarly a person seeking to resume lakheraj 
land must give primd facia evidence to show that rent^ has baen paid for that 
land at some time since the 1st Itecember 1790—(Koylash Basini v. Gocoolmani, 
I. L. R,, 8 Cal., 231); corapai’o Parbati Churun v. Raj Krisna, B. L. R., Sup. 
Vol., 162) ; Sonatuu v. Moul-vi Abdul Farar, B. L. R., Sup. Vol., 109). It has, 
however, been held in a suit for eiihaucemeift of rent where the tenant pleaded 
that the land sought to be enhanced was held by him rent-free, the onus is on 
the tenant to prove primd facie that such portion of the land ks so hold by him; 
and if he be successful in this, the onus is then shifted upon the landlord to rebut 
such primd facie evidence—(Newaz t'. Kali Presanno, I. L. R., 6 Cal., 543). 
Similarly when it is admitted that the defendants hold certain lands within the 
plaintiff’s zemindari, some at least of which are rent-paying, the defendants 
if desirous of pro-ving that any of these lands are rent-free, are bound to give 
some primd facie evidence of the fact, before they can call upon the plaintiff, 
tbe zemindar, to prove that the whole or any part of the lands is mal—(Akbnr 
Ali V. Bhyen Lai, I. L. R., 6 Cal., 666). The.se latter two cases turned upon 
the special facts of the case. It was therefore held in a later case that in suits 
for the resumption of lands alleged by the defendant to be lakheraj, the burden 
of proof is in the first instance on the plaintiff to show that tbe lands are mal. 
The fact that the defendent is a tenant of the plaintiff’s is a matter to he taken 
into consideration by the Court in determining whether, on the facts of the case, 
the plaintiff has made out a primd facie case; but unless the Court finds that 
the plaintiff has made out a primd facie case, judgment should be given for 
the defendant—-(Bacharam ». Peary Mohan, I. L. R, 9 Cal., 813). In a suit 
for enhancement in respect of land* which the defendant claimed to hold as a 
dependant talnq; held that the onus was upon the zemindar to show that the 
land was included in the zemindari at the time of tbe permanent settlennexit; 
(Assanullah v. Basarut Ali, Z. L. R., 10 Cal., 920). 

When is plaintiff entitled to a decree.—A landlord who has to 
show what the prevailing rate is, cannot ask the Court to give him a decree 
iwjcording to the rate which the*defendants’ witnesses admit thf knd will bear. 
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There is no auihorily under Act X of 1859 to enhance the rent of a raiyat to 
the rates which the land will bear; and if the plaintiff cannot prove the exia- 
tenoe of his grounds of enhancement, the suit must be alsmissed—(Jauu Ali v. 
Jan Ali, 9 W. B., 149; Juggeswar v. Ishan Chunder, 20 W, R., 18; Doma Roy 
V, Melon, 20 W. R., 416; Snrubjeei v. Misselbach, 15 W. R., 148; Chundermun 
V. Sreeman, 15 W. R., 119). If the plaintiff fails to prove one of the grounds 
specified in the notice of enhancement, he is entitled to a decree for enhance¬ 
ment on account of any other gi'onnd which is proved—(3^ni Kant v. Rajah 
Mohesb, 7 W. R., 172). .In a suit for enhancement of rent a plaintiff must frame 
his suit and prove his case in exact conformity with the provisions of law which 
enable him to increase hJs profits—(Bhuban Chunder v. Ramdyal, 14 W. R., 55), 
Where enhancement is sought foron the ground that the rent paid by the defendant 
is below the rate prevailing in the neighbourhood, it is not enough for the plain¬ 
tiff to show that the adjacent lands are of the similar description to those held 
by the defendant, he must also show that they are held by persons of the same 
class with the defendants—(Wooma Nath v. Ashumbari Bewa, 12 W. R., 476). 
Nor is it sufficient to find that the enhanced rent claimed is the same as that in 


an adjoining village, but it is also necessary to enquire whether that rent is paid 
by the same class of raiyats, or whether the land is of a similar description, or 
whether it possesses similar advantages—(Nubo Kumar v. Oman, 7 W. R., 148). 
Under the present A ct, also, it must be shown t^ the prevailing rate is paid 
by occupancy raiyats—(Doma Roy v. Melon, 20 W. R., 416.) In a suit for 
enhancement of rent if the plaintiffs are unable to show that they are entitled 
to the rent exactly as they claim it, the Court is not debarred from giving them 
a decree for such enhanced rent as it thinks ought to be paid, i. e., to divide the 
land into different classes and assign a separate rental to each description— 
(Bhugwan Chunder v. Jeghur Shan, 22 W. R., 456). In a suit for rent on an 
enhanced rate the landlord is not indispensably bound to prove the very rate which 
ho claims in his notice—(Sreekaht Ghose v. Bhugwan Chunder, 24 W. R., 13). 
A Court cannot decree what it may consider to be fair and equitable rates, when 
the plaintiff merely asks for a decree at the prevailing rates. The Court must 
find specifically whether the rate claimed by the plaintiff is actnally paid by the 
neigh^uring raiyats of the same class for similar land, or what rate is so paid 
and decide accordingly—(Pelaram Kotal v. Nund Kumar, 6 W. R., (Act X), 45;) 
so he is bound to prove the alleged rate lie claims, and on his failing to do so, 
the Court is not obliged to order an Amcen to measure, the lands to fix the rates 
—(Khola Mundel v, Piroo Sircar, 6 W. R., (Act X), 18). But if a plaintiff 
sues on two separate grounds and fails to prove one, he can have a decree in 
respect of the other—(Ram Kant v. Rajah Mohesh Chunder, 7 W. B,, 172 
Bonomalee Churan v. Shoroop Hootail, 14 W. R., 61), 

If the landlord fails to prove the grounds of enhancement, a decree declaring 
the tenure to be liable for enhancement may be given. On this point the early 
decisions were that such a decree was not possible. But later and more modem 
decisions are to the contrary.—If a landlord fails to prove the service of notice in 

enhancement, he is not entitled to a declaratory 
^ ’ decree with reference to future years. His suit must be 
' distuissed—(Kristo Mati Debia v. Fakcer Chunder Khan, 3 W. R., (Act X), 140; 
'J^nundmoyi Chowdrain v. Chundermoni Dasi, id.,. 139 ; Badhamoni Dasi v. Maha- 
iviiu Bhib^yeri Debia, 6 W. R,, (Act X), 25.) On the other hand it has been de- 
, that in a suit for enhanced rent where liability to enhancement is disputed, 
‘"p decree declaring the tenure liable to enhancement may be given without proof 
: Reporter, .Full Bench Rulings, 115; 2 Hay., 652; Marshall, 

VP?; puffer Paulson, J9 W. E,, 175 (P.O.); HiBSOfiatli 
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jth Taraproaunno, 22 W. R., 482 j Rajah Nili^oni v. Hefralal, 23 W. R., 442). 
So a decree may declare that a tenure is not protected Lorn enhancement, hut 
it cannot doclaro that i||decroe-liolder is entitled to enhance tlie rout at a reason¬ 
able rate—(Kalinath v, Sheik Abbas, 24 W. R., 92 ; Rajah Nilmoni v. Heeralal, 
83 W. R., 442.) So in a suit, for arrears,of rent of a particular year at an 
enhanced rate, the Judge has no jurisdiction to *decJare .plaintifE’s riglit to 
enhanced rent for the future—(Bhoobunmohiui r. Kedarnath, 12 W. R., 141; 
Snrubjit v, Mr. Miselbach, 15 W. R., 14). If in a Isuit for enhancement, tho 
plaintiff fails to prove that ho has served tho defendant with a proper notice, 
the Court is not bound to make a declaratoiy decree, biU whetlier it shall do so 
or not lies entirely iu its discretion—(CJunesh Cliuncler v. Ram Pria, I. L, R., 
6 Cal., 53). N brought a suit against P for enhaucoment of rent. P’s defence 
was first that no notice of enhancement had been given; secondly, that tho 
rent was not enlianccable, as lie and ins predeces.sors iu title liad held it at a fixed 
rent from the date of the Permauciit Settlement. The suit was dismissed on 


tho gi'ound that no notice had been given, but the MunsiiT stated in his judg¬ 
ment that ho consitlered the I'cnt eulianceablo. The decree merely ordered 
that the suit be dismissed, tho portion of tlie judgment a.s to the enhanceability 
of the rent not being embodied in the decree. P tliorefore had no right of appeal 

against that portion of tlie judgment. In a subsccpxeut 
eejtt oa a. ^ against P for euliaiiceiiieiit of rent of tho same 

tenure, it w'as held that under the rule laid down liy the Privy Council in Soorjimoni 
V. Sadanund, 12 B. L. R., 304 ; 20 W. R,, 337, and Knshna Biliary v, Bnnwarilal, 
I. L. R., 1 Cal., 144; 25 W. R., 4 ; L. R., 2 1. A., P was precluded by tho 

decision in the former suit, from denying that the rent of the tenure was cn,- 


hanceable, although the decision on that point Avas not embodied in the dcoroel 
The material finding in each case should be cn^bodicd in the decree, and if they 
are not, it is incumbent on tho parties l.o avoid their being bouml by docisiona 
against which they have no right of appeal, to* apply to amend tho dcoi’eo in 
accordance with the judgment^—(Ninmut Khan v. Pliadu Baldia, 1. L. R., 6 Cal., 
319). But retying upon a portion uf tho judgment in Run Bahadur v. Lucho 
Koer, I. L. R., 11 (^al., 30l, (P.C.), a divisional Bench held that the decision of 


Niamut Khan has been impliedly overruled, and that Avlicre a former suit be¬ 
tween the same parties in respect of the same subject matter Hfes been dismissed 
oil a prelimmary jioint, a finding iu that suit on tho merit in the plaintiff’s favour 
will not bar the defendant from putting forward the sumo defence on tho merits 
in a subsequent suit by the same pliiintiff against tho same defendant—(Kundo 
XioJ V. Bidhoo Muklii, 1. L. R., 13 C’aJ., 17). Tho provisions of this Act contem¬ 


plate not only that a decree declaring the tenni’e to bo enlianccable can be given, 
but a decree dcolaring that tlie ratyat will pay a certain onlianced rent from a 
certain future period shall bo given. See section 154 post. Where a landlord' 
fails in his claim for enhanced rent he is entitled to recover the old rent 
by another suit—(fehajadu Rahimuddiu v. Radha Mohan, 6 W. 11., Act X, 
96), A suit for enhanced rent having been dismissed, tho landlord may by an¬ 
other suit recover rents at the rate admitted by the laiyat in tho enhancement 
case. The law of res judicata does not apply, because the cause of action, the 
Btibjeot-matter of suit, and the question at issue, are not the same in both 
cases—(Khedamnnesa v. Boodh Bibi, 13 W. R., 317). Under sections, 42, 
• BeUnqi,ui»hment in » of Civil Procedure ' Code, plaintiff nlust 

preyinua suit. bring their entire claim and every remedy enforoe^lblb 

in 2 ;espeet of that claim into Court at once, and if they fail , to dn th^: ia 
any suit* they cannot afterwards avail themselves of any remedy op '^»bicb 
they have not ehogen to insist ^ia the first suit. .* Suits for rent and 
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suits for rent, are claims arisiug in respect of the same snbJe&t’ZOfttter, and a 
plaintiff cannot bo allowed, after having nnsncoessfaUy sued for rent at ah 
enhanced rate, to sue for the original rent for previous yeafi—(Kunnobk Ohundor 
V. Guroo Das, I. L. R., 9 Cal,, 919.) A suit for arrears of rent at enhanced 
Decree for old rent rate^ whera plaintiff fails to adduce sufliciont evidence to 
may be given. support his claim for enhancement, should not be dis¬ 

missed altogether, if defendant admits a certain sum to be due for the years in 
question, but should be decreed to the extent of admission—(Musst. Akasbuty 
Koer V. Heoraram Monder, 24- W. R., 82; Budhun Orwan v. Jamadar Baba 
' Jogeswar, 24 W. R., 4). Butiu a suit for enhancement whore the defendant set np 
a kabnliyat, the Court cannot give a decree at the rate specified in the kabuliyat, 
a suit to enhance being very different from a suit to recover aiTears of rent at the 
rate originally fixed, and being formed entirely upon different principles. To 
a suit for enhancement, it will be no bar to plead that all arrears according to 
the original rate have been paid—(Soora Snnchiri v, Golam Ali, 15 B. L. R., 126, 
P.C ,; 19 W. R., 141, P.C.; Juggesvar r. Ishan Ohunder, 20 W. R., 186 ; HurO 
Nath V. Gobind Chnndcr, 23 W. R., 352). Where a suit for an arrear of 
rent at an enhanced rate is not decreed, the Court cannot give a deci'oo for rent 
at the old rate—(Saroda Mohun ®. Sibopoori, 24 W. R., 36). In Bhubo Snndari 
V. Kasheenath, ('22 W. R., 351), however, Mr. Justice Kemp explained the Privy 
Council decision referred to above thus : He says: “ That was also a suit for 
arrears of rent in pui-suanco of a notice of enhancement. The contention on 
the part of the appellants, amongst other points raised, was that, even if they 
were not entitled to enhance the rent, they wre entitled to recover rent at the 
rate specified in the kabuliyat. Their Lordships say that no issue was raised 
whethei' the rent at the rate specified in the kabnliyat had been paid or satisfied, 
and that there was nothing in thctfase to show whether it had been paid or not. 
Therefore their Lordships wore of opinion that the plaintiffs were not entitled 
to a decree in ths^t suit for the rSnt at the rate fixed by the kabuliyat. Now in. 
this case the liability for rent at the rate admitted by the defendant was not 
disputed, and he did not appeal against the decree of the first Court directing 
him to pay to the plaintilf rent accoi'ding to the jumma admitted hy him, the 
defendant. Therefore the decision of the Privy Council is not in any way 
applicable to the circumstances of the present case.” So in Brojonath Tewari 
®. Mr, G. Grant, (22 W. R., 13), Mr. Justice Phear referred to the Privy Coundil 
decision and observed; “ There the suit appears to have been brought 

solely for the purpose of establishing the plaintiff’s right to enhance, and 
the cause of action relied upon initiated in the service of notice. Neither side 
attempted to treat the suit as a mere claim for arrears of rent, until the litigation 
reached the Privy Council. Here the suit was from the beginning essentially a 
suit to recover arrears of rent due in respect of 1278 and 1279, and the questimoi 
whether the plaintiff had made out a right to be paid rent at an enhanced rate for 
1279 was only part of the larger question what was the rate at which the rent 
was due for that year.” So in Pundit Bhngwan Sheomungal, (22 W. R., 256), 
Thf plaintiffs sued for arrears of rent of the years 1284, 1286, and also for tho 
sr^rs of rent of the year 1286, the latter at an enhanced rate. The notice of 
enhsnesment was not proved, and the defendant insisted that the suit should 
fee dismisi^. Held, that though the notice of enhancement had not been proved, 
the plamfciff was not thereby precluded from the arrears of rent at tho old rate^ 
^ (Ghuushyam v. Tara Prosad, I. L. R., 8 Cal., 465; 10 0. L, R., 447.) 

QrOBBd (ft) of 866tioil 30. — This is substantially ground No. 1 of seotioii 
, .j0fefAct VIH 1^1869 (B.C.) and section 17, of Act X of 1869, with tl^ 
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difiereace that for the amhigaous phrase “ same class of r^iyats ” we have now 
occupancy-raiyats,” and for “ in the {)laces adjacent,” wo have “ in the same 
village.” This ground is to bo read subject to section 31. 

The term “ prevailing rate ” means the rate generally prevalent, or the rate 
_ ,,, paid by the xnariority of the raiyats in the neighbourhood— 

. fsadJsmg^.kukuugraJal/a-W. E,83) “Tb. word 

prevailing,” observed in this case, Mitter, J., “ used in section 17 must have 
some definite meaning attached to it. It means the rat& generally prevalent, or 
the rate paid by the majority of the raiyats in the neighbourhood. Now the 
evidence of twenty raiyats (for that is the number referred to in the present case) 
simply showing that they paid their rents at the rate of Rs. 3 per bigah does 
not go to prove the prevailing rate, or the rate paid by the majority of the raiyats. 
I do not mean to say that all the raiyats in the neighbonrhood are to bo examined, 
and then the rate paid by the majority of them is to be found out. But I do 
mean to say that the evidence given must purport to show the rate paid by the 
majority; otherwise it cannot be said that the prevailing rate has been established. 
Jn the ease before us, the Amin had examined thirty other raiyats who deposed 
that the rate of rent prevailing was one rupee per bigha, or in other words the 
same as the rate at which the special appellant has been hitherto paying his rent. 
Against the evidence of twenty raiyats deposing that they paid their rent at a 
particular rate, there was the evidence of thirty raiyats who deposed to a different 
rate already examined by the Amin, besides that of others whom he did not 
examine. I cannot understand how the fact of these raiyats having been sub- 


seqncntly served by the respomlqjit with similar notices of onhaneeraent can 
affect their eligibility as witnesses in the aanse. Suppose that a village consists 
of a hundi*ed raiyats, all belonging to tlic same class, and all holding lands of a 
similar description, and with similaradvautagq^ of situation; suppose also that 
ninety-one of these raiyate paid at the rate of Re. 1 per bigha, .and the remain¬ 
ing nine at the rate of Rs. 3 per bigha. Supposo*t.hen that tlie proprietor of the 
village, being desirous of enhancing the rents of the ninety-one raiyats above 
referred to, seiwos them with notices of enhancement, and institutes his suit 
against any one of them as a first experiment, the only ground of cnliancement 
assigned being that the rate paid by him is below the prevailing rate, can it be 
said that the evidence of the ninety witnesses is to go for notliinj^, and that the 
prevailing rate must be found to bo Rs. 3 per bigha upon the evidence of the nine 
remaining raiyats who pay at that rate ? Such a proposition would bo absurd 
upon the face of it. Similarly it might be argued that, where ninety-one raiyats 
are sued for enhancement of rent, the evidence of forty witnesses deposing simply 
that they jpaid their rents at a higher rate, will not establish a prevailing rate. 
Another interesting question may arise, e. g., whether there may not be more 
than one prevailing rate ? Under the General Clauses’ Act (Act I of 1868), 
ulause (2) of section 2, words in the singular shall include the plural. Therefore, 
though the word * prevailing rate ’ is used in the singular, it may include tfiq 
plural. Hence in a village consisting of a hundred raiyats, if forty pay rent at the 
rate of Rs, 3, and forty at the rate of Rs, 5, though the rent of none of the for¬ 
mer might be enhanced to Rs. 6, because that would not be the prevailing rate, the 
rent of the remaining twenty raiyats who pay rent at the rate of Rs. 2 might be 
enhanced to either Rs. 3 or Rs. 5 as the circumstances will warrant, because both 


Be. 3 and Rs. 5 will be the prevailing rates in respect of the twenty who form the 
minority. The rate claimed by .the plaintiff must be such as is paid by the sam.q 
class of raiyats for adjacent lands with similar advantages, and is the pr^voUing 
rote,—that is to say the rate paid by so large a majority of th^ same cla4 of 
tenants for sneh lan4s as would justify one to hold ^e rate clains^ to be the 
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vailing rate. A Ooty^ cauBot give a tleoiee for enhanced rent at a certain ratet 
without any evidence as to that being the prevailing rate generally paid and not 
only by five or six witnesses of the same class of raiyats as the defendant for 
lands adjacent with similar advantages—(Uhunraj Koonwar v. Ooggur Narain 
Koonwar, 15 W. R., 2). Clause {n) of section 31 makes another taddition, e. 
the prevailing rate sliall not only bo rates generally paid, but such rates mwar* 
bo paid at least for throe years before the institution of the suit. The evidence, 
of throe putwarios wlio'piit in their junmabundis, showixvg tho ratos p&idhy 
almost all the raiyats, L c., the majority, was lield sufficient to prove the “ pre¬ 
vailing rate ”—(Pryaglal v. IJrookniaii, l.‘» AV. R., 34(5.) The Judge ought not to 
take into consideration the Veport of an Amin in determining the prevailing rate 
in the neighbourhood, but sliould examine the witness himself—(Tw.eedie v, 
Puruo Ohuiider, 12 W. R., 138). lu fixing the prevailing rate of rent, it is an 
cnor to strike an avei'ago between the statements of witnesses on opposite 
sides ; the proper plan is to ascertain on wliioh evidenoo reliance (.an be placed— 
(Row&han Bibi v. CJumder M.^dhub, 10 W. R., 177.) The adoption of an 
avera.ge rate from different rales given by several witnesses is not a correct 
mode of fixing the proper rate—(Snnioera Khatoon v. Gojjallal, 1 W. R., 58; 
Audh Bihari Sing v. Dost Mahomed, 22 W. R., 185). WheiB the ground reliedl 
on was the prevailing rate paid by the adjaeent oceupiors of similar lan^, and 
each ground could not l)e eslablished by the probability or even certainty, that 
if the i’ent.s of tlie neighbouring oeeupants were read justed, they would come to 
the rate claimed, such ground is not sufficient <o make oui tliat the rato claimed 
is actually being paid* by the neighbouring iiriyats—(Brindabun v. Bisoner 
Bibi, 13 AV. R., 107). Where different ruiyais holding similar lauds with similar 
advantages in j.hices adjacent pay at diffeivnt Imt liighcr rates than the defendant 
for lands of the same desen’)»tioutand quality, aud if a generally prevailing rate 
cannot be found, the currency of the diffej-ent i-aies being so nearly equal as to 
make it impossijile to say whiclt is the prevailing rate, the Court is not in error 
in taking an average—(Sheik Dina Oazi r, Mohini Mohan, 21 W. R., 157). In 
a suit for enhancement of rent on the ground that the defendant pays at a 
lower rate than tliat })aid by the neigljboiiring raiyats of the same class for similar 
lauds, if it be found that the prevailing rate is higher than the i*ent pjiid by tha 
defendant, though lower than the rate claimed in the plaint to bo the prevailing 
rate, tlie Court ought to give a <’,ecrcc at the actual rates found to be paid by‘'thc 
neighbouring raiyats—(Aknl Gazeo v. Ameeniiddin, 5 C. L. R., 41). In 
mining the enhanced I'ent under this section a Court cannot include pattoarins^ 
and other abwabs paid by raiyats in tlie neiglibourhood—(Burma Chowdry v, 
Sroeuundo, 12 AV. li., 29). A claim to the nirik I’ato may bo oonsidei*ed to be a 
, claim at the pergnnuah rate, that is the rate j)aid by the same class of raiyats for 
, similar lands in the neighbourhood—(Amritalal Bose v. Arbacli Kazoe, 4 W. R., 
(Act X), 47). Bat a plaintiff wlio alleges as his giwmd of enhancement that 
the rates at which the defendant holds are lower than the prevailing rates in the 
liei^hbonThood, cannot ask for enhancement on the ground that the peigunnah 
rates, are obsolete; or in other words woi*ds that the rates of the whole? 

, iieig^bonrhood are too low—(Sreerara v. Lakhan Majilla, Marsh,, 379; 1 
. Boi^s Rep. 116). Pergnnnah rates are not necessarily prevailing rates—(Xidee 

Oopal, 11 W. R., 571). The words “surrounding rates” 

' arfe not t^ntfunount to the ground of enhancement in clause 1, section 17, . 
Act X^(Bogao Nath v, Eamjai, 9 W. R., 292). In a suit for enhanceWteut 
, the,, ground that the defendant pays a lower i*ont than that paid by 
, t lhe ,aei^bouripg raiyats qf the same class for similajt’ lands,, the Judge, 

; ff dfii|ia^iag what Ae considers a ‘fair rate,’ should find specifiBaliy 
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whether the rate claimed by the plaintiff fe aotnally* paid by the neigh¬ 
bouring raiyats of the same olase for eimilar lands or what rate is so 
paid, and decide accordingly—(Pelaram v. Nnndo Kumar, 0 W. E., Act 
X, 45). It is not enough for a Court to find generally that the plaintiff 
is entitled to an enhanced rate ; there must be distinct finding as to the 
ground on which ho is so entitled—(Ounga Narain v. Sharoda Mohan, 12 
W. E., 30). A decree should not give a plainj:iff more than ho claims, 
e. g., where homestead land vras assessed in the plaint at Rs. 1-8, the Court 
cannot decree at Its. 2 per bigha—(Grhyrulla Alaivlle v. Kishore Nath, 5 
W. R., Act X, (50). This section does not say that in every case the rate 
of rent may be raised to the prevailing rate, but only that the rent should 
not be raised except on some one of the grounds specified. It must always 
be read with reference to the general provisions of section 5 (see sections 27 
and 35 of the new Ad ), that the rent of a raiyat having a right of occupancy 
shall not bo more than wliat is fair and equitable; and in considering 
what is fair and ccpiitable, the miyat should not be called upon to pay to 
tlio landlords what is in fact not rent, but the produce of his own labour and 
capital sunk in the Innd—(Noor Mahomed v. Karri Prosnnno, Sp. W. R,, 
Act X, 75). A plaintiff who sues for enhanced rent is bound to prove that 
the .present rate is not fair and equitable—(Hills v. .lender Mundlo, 1 W; 
R., 3). The words “fair and eijuitahlo ” in seceion 5 mean, not the rate obtain¬ 
able by open compotition, but tlio prevailing itite payable by the same class 
of raiyats for laud of a similar description and with similar advantages in 
the places adjacent, where thft customary rate had adjusted itself with re¬ 
ference to the increased value of the |ffoduco—(I'Ae Great Rent Case, 3 W. R., 
Act X, 29), . 

“ In other I’espects this ground of enhancement has not presented any 
difficulties, and the cases do not show that, so by* as it is concerned, any amend- 
mout of tho law is very ni’gcntly I’equired. Tiie idea of a pei'gainna rate of rent, 
a prevailing rate by the tenants of the same class within a certain tiact of thd 
country, has long been familiar to the people, and where such a rate is generally 
known and fmknowledged, a landlord has seldom, in the absence of other disturb¬ 
ing circumstances to put a raiyat into Court in order to get him to pay rent 
accoi’ding to this rate, ^^he germ of dispute and litigation does not lie hero. 
The landlord who seeks to i^ut an individual raiyat on an equality with hid 
brethren has public opinion generally in his favor, for human uatnve in Bengal^ 
as elsewhere, is envious of an individual better off tlian the rest of the commu¬ 
nity, and takes pleasure in tho assertion of tho principle of equality when 
violated by the suporior condition of a neighbour. It is when the landlord 
seelc#to raise tho mte for all raiyats, when all are threatened with a common 
misfortune that unanimity for self-defence, and combination against the general 
enemy, rule the village councils, and leave the zemindar no hope of suooesd 
without some such coercion as the law permits ”—R. 0. R. 

“Wo were unable to accept tho proposal to abolish the prevailing rate as 
a ground of enhancement, inasmuch as this has, in one shape or another, been 
a ground of enhancement ever since the Permanent Settlement, and as it w thd 
onfy means by which a landlord can remedy tho effects of fraud or favoritism 
cm tho part of his agent or predecessor <S. 0. B. T. B. Bfo. JTI^ 

'Gazette of India, February 2Xst, 1885). 

- It is not of course sufficient for the Court to find what is the prevailing 

Paid Tby cccunanoy ascertain what is the prevailito ratd 

or same oiwsof paid by occupancy raiyats* or in the words of the qII Act 
by raiyats of the same class as the defmidiiai Thfemere 
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faei of ft pfttticnlar rate of rent having been deoreect against two raiyats not 
having a right of occupancy is not enough to show that the rate so decreed 
was the rate prevailing in the noighj^nrhood—('Surahutoonisa v. Gyanee 
Bttktur, 11 W. E., 142). It is essential that the prevailing rate shall be 
paid by occupancy raiyats aijd by raiyats with similar advantages—(4 B. J. P. J., 
48 (Sev. 23). Sev. 136; Purraanund v. Puddomoni, 9 W. E., 349 ; Woomanath 
If. Ashumbar, 12 W. R., 475 ; Mothnranath v. Nilmoni, 13 W. R., 297). The 
perple:sing phrase “ raiyats of the same class ” of the old law has been done 
away with, though it referred obviously to occupancy raiyats. Raiyats having 
customary rights have, however, some advantages under clause (c) of section 31. 
Where, however, custom is’not pleaded, there cannot bo separate grades of 
raiyats within the general body of occupancy raiyats. 

The old law had “ in the places adjacent.” The Rent Law Commission 
substituted for them the words “ in the vicinity,” and 
n e same v age. observed : “ We think the proof will be facilitated by 
enlarging the area from which the materials for evidence may be taken.” The 
Bengal Tenancy Bill No. Ill, however, adopted the words “ in the same village,” 
The Select Committee repoi-t; “ In view of the dangers which are said by 
competent authorities to arise from the artificial manufacture of rates, and from 
the very wide interpretation given to the term “ places adjacent,” we have 
somewhat modified the terms of the section, have .limited enhancement to the 
rate ascertained to be the prevailing rate in the village, and have required that 
this rate should be determined w'ith reference to the rates actually paid during 
a period of not less than throe years before the institution of the suit ”—((S'. B. T. B. 
No. JII). The effect of this change is that no enhancement will now be possiblo 
mt. i. u 1 under this ground of the rates of the whole village by 
vttUgetherefore cannot showing the provauing rale of the neighbourhood; on 
now DO enhanced. othep hand if the majority of raiyats in the same 

villi^e pay a higher rent, the riliyat will not be allowed to prove the prevailing 
rate of the neighbourhood against the prevailing rate of the village—See the 
definition of the word ” village.” Compare the old law and the decisions; see 
& W. R., Act X, 70; 12 W. R., 138; 11 W. R., 671; 21 W. R., 157. 

And ^re is no sufficient reason for his holding at a low rate.—Thia 

is an addition to the old law. One suilicient reason may be the caste cousideratio'n 
of the raiyut (see section 31 (<?).) The jnnglebon-i raiyats seem to have been spe¬ 
cially in view^ of the Legislature. In Chowdry Khan v. Gour Jana, 2 W. B., 
(Act X) 40, Mr. Justice Campbell observed :—“ When a raiyat simply brings 
jungle land into cultivation, then, after a reasonable period, be is liable to pay 
the full pergana rates of cultivated land. But if he has to do more than '^bring 
into cultivation uncultivated land; if the land which he originally received was 
not only nnonltivated jungle, but was in its then state impracticable for culti¬ 
vation-—if it was salt land, which could only bo made sweet by special works of 
the raiyftt, or rock, which could only be made culturable by special labour—then 
I think that the raiyat who made those works, or expended that special labour, 
would be. entitled to hold at exceptionally low rates. So, again, if, having re- 
oeived ordinary land, he converted it into land of specially high value, then I 
tbink be woald not be liable to pay exceptionally high rates, but only the ordi- 
xtoy. rates jpaid by land of the same quality, irrespective of the special character 
istfilgessed oh it by ijimaelf.”—(See Noor Mahmed v. Hari Prosnno, Sp. Vf. B,, 
(A^ X) 75;‘Faramand v, Padnmni, 9 W. E., 349). So in Huro Frosad v. 
ClbutndeeGhnrun, (1. L. E*, 9 Cid. 505; 12 C. L. E., 251), the Court held that where 
liKwl was let for par|^ of oleaiing jwaglo oi other reclamation, luoid on this 
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^gtoimd a yedticfed rent is prdvided from the 1st W years, after 'which the fall 
rent was payable, such rent was not liable to enhancement. 

Rial in prices of staple food-crops (Ground b).— “The fourth ground 
of enhancement is that tlie value of the produce has,increased. It appear! to us 
that this ground of onkancemont is altogether distinct from an increase in the 
quantity of the produce due to an improvement in t,he productive powers of 
^ the soil. Wo have in consequence entirely separated 

The Bent Commission, these two grounds. In stating .this fourth ground wo 

have in the first place substituted the term “price," 
which is equivalent to money value for “ value,” which includes other value .^be¬ 
sides money value. We have thus made tho language more precise without 
altering what we understand to have been the intciition of those who framed Act 
X of 1859. The price of agricultural produce has increased enormously in 
those provinces during the last twenty or thirty years. This increase is due to 
two principal causes. In the first place, even while the relative value of the 
precious metals which are used for the coinage of a country remains the same, 
there is a constant tendency* for the money value or price of agricultural pro¬ 
duce to rise as population increases and iinpi-ovemcnt progresses. The province 
of Bengal has been rapidly progre.ssivc in every way during the last century of 
peace and security. Population has increased. A large and still expanding 
export trade has brought the demand of other countries to bear upon prices in 
addition to the enlarged demand of tho province itself. ^In the second place the 
coinage consists of silver, and the relative value of silver has been gradually 
decreasing. The price or money value of The produce has therefore risen. We 
are of opinion ihat tho landlord should have a share in the increase of price due 
to the above two causes. It is not’ possible ta separate the respective effects 
of those causes and so calculate how much of the increase is due to each. The 
landlord ought, however, according to our view,* to participate in the benefit 
arising from each. The first cause, i. e., the general progress of the community, 
makes the land more valuable as a natural agent for the production of food. 
The increase of value, if not taken by the State—and the effect of tho Permanent 
Settlement is that the State does not take it— must go to those whom the law 
allows to keep all that interest in land which constitutes property in land. Now 
the* persons, who in these provinces have this property in tho land under the 
existing law, are the zemindars and the raiyats, not the raiyats only. Therefore 
the zemindars, having a share in that complete interest which constitutes pro¬ 
perty, ought to have also a share in that increase of value which is an accession 
to that interest. The effect of the second cause is to diminish the value of the 
rent payable in silver in relation to all commodities, which the landlord can 
obtain for the money which he receives as his rent. This money, therefore, 
represents a smaller share of the produce than it did before the relative value 
of silver fell. It is hut equitable, therefore, that the money rent of the landlord 
^should be increased so as to make it represent a share of the produce equal to 


• Political oconomiats lay down tho p^osition that, while the rate of profit and interoafe > 
haa a downward tendency in. a progrosaive commanity, rent (t. e., in their aenao of the term 
rent) on the contrary tends to rise inoeasantly—that in fact all progreaaive wealth and Stimu¬ 
lation tends to a rise of rent—See Mill’s Political Economy, Vol. I, p. 886; Syatems of 
Tenure in various countries, p, 221, where capitalist fanning prevails ; any fall in the uauil 
rate of profit and interest mast operate directly to incroaae rent; but apart from thfl oanae 
rent moroaaea in a iwogreBBive oommunity. An advancing population has a tend^noy to 
oroate a laiger demand food and tjjie peico rises in ooneequenoo. 
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‘wbai it repreBente<J when the rent was originally fixed. Then thef© are other 
considerations. The benefit accruing from the operation of the first cause is 
limited by the quantity of the produce which the raiyat sells or barters away. 
In respect of the portion retained for consumption by himself, his f^ifeiiy and 
his cattle, and for seed, there is np direct benefit from the rise in price, becausp 
this portion does not coino into the market. Hero the first cause differs from 
the second, and it differs also fi’om the third ground of euhancomont, under 
which the excess quantity of produce obtained from the increased productive 
power of the soil represents so much clear benefit. From this adfelysis it will 
appear that the component elements of this ground of enhancement are suffi¬ 
ciently complex; and looking at the above considerations, it is not very easy to 
SBbf how the increment arising from increase of price ought to be divided sa as to 
make the division fair to both parties. 

“ Hero, as in the case of the tliird ground, it is possible to conceive that the 
increase of price may bo brought about (1) by the agency or at the expense of 
the raiyat, or (2) by the agency or at the expense of the landlord, or (3) with¬ 
out the agency or expense of eitlier. In the first case, as the law now stands the 
.rent of the raiyat is not liiible to onhanoonient. He receives the full benefit of 
the increase in price which ho has liim.self brought about. That is the elfect 
hero also of the words ‘ otherwise than by the agency or at the expense of the 
.raiyat,’ and we do not propose to alter this. At the same time it is not easy to 
auppose a case in which the raiyat could effect an increase in the price of' the 
produce solely by his own agency or at his own expense. In so far as better 
prices may be duo to im'|)rovod moans of coinnjunication, which have been effcct- 
,ed by the road cess or public works ewss funds, we have provided that the raiyat 
.shall pay so much loss enhanced annual rent as is equal to the annual sum which 
he has contributed to these funds. In the second case, or where the increase 
(Of price is due entirely to the zemindar’s agenc.y, or has been brought abont 
altogether at Iqs expense, it appears to ns, on the whole, to be reasonable that 
he alone should receive the entire benefit. A case of this sort might occur 
where a zemindar had opened a new Jiat and improved the means of communica¬ 
tion between it and the lands of liis estate. In the third case, whii^ is by far 
the most common, tlie case, that is, of an increase of price brougli* about by 
neither the zemindar nor the raiyat, but by general causes, the reasoning used 
, above (section 55) in respect of the similar case arising upon the third ground 
of enhancement appears to have equal application. Having given the whole 
subject in its diversified details what consideration we have been able, a majmty 
U8 think that the fairest general rule here also will be to divide the inoreaHlit 
equally between the landlord and tenant. Messrs. Mackenzie and O’Kittealy 
would in this case, as well as in the analogous ca.se under the third ground of 
enhancement give two-thirds of tho increment to the raiyat and the remaining 
one-third to the landlord. 

As to tho period of past time between which and the present the comparison 
. should be instituted, and a.s to the causes of the increase being not merely ifetn- 
poraty or casual, the remarks above made upon the third ground of enhancemenfi'* 
appl^; Then as to tho mar*kets, tho prices of which should govern, we have pro* 

that the prices in the locality or usual markets are to be taken.' 

There ought to be sufficient evidence of these prices procurable from the local 

other sources. We have further facilitah^ . 
IjNe pToeff by jjtoviding for the preparation and publication of annual''official prioe' 
,;|iafes, the ebjecib and use of which we shall explain l^oreafter, . ' 

" The next question which has engaged our attention in eonueotion with il^f 
the subject hi the Tory important one o| the species of *|n*oduo0 
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sball be taken for the ca^onlation of prices. Sh&ll theao prices be calculated for 
all the crops actually grown on the lands, as well for special crops requiring 
special care and cultivation, as for the ordinary food-crops of the district r 
During the period antecedent to British rule it was usual to vary the rent with 
the crops ouftivated. Section 56 of Ecgulation A4III of 1793 enacted that 
“ where it is the established custom to vary the pottahs for lands according to 
the articles produced thereon, and while the actual proprietors of land, depen¬ 
dent talukdars or farmers of laud and raiyats iu such places shall prefer an 
adherence to this custom, the engagements entered into, between them are to 
specify thq quantity of land, species of produce, rate of rout, and amount thereof, 
with tho terra of the lease and a stipulation that in the event of the species of 
produco being changed a now engagement shall be executed for the remaining 
term of the first lease, or for a longer period if agreed ou ; and in the event of 
any new species being cultivated a new engagement with the like specification 
and clause is to be executed accordingly.” It can well bo understood that a des¬ 
potic Government or its more despotic subordinates observed carefully any 
circumstances that would enable tho cultivators to pay more than had previously 
been obtained from them. W hei-e the share of tho State was taken in kind, a 


less proportion was always accepted for special crops in consideration of tho 
greater care and expense necessary to their production. Where the share of tha 
State had been commuted to a money-payment, very high rates were imposed ou 
the lauds on which special crops were grown. These rates were too often regu¬ 
lated more with reference to the aggregate valuo of tho gross produce, which was 
very considei'able, than upon a due allowai|co for tho cost of production, which 
was a very much larger item iu proportion than in tho case of ordinax’y crops. 
In reasonably good years tho I'aiyat was able to ^ pay and make a good profit; 
then camo a year of failure, it may be when he had made a larger venture thaa 
usual, and tho little capitiil vanished, while the high rates had to be paid, and 
perhaps the maJiajans assistance had to be called in for this. 'Tho memory of 
the year of failure survived, kept green by tho mahajau’s long surviving claim, 
while the years of success from which little or nothing was saved were soou for¬ 
gotten. Iwhus happened that tho exaction of very high rates for fields devoted 
to special cultivation discouraged and retarded agricultural improvement. It 
may be w®!! to draw here a distinctiou between higher rates for superior land 
capablo of producing superior crops and therefore suited for these special crops-— 
such rates being paid without direct reference to the particular crops actually 
pr 4 $i|j|j|iiced from year to year—and higher rates assessed with direct re¬ 
ference to the crops annually grown. The latter are sure to run much 
h^her than the former, and in a bad year the loss and the cause of it 
are felt more distinctly. This distinction and the bad effects of levying 
high rate directly on the crop were understood many years ago. As 
early as 1792 the Government wrot# as follows in the Revenue Despatch of 
the 12th December of that year: ‘ Apprehending that the present great demand 
for sugar and the consequent rise in the price of it might induce some of the 
landholders to exact from their raiyats an enhancement for the ground appro¬ 
priated to the cultivation of the cane; and, %s such short-sighted policy would 
have discouraged the extension of the cultivation of it, and consequently 
prevented the establishment of a trade in sugar between this country ai yd 
Europe, we thought it advisable, to issue a notificatiou to the landholders pro¬ 
hibiting any enhaif&ement of the rent of the sugarcane lands upon the ground 
its being repugnant to the usage of the county as well as detrimental to tlbeir 
'^wn interest and*thai of the State at large.-’ We find the Directors writing nnt 
in 1637 to the following effect: * it is the productive power o| the land, and not 
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its actual produce, ikat should Ee takea as the guide ia« making the assessment. 
By this mode the best description oi encouragement is given to the cultivator 
to extend cultivation and raise crops immediately beneficial and profitable to 
himself, and such a system, wo have on a former occasion observed, and are stiB 
of opinion, would not ultimately *be found detrimental to the iirterests of the 
JState,’ We do not therefore propose to interfere with any existing classification 
of lands based on their sjiperior qtuility, or capability of producing special crops, 
but we think that, in regulating enhancementof rent on the ground of rise of prices, 
account should be takemof the ordinary staple crops only. A difiei'ent rule would, 
in OUT opinion, tend to discourage the cultivation of new and valuable species of 
production, and so prevent agricultural improvement. By allowing the Board 
of Revenue to declare from time to time what shall be taken to be staple crops 
for particular areas, an opportunity will be afforded of making any new crop a 
staple as soon as its cultivation has been thorongbly and generally established. 
As to special crops, such as betel leaf, tobacco, sugarcane, and such like, we 
think that as they are grown only occasionally or in small quantities, and require 
particular attention and involve special expenditure, they ought not to bo con¬ 
sidered in settling enhanced rents. We may further observe in support of this 
yiew that, iu commuting the tithe into a money payment in England, staple 
crops only were taken into account, the staples selected being wheat, oats, and 
barley.” (R. C. R. Vol. H), pp, 30 to 33). 

“ Bnliancement on the ground of prices would be greatly facilitated by the 
preparation of authoritative price lists by the Local Go¬ 
vernment. It should Eu explained that the price lists of 
staple-food crops are to be taken simply as indicating a 
general rise or fall in prices, and without any reference to the particular crop 
grown on the land, the rout ot which is in dispute; and onr intention is that 
the price list should be worked out very much on the principle on which the 
commutation of tithes according to the average prices is worked out in England 
as explained at page 250 et seq of Mr. Justice Field’s Digest. It has been niged 
that in applying the proportion rule in the case of prices, some deduction should 
be made to cover the effect of these increased prices on the cost of cultivation. 
We are, however, content for the present to leave the protection of the raiyat 
fn this I’espect to the other restrictions on enhancement, especially to section, 48, 
which provides that the Couit shall not in any case decree an enhancement 
which appears under the circumstances of the case to be unfair or inequitable. 
But the point will receive further consideration when the alterations madf, in 
this chapter have been subjected to public criticism.”— 8, on B. T* B. No, X/, 
Oatette of India, April 12th, 1884). 

** The only other amendmonto in the chapter which appear to call for special 
mi. a 1 »notice are as follows : 

AaB*T*B.°iro?m. *** We have required Courts, in dealing with claims 

' ' ‘ to enhancement on the ground of a rise in prices to taka 

dcccnhlal periods instead of quinquennial periods for the purposes of comparison, 
.exocpt-whcB, owing to the absence of price lists or any otW cause, they find it 
tmpmcticabla to 4ke such periods, in which case they may take any shoiteor 
periods; 

(b) We have amended section 39 so that the price lists prepared under it 
i^tll be me^ly jpresumptive evidence instead of being conclusive, as provided in 
tbe oorrespoi^mg provisions of Bill No. II. The Bengal Government are of 
«»nnion that their anmoge^e^ts ^ not at present so perfect as to justify tbaso, 
lmt» beiaf made ooiudueivc eYideiQce-«!(^. JS. T. B, No, of 
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; ** Titkes were formerly paid in kind,.t. e., thk person entitled to the tithes 

lur nil Tki received the tenth of the crop. This system wlw found 

. Mr. Field B Digest. ^ vexatious in the extreme, and productive of 

disputes and litigation, just as the system now in force in parts of Behar 
prodaces ooifstant irritation and oppresHioH. It • was finally decided to 
put an end to a source of so much bitterness and want of charity, and 
the following mlcs were laid down for the convenianco of tithes into a money 
payment:—(1) Find the gross average money value of the tithe of a parish or 
district for seven years ending on Christmas Day, 18U5. (2) Apportion the 

f Imouut of that value upon the lands of several tithe-payers. (3) Ascertain how 
,(><huoh corn could be purchased with such amount; one-third of it to be laid out 
in wheat, one*third in barley, and one-third in oats at the average price ascer¬ 
tained by the weekly official returns of the price of corn for the seven years pre¬ 
ceding 1835. (4) In every future year, make payable the price of the same quan¬ 

tity of wheat, barley and oats at their average prices, founded on a like calculation 
of the official returns for the seven years ending at each preceding Christmas. 
These official returns are, it may be mentioned, published in the London Gazette 
in January of every yeai-, and show the average price of wheat, barley and oats 
for the preceding seven years. 

“ In applying this principle to money-rents in Bengal, we would not have to 
go through all the processes required by the above four rules, liet ns suppose 
that the rent of a raiyat’s holding is Rs. 20, and that the price of paddy in 1870 
is Re. 1 per maund. The money-rent thus represents 20 maunds of paddy. Let 
us then suppose that tho price of paddy steadily rises daring the ten years froin 
1870 to 1880. To simplify the calculation for tho purpose of illustration, we 
shall suppose the price to rise one anna per may.ad each year. Wo sliall then get 
the following:— 


Bs. As. 


For 1871 twenty 

maunds of paddy at Rs. 1-1 give a rent of 

B«« 

21 4 

„ 1872 

J9 

II 55 

II 

1-2 

II 

II 

• •• 

22 8 

„ 1873 

99 

11 >1 

II 

1-3 

II 

IS 

• B • 

23 12 

„ 1H74 

99 

II II 

II 

1-4 

II 

II 

• f • 

25 0 

. „ 1875 

99 

II II 

55 

1-5 

II 

II 

• • • 

26 4 

„ 1871) 

99 

II 15 

II 

1-G 

II 

If 

• • ■ 

27 8 

„ 1877 

99 

5J >1 

II 

1-7 

II 

II 

»« • 

28 12 

.. „ 1878 

‘99 

>1 15 

II 

1-8 

II 

II 

1 e ■ 

30 0 

„ 1879 

II 

» II 

II 

1-9 

II 

|l 

*« • 

31 4 

„ 1880 

II 

11 II 

II 

1-10 

19 

It 

• • • 

32 8 


Total rent of ten years ... 208 12 


“ This gives an annual average of Rs. 20-14, to which the rent may bo en¬ 
hanced. . The only thing necessary in order to tho application of this principle 
to the enhancement of existing rents at decennial intervals is to Oiscertaia the 
average yearly price of paddy; and this might be done yearly by the Collector, 
of each district, either for the whole district or for divisions thereof, between 
which such a difference may exist as to render a general price-rate inequitiftble. 
Trade and the means of communication are not sufficiently far advanoed to a^lt 
of a general price-rate for all Bengal. The Collector might give dn© notice of 
the average price which he proposed to adopt, and persons concerned therein 
iaight be allowed a month to obj^t and show a more correct average. The Com- 
miMioaer and the Board of Bovenue might have a power of revision j »ud the 
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arera^ prices for ail*distriots sdonld be finally published in the Oaaetie, The 
eeleotion of the staple crop or crops to be used for the calculation, and the altera* 
tion of the staples from time to time would naturally be vested in the Kevenne 
authorities. The period after which revision should take place might, at first 
starting, be made three or five yeai^; and it might be possible to bbtain prices 
for a few back years so as to bring the rule more quickly into operation. In 
the illustration I have taken the price of paddy as Re. 1 a maund in 1870; but 
of course the price, with which the rale should be started, ought to bo ascei’tain- 
ed upon an average of .a certain number of years. The great advantage of this 
principle would be that it, would not interfere with existing relations; and 
therefore its introduction would not stir up a vast mass of litigation, disturbing 
men’s minds and exciting their bad passions. It would, moreover, be g^udual 
in its ope^’ation, giving full scope to the operation of a rale carefully followed 
in Settlement Proceedings, and founded on the equitable considerations to which 
I have already adverted—the rule, namely, that forbids too sudden a rise, as 
likely to involve, if not rain, men to whom sufficient time is not allowed to ad¬ 
just their circumstances to their diminished powers of expenditure. It will be 
understood that the principle, of which 1 am here speaking, applies only to en¬ 
hancement based upon an increase in the value of the produce, a rise of the price 
of produce due to the operation of general causes. It would not interfere with 
or supplant the present first and third grounds of enhancement (ante, p. 2Ii3) or 
the remaining portions of the second ground, as to which some observations 
have been made above {ante, pp. 235—2.38).^ If it wei*o thonght advisable to 
convert the rents paid in kind in Uehar juto money-rents, the same rale could bo 
applied, only in this case a preliminary step would be necessary, viz., to fix the 
money-rent, which is the first factqr in the calculation, by ascertaining upon an 
average of a certain number of years the value of the produce delivered as rent.— 
Field's Digest, pp. 250-253. • 

Decision under the old Act applicable to this.— For the rule of pro- 
p^ortion and practical mode of striking rates under this gi’ound, boo section 32. 
Claims to enhancement on the basis of “ inci’eased produce ” and “ increased 
value of produce ” are inconsi.stent and indeed incompatible with one founded on 
an inequality between the rent paid by a tenant on the estate and that paid by 
a tenant oii a neighbouring estate—(Sreesb Chunder v. Assinionissa, 7 W. R., 
234). The'statement of inconsistent grounds does not invalidate a suit for en¬ 
hancement, if the raiyat has not been in any way prejudiced by it, and has taken 
no objection as to the inconsi.stcncy in the lower Courts—(Ramruttun v. Pro- 
sunno Nath, 20 W. R., 203). But if a raiyat is holding below the rates paid by 
his neighbours, and in consequence of the increase of the value of the produce those 
rates are themselves too low, a zemindar may be entitled to the benefit of both 
the grounds of enhancement in the same suit—(Thakurani v. Bissesvar, 3 W. R., 
Act X, 29,) per Norman, .1. A claim to onhancemont of rent on the basis Of in¬ 
creased produce, and one that of increased value of produce, are not inconsistent 
aud inbornpatiblc—(Gopee Nath v. Ramhuri, 9 W. R., 476). The rule of pro- 
TOrtion is not applicable where the rates between the present value of the pro¬ 
duce of the" soil and the former value at the time of the original taking cannot 
he ascertained—(Jadub Chundra ». Etbari Luskar, 3 W. R., Act X, 166.) 

The increase, however, in the value of the produce must be an increase *‘iu 
„ its natural and usual value in ordinary yeara; the aoci- 

^^^e^ereuenmstbe dental and exceptional high prices of a particular year in 

consequence of drought and scarcity, cannot be treated aa 
a. measure by which rent is to be adjusted. A tenant takes land; utot with reifer- 
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tooe to the exceptional high prices of a past yetir, hat with reference to the 
prices he may reasonably expect to realise for the crops he will raise in snooeed* 
mg years"—(Bhagruth v. Mahsoop, 6 W. R. (Act X), 34). The increase in the 
valae of the produce must be a permanent one,—^that is, a steady and normal in- 
erease, and net one that fluctuates in a riolenband ui^certain way, and is affected 
by extraordinary causes not likely to last—(Thakoraui Dasi u. Bissesur, 3 W. R., 
Act X, 142.) 

Increase of productive powers.— Grounds (e) .and (e?) are subject to 
sections 33 and 34 of the Act. The increase does not mean the capacity 
for realising a higher rent for building or other purposes; but an increase of the 
productive powers of the land itself—(Bissesur v. Woomachurn, 9 W. R., 122 ; 
Kenyaii Chyemaii v. Jan Ali, 1 W. R., 46.) Where a considerable portion of 
a town had been carried away by the Ganges, and the value of the land has con¬ 
sequently increased, it was held that a rise in the value of the land from such % 
cause was not an increase in the productive powers of the land as contemplated 
by this section—(Khondkar Abdur Rahaman v. Wootua Churan,8 W. R.,330.) The 
increase of the value of land by reason of the existence of a distillery or of a rope- 
yard is not an increase in the pi'oductivo powers of the land within the meaning 
of this section—(Brojonath v. Stewart, 16 W. R., 216; Madun Mdlmn v. Stal- 
kart, 17 W. R., 441). A casmil inci’case in the fertility of the land is not a 
ground for a permanent enhancement of rent—(Kisto Mohan v. Huri Sunkur, 7 
W. R., 235). The increase must either be permanent or^likely to last for a con- 
siderablo time—(Khajeh Abdool*i;. Bliuttoo Sheik, 22 W. R., 350). An en¬ 
hancement of rent can be had under this Clause whore the increase has resulted 
fi’om additional productiveness in the soil arising out of fertilising deposits, or 
from increased facilities for disposing of the prcSiiico, arising oat of the construc¬ 
tion or protecting of embankments, or tlio introduction of railways, or the rise 
of new markets, or the generally incjreased facilities of communication which are 
caused by the construction of ordinary metalled roads, &c.—(Pooliu Bihari v, 
Watson & Co., 9 W. R., 190, P. B., per Seton Karr, J). 

The old section had "of/tenoise than hj the. agency, or at the expense of the 
raiyat” For " improvements ’’ see sections 76 to 64, 
lorS***°^***^**^*^ sufficient to show that the productive power of 

the land has increased; the landlord must also show thab 
the increase has been brought about “ by improvements made by himself or by 
fluvial action.” Where a raiyat has dug a tank for public use, and the gardea 
he rented had been rendered productive by the exertions and outlay of the 
tenants, the land was held not liable to enhancement—(Sreeram v. Lakhan 
Majilla, Marsh. 379 ; 2 Hay, 427). On the other hand where tenants had held 
land for some 25 years at rents much below the prevailing rates, it was held- 
tbey were not entitled at the end of that time to plead the expenditure of their 
own capital and labour as against the landlord’s claim to enhanced rent—(Pro- 
Bunno Kumar v. Radha Nath, 7 W. R., 97). The fact is that when enhancement 
i^ sought under grotmd (a), the questions of improvement and costs of cultivai* 
tion &c., do not intervene except so far as may be brought to bear upon the- 
ground under section 35. Where the crops had been deficient in quantity, and 
owing to the care and labour of the raiyat, they had increased in value considen- 
ably above that of former years, the raiyat was entitled to set ofi such against Sk 
suit for enhancement—(Shoudamini v. Hatan Chunder, 6 W. R. (Act X), 
103). Where a raiyat had taken lease of some land covered with jungle at h low 
rent, and had afterwards cleared the jangle and made the land in an orchard, it 
was held that .the landlord could *not enhance the rent to rate paid for Other 
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<m»hard8 in ihe neigbhonrhoodyHnasmn^li as the improvements had been i^eeted 

by the exertion and at the cost of the tenant. It is not 
* ConvOTsion of an of course meant that a raiyat who takes jungle land is to 
land into an or- jj. ^ When he simply brings 

jungle landdnto cultivation, he is liable,'after a reasoname 
time, to pay the full pergunnah rates for cultivate land; but if the land which 
he originally received was not only uncultivated jungle, but in its then state 
impracticable for cultivation; if, for instance, it was salt land, which could only 
be made sweet by special works of the raij^at, or rock, which could oply be made 
culturable by special labonrj^ then the raiyat who made these works, or expended 
that labour, would be entitled to hold at exceptionally low rates. So again, if 
having received ordinary land and converted it into land of specially high.; value, 
he would only be liable to pay the ordinary rates paid for land of the same qtia- 
lity, irrespective of the special characters impressed upon it by himself—(Chow- 
dry Khan t>. Gonr Jana, 2 W. E. Act X, 40 ; G-olamali v. Babu Gopal Lai, 9 W. 
R., 65). So where a tenant erects distillery, the land is not liable to enhancement—- 
(Braja Nath v. Stewart, 8 B. L. E., App. 51; 16 W. R., 216). Under the 
old law where the productive powers had increased by reason of tho Government 
having erected an embankment, the land was liable to enhancement—(Jadub 
Chundra ». Elware Luskur, Marsh., 498.) It would not be so now under tlio 


present law, because the improvement by the Government is not an improvement 
made by the landloi'd or by fluvial action. When a defendant allows that the 

productive powers of the land have increased, it is still 
Burden of proof. incumbent on the plainftff to show that the agency which 

effected the increase was not that ot tho raiyat, or under tho present law was 
^at of himself or fluvial action. “ When,” observed tho Chief Justice, ” a 
defendant comes into Court, and the Court asks him ‘ what do you say to the 
plaintiff’s claim ?’ and he says ‘.I admit that the productiveness has increased 
but not otherwise than by my agency,’ such an admission must be taken alto¬ 
gether. So it is in the case of a written statement. A written statement put in 
by a defendant is not a plea by way of confusion and avoidance; it is the state¬ 
ment of the gi’ounds of his defence, and he must verify tho statement If you 
read a man’s answer you must take the whole admission together. Taking the 
whole admission together in this case, the defendant says ‘ that the productive¬ 
ness has iuoreased, but not otherwise than by my agency,* and the plaintiff then« 
has to prove his case. The general rule of evidence is that if in order to make 
out & title, it is necessary to prove a negative, the party who traverse the title 


must prove the title. The plaintiff alleged the right to enhance on the ground 
that the productiveness had increased otherwise than by the agency of the raiyat. 
I am of opinion therefore that the onus lay on tho plaintiff to prove the ground 
of his right to enhance, namely, that tho productiveness of the land bad increased 
Oljberwise than by the agency of tho raiyat”—(Poolin Behari v. Watson, 9 
W; &. 190.) The change of words is significant in the new section, and the omu 
Of {oOOf no^ decidedly is upon tho landlord. 

A stiit for enhancement of rent, the defendant pleaded that the laud was 


asbd sol^ljr £sr fruit trees, and that those ti^es were originally planted by the de¬ 
fendant ; that oensequently, any increase in the value and productiveness of the 
land in cot^e^uence of the growth of trees must be attributable to the agency 
Of ^6 defeit^t, and therefore by section 18 of Act VIII of 1869 (B.O.),' such 
ihdrea^ would be no ground for enhancement; Held that this was b^ defetme—• 
l[Qbboy Chim^rt!. Badha BuUubh Sen, 10. B. R., 349). The Court (Garth, 0.J., 
And Birch, J.} said: ^ |t it in point of fact untrue that the increased produetii^ 
of an orehai4'by rdiAod the growth of thd lsoit t)N)es is due to tM agOifib^if' ^ 
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the parson who first planted them. After the first expense of preparing the 
land, and planting and nurtflring the young trees Ims been incurred, the increase 
in ihe productiveness of an orchard depends probably far less upon the labour 
and outlay of the tenant than land used for the ordinary purposes of agriculture* 
The trees may require a certain amount of care and attoutiou from time to time, 
but their growth and productiveness depend far more upon the quality of the 
soil and the fertilizing influence of the seasons, than upon the labour of man. It 
is quite right of course that in settling the rent of land which is let for the 
purposes of an orchard, a due allowance should be made to the tenant to cover 
the cost of his original outlay in tho way both of labour and capital; but after 
such allowance has been made, there is no reason wh_J- the rent of the lands used 
for orqjaards should not be liable to enhancement or abatement from time to time, 
in the same way as lands used for other kinds of culture.” 

In a suit for enhancement of rent, bare proof that tho productive powers of 
land in suit have been increased by the agency, or at the expense of the defen¬ 
dant or his ancestor, is not sufficient to exempt tho defendant altogether from 
enhancement. In such a case, where the value of similar lands in the same 
locality, but not sharing tho special advantages resulting from works or improve¬ 
ments erected or effected by, or at the expense of the defendant or his ancestor, 
has been increased by natural causes, it must be assumed that the lands of defem 
dant, owe their increased value to that extent to natural causes, and are to that 
extent liable to enhancoment—(Tekait Ghuramba v. Dunrai Boy, 1. L. B., 5 
Cal., 56.; 

31 . Where an enhancenfent is claimed on the ground 
Buies as to tohanoe. that the .rate of rent paid is below the pre- 

mant on ground of pro- m’ x 

vailing rate. vailmg rate— 

■ (a) in determining what is the ’prevailing rate the Court 
shall have regard to the rates generally paid during a 
period of not less than three years before tlie institu¬ 
tion of the suit, and shall not decree an enhancement 
unless there is a substantial difference between the rate 
paid by the raiyat and the prevailing xate found by the 
Court; 

Shall have regard tO.—This in fact widens the field of consideration of 
the Courts to a dangerous extent: “ Evoiy lawyer knows that if, into a definition 
of the ground on which an enhancement is to take place, you incorporate a number 
of things which the Courts may have regard to, you make those things so posi¬ 
tively a part of tho definition that in an appeal on a point of law to the High 
Court, if the whole of the taatters contained in the definition have not actually 
been found on evidence, the case will fall to the ground. I fear it will be exceed 
ifcgly difficult for a Court to conduct an investigation in this way, and that them 
wiU bardly be a case, which will not be capable of beix^ upset on appeal to the 
High Court.” (The JSon’ble Mr. Evans in Ootmdl.) 

Bat«8 generally paid.—See “ prevailing rote,” ante, p. 163 ; “ Geneial]^ 
paid” means paid by the majority of ocottpancy raiyats. What is meant by the 
words “ unless there is substantial diierence between the rate paid by the xjiyafc 
KUd the pmvailiug rate found by Court” ? ShouM an average be struck P See She 
uetee ubder ground (o),of seotiosi 30. In jludh Bihari v. Boat Mahomed, ^ W. 
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186, it was lield tkat it is not allowable to the Court to strike an average of 

nates of rent. Bat in Shaik Dena (!jazee ». BiJbu Mokini Mahun, 21 W. 
'St., 157, it was held that if a generally prevailing rate cannot be found, the cur- 
trenoy of the different rates being so nearly equal as to make it possible to say which 
is the prevailing rate, the Court is not in error in taking an average.* So in Tika- 
ram v. Mrs. Sandes, 22 W. R., 335, it was hold that, although the landlord 
may not give evidence as to the rate of rent payable by tenants of the same class, 
&c., yet if a comparison be made with rates paid for lands of a somewhat better 
quality and a proper enhanced rate awarded, it will be in conformity with the 
Spirit of law. 

“ As long as we preserve the words of the present law ‘ the prevailing rate * 
and not the average rate, the rulings of the High Court which prohibit the 
striking of an average except to very small extent in very special cases, would 
equally apply to the present section; and there is nothing unfair in giving a 
direction that the Court should look to the prevailing rates. * * # • Say, thera 
are two rates, one of Rs. 6 and one of Rs. 2 merely to strike an average between 
the two will not be in compliance with either this Act or the old law. But I do 
think that the class of judgments on which the J udge says—‘ This man is found 
to hold at Re. 1; the claim is to have his rent enhanced up to Rs. 2 on the ground 
of the prevailing rate ; and there is a great deal of contradictory evidence as to 
what the prevailing rate is. I doubt the evidence which makes it out to be Rs. 
2, but I find that, except in isolated cases, land of this description is never held 
under Rs, 1-8; therefore^ I shall bo safe in finding that the prevailing rate is 
not less than Rs. 1-8.’ That is the sort of Way in which the Courts have fi’e- 
quently given judgments in regard to ^lieso matters upon discrepant evidence. 
And I think rightly so.” ('Phe Hon'hle Mr. ISvans in Council.) • 

Under the North-West J^niviftoes Rent Act, XVII of 1873, “ the prevailing 
mie is determined by taking an average rate paid for each class of land of similar 
4|uaHty with similar advantages, after deducting, the fields which pay an abnor¬ 
mally low rate,” but the Famine Commissioners reported that the result was 
disastrous to the raiyats. 


(6) if in the opinion of the Court the prevailing rate of rent 
cannot be satisfactorily ascertained without a local in¬ 
quiry, the Court may direct that a local inquiry be held 
under Chapter XXV of the Code of Civil Procedure by 
such Revenue-officer as the Local Government may 
authorize in that behalf by rules made under section 
392 of the said Code; 


The following notification has been published with reference to this clause: 

** Under section 392 of Act XIV of 1882, the Lieutenant-Governor has been 
pleased to make the following rules as to the persons to whom commission shall 
be issued under the Bengal Tenancy Act. 

“ Whenever, under sections 31 (6) and 158 (2) of the Bengal Tenancy*Act, 
a Court diraots that a local enquiry be held under Chapter XX V of the Code of 
Civil. Procedure, the commission shall be issued to such person, not being below 
rank of an Assistant or Deputy Collector, as the Collector of the District 
may, from time to time, select for the purpose. 

^ “ The Court shall issue a precept to the Collector requiring him forthwith 

' hi nominate a fit person as above, to conduct the enquiry, and the oonunissioh 
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shall be issued to the person so nominated.” # {Cal. Oas^. Uh Novemher, 1886, 
988). 

No Commission can then issno under this section to pleaders and the 
Ciril Court Amin. The investigation should be made by the roveuue-officei* 
personally, and he cannot transfer the commission to an ofEcer of his. 

The practice of finding the prevailing rate by focal inspection of the Civil 
Court Amin has always been discouraged. “ I wish to remark,” observed Mittcr, 
J., “ that a practice has been fast growing by which *Amins are made the real 
judges of important questions of law and fact, which it is the duty of the Court 
itself to determine. Local investigations ought to be restricted to points wbich 
really require some local inspection for their elucidation. It is alisurd to 
suppo^ that the Legislature intended that in every case for enhancement an 
Amin ought to he deputed to enquire into aiid re])ort upon the rates at which 
the enhancement is to be made, and the miscliiovous consequence of acting upon 
such a Bni)position m*o painfully manifest in the present ease, * * * I think it 
to bo a manifest dopartui’c from the intention of the Legi.shi.turo to allow wit¬ 
nesses to be examined out of Court by Amins ; except with reference to such 
points for the determination of which a local mvesUgalion is legitimately requir¬ 
ed. It is of the utmost importance to the ends of justice to insist upon the 
examination of witnesses in open Court and by tho Court itself. This should 
always be observed as a genoiwl rule by which all Courts are bound, and any 
deviation from this rule ought not to be permitted, except in cases in wbich the 
Legislature has expressly sanctioned it, as for instance, where witnesses are to 
be examined by Commission, or ^fhm-e au Amin deputed to hold a local investi¬ 
gation thinks it necessary to examine 'wituosscs on the spot with reference to 
such matters as fall witliin the legitimate scope of the enquiry entrusted to 
him ”—(Shadoo v. Eamanugra, 9 W. 11., 83). *So in Mr. James Tweodio v. Puiuo 
Chundcr, 12 W. R., 138, Sir Harnos l*cacook remarked: “ It appears upon 
that report of the Amin that tho defendant lhaving called witnesses named 
in tho report, the Amin made enquiries in the noighbouriiood, and from what he 
learnt, tlie rates were such as ho found them to bo, and not ns stated by the 
defendant’s witnesses. Witnesses both for tho plaintiff and defendant wore 
examined; but the Amin did not give credit to the defendant’s witnesses on 
account of sometliing he heard in tlie neighbourhood. It appears to me that 
when the defendant in his gi-oimds of appeal contouJed that liis witnesses had 
proved certain rates to be the rates of the village, tho Judge htul no right to take 
tho Amin’s report, which got rid of tho evidence of those witnesses by tho state¬ 
ment made in conversation, probably in the absonco of parties; and, although 
the defendant bad not objected to the Amin’s report before the Deputy Col* 
lector, the Judge ought to have examined the defendant’s witnesses, and decided 
whether they did or did not make out tho allegations in tho defendant’s ground 
of appeal.” 

(c) in determining under this section tho rate of rent pay¬ 
able hy a raiyat, his caste shall not ho taken into consi¬ 
deration, unless it is proved that by local custom caste 
is taken into account in determining the rate; and 
whenever it is found that by local custom any deserm- 
tion of raiyats hold land at favourable rates of pept, the 
. rate shall be determined in accordance with that cus¬ 
tom. 
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Section 20 of Act* XVIII of il875 (North-Weetem Provinces Rent Act) ran® 
as follows: “ lu determining nnder this'chapter the rate of rent payable by any 
tenant, his caste shall not be taken into consideration, unless it is pi’oved that, 
by local custom, caste is taken into account in determining such rate; and when¬ 
ever it is found that by local cnstoip practice, any class of persons by reason 
of their having formerly been proprietors of the soil or otherwise, hold land at 
favourable rates of rent, the rate shall be determined in accordance with such 
custom or practice. Illustration :—“ The Judge finds that similar raiyats pay those 
rates for similar lands, and defendant admits that those other raiyats with 
whom he is compared are raiyats, with rights of occupancy as he is. He is 
unable to show that nceordin’g to the custom of the village, there are any separate 
class of raiyats within the general body of occupancy raiyats, and therefore we 
must consider the general body of iniyats with rights of occupancy to be the 
same class of raiyats within tho meaning of the law, although some may bo more 
and some less'ancient.” Tho following illnstration (&) was given in the Rent 
Commission Bill to the enliauconmnt section : “ A is in possession of its holding 
which has descended to him from his great-grandfather who hold it at the time 
of the Permanent Sottlemont. B was let into possession of his holding 20 years 
ego. There is evidence tliat the descendants of raiyats, who were in possession 
at the time of tho Permanent Settlement, vmUmumly hold at rates less by 
four annas in tho rupee than miyais who have como into possession at a later 
period. A and B am not raiyats of the same class.” This illustration, though 
not fully applicable, now shows that a very wide range will be given to local 
customs. Sec I. L. R. 9 tal., 505 ; 12 0. L. R-, 251. 

I 

(d) in ascertaining tho prevailing rate of rent the amount of 
any enhancement»authorized on account of’a landlord's 
improvement shall not be taken into consideration. 

This need not have been provided for, because in ground (a) of section 30, 
the land should be of a similar de.scnption and with similar advantages. Now if 
tho prevailing rate has been established on account of the landlord’s improve¬ 
ment, the land which is subject to tliat rate must have superior advantages than 
the land of which the rent is sought to be enhanced. 


32. Where an enhancement is claimed on the ground of a 
rise in prices— 

the Court shall compare the average 
I price*. prices during the decennial period immediately 

preceding the institution of the suit with tho average 
prices during such other decennial period as it may ap¬ 
pear equitable and practicable to take for comparison; 


, (i) the enhanced rent shall bear to the previous rent the 
same proportion as the average prices during the last 
decennial period hear to the average prices during the 
previous decennial period taken for purposes of com¬ 
parison : provided that, in calculating this proportion, 
the average prices during the later period sliall he re¬ 
duced by one-tliird of their excess over the average 

prices durmg the earlier period; 
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(<?) if in the opinion of the pourt it is not practicable to tako 
the decennial periods prescribed in clause («), the Court 
may, in its discretion, substitute any shorter period 
therefor. 

“ We have required Courts, in dealing with claims to enhancement on the 
ground of a rise in prices, to take deccnmal periods instead of quinquennial 
periods for the purposes of comparison, except when, owing to the absence of 
price-lists or any other cause, they iind it impractioabte to take such periods, in 
which case they may take any shorter periods.” (& 0. R. B. III.) 

“ Formerly it was necessary for the landlord to prove to the Court when the 
rent was last fixed, in order to be able to enter into any comparison at all. The 
Court may, under this Act, take any period during the curronoy of the rent that 
may be equitable and practicable for comparison. As a rule, in order to eli¬ 
minate the effect of special seasons, decennial periods will bo taken, but tlie 
Courts may, if necessary, substitute shorter periods, lu order to facilitate tha 
comparison, the Local Government will have to draw up, from the inatemla 
which are available to a certain extent, for the last 20 years, statements of past 
prices, and in future to record prices accurately, publish them for criticism, and 
finally after revision, publish statements of annual average prices.”—See section. 
39 post. (The Ilon'ble Steuart Baylcy in Council.) 

Decennial Period.—As to the rule of proportion under the old Act and 
the mode of supplying it, see notSs under section 24, pp. 13—138 ante. 

The mle of proportion prescribed by the Great Rent Case was : “ The old 
rent must bear to the increased rent the same proportion as the former value of 
the pi’oduce of the soil, ciilculated on an average of thi-ec or five years next before 
the date of the alleged rise in value bears to thp present value.” This rule is 
certainly modified by the new rule of pi'opoi’tion given in this Act which will 
now bo the meosaro of enhancement in oi-dinary cases ; one-third of the difference 
between the two rents shall however bo the maxiumin limit. The modifications 
are these: (1) The api>lioatiou of the rule is now limited to wowey and 
enhancement on tho ground of a rise in 'prices. (2) Tl»e periods between which 
a *comparison is to bo made are decennial purioih instead of periods from three to 
five years. (3) In the Great Rent-Case no account was taken of increase of coat 
of production ; a deduction of one-third of the increase of price is allowed by tho 
new rule in order to cover this. (4) The new mle applies to all money rents ; 
the old rule was limited to customary rents, i, e., rents fixed according to tho 
fate commonly payable by the same class of raiyats for similar lands in thO 
places adjacent, and representing a share of tho gross produce calculated in 
money—(B. L. R. F. B., 202 ; 6 W. R., Act X, 34 ; 7 W. R, 94, 144 } 9 W, R., 
348; 6 B. L. R., Ap. 122.) 

Reading this section with section 30, ground (h), some commentators have 
been upset % the words “ during the currency of the present rent.*’ The con¬ 
fusion of their ideas has arisen from an inability to distinguish the grounds of 
an enhancement from the manner in which the enhancement is to be adjusted* 
Section 30 (h) giTes tho grounds, and the present section gives the mode o£ 
adjustment. Because the grounds of enhancement have arisen during the ourr^oy 
of the present rent, it does not follow that the adjustment or assessment is to tsei 
conftn^ to the currency of the present rent. The assessment may be mnde by 
comparing the rise of prices during the currency of the rent with the Sciate of 
the prices of the previous por^d. In fact this section leaves tho con^arisdn of 
the rates entirely at the discretion of the Coart} and a compariaon of the decen- 
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nial rates of priees claring tba currency of the iwriod is an absurdity,. The 
comparison must be made with a period which adjusted the present rent, t, e., 
which preceded it. 

* Reduced by one-third. —This deduction is allowed in consideration of the 
increased cost of cultivation* 

“We are of opinion that the tendency in this country of the cost of 
cultivation to increase is in a higher rate than prices. So far as the labour is 
done by the cultivator’s family or by labourers paid in grain (as is mostly the 
case in India), no benefit under this item can accrue to the cultivator from 
increase of prices. On the other hand, as population and prices have increased, 
pasturage has diminished; cattle are dearer to buy, dearer to keep, and less 
remunerative; manure is dearer, and so is fuel; and all the.se elements have to 
bo taken into account. The Local aovernment proposed to deduct ono-half for 
the increase of prices to cover the increased cost of cultivation; we rcoogniKod 
the impossibility of asking the Courts to solve the hopeless preblem of increased 
cost in each case, and found it necessary to draw an arbitrary line. Wo have 
drawn it one-third.” (S. 0. B. 111.) 


asKi). Where an enhancement is claimed on the ground 
„ , * . of a landlord’s improvement— 

Buies as to enhance- /\j.i i 

W the Court shall not grant an cnhance- 

lora 8 improvement. ' f , ^ . 

mbnt unless the improvement has been re¬ 


gistered in accordance with this Act; 

(6) in determining the, amount of enhancement the Court 
shall have regard to— 


(i) the increase in' the productive powers of the land 

caused, or likely to be caused by the improvement, 

(ii) the cost of the improvement, 

(iii) the cost of the cultivation required for utilizing the 
improvement, and 

(iv) the existing rent and the ability of the laud to bear a 
higher rent. 

33 (2). A decree under this section shall, on the application 
of the tenant or his successor in interest, be subject to re-consi¬ 
deration in the event of the improvement not producing or 
ceasing to produce the estimated effect. 


Im^vement registered.— Soe section 80 and notes post. 

In Unto Prosad v. Wooma Tara, 2 W. R, (Act X), 12), it was held that a 
landlord is not entitled to enhancement on the ground of improvement where it 
is ubt. proved that the increased value of the land is due to such improvement. 

Sub-clause (1) of clause (&) 1 of section 33 seems to contemplate an en¬ 
hancement on prospective grounds. More improvement likely to increase 
.productive powers might give grounds for enhancement. Hence clause (2) 
jrovides for the remedy of any unexpected evils of an enhancement decree. 

8ftbt6Ctd(^ (2).— The revision d the decree undmrthis section must bo 
/ An and not 1^ suit. Under section 38 the rent of an ocenpahey 
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rftijat cannoti bo reduced except under the grounds stated theTOin, and tho 
failure of tho landlord’s improvemont to work is not one of those grounds. No 
period of limitation has been provided by this Act within which the application 
for revision is to be made. 


34. Where an enhancement *is clnSmed on the ground of 
an increase in productive powers due to 
fluvial action— 

(a) the Court shall not take into account 
any increase which i^ merely temporary or 
casual; 


Buies as to enhance* 
ment on around of in¬ 
crease in productive pow> 
ere due to fluvial action. 


A casual increase in the fertility of the soil is not a ground for permanent 
enhancement of rent—(Kristo Mohan v. lluwo Sniikur, 7 W. R., 2.35). So in 
Khejeh Abdul t». Bhnttu Sheik, 22 W. R., 350, Markby, J., observed: “Now 
if by a natural cause there has been produced not a mere temporary increase in 
tho productive powers of the laud, but an inci’case which will either be perma¬ 
nent or at any rate likely to last for a considerable i ime, that is one of the ele¬ 
ments to be taken into consideration in considering the increased value of land 
within tho meaning of section 18 Act VIII of 1869 B. C,” 

{b) the Court may enhance the rent to such an amount as it 
may deem fair and equitable, but not so as to give the 
landlord more than one-half of the value of tho net 
ineVease in the produce of the land. 

35. Notwithstanding anything in tho foregoing section, 

Hnhancement by suit tlic Court shall not in any case decree any 
to be toll and equitable, enhancement which is under the circum¬ 
stances of the case unfair or inequitable. 

All the provisions regarding enhancement of rent are subject to this section’ 
Under no circumstances can a raiyu,t, with a right of occupancy, be called upon 
to pay more than a fair and equitable rent—(Noor Mahomed v. Hari Prosunno, 
W. E., 1864, Act X, 75); tho occurrence of a catastrophe such as an inundation 
during the year succeeding a notice of enhancement was held to be sufficient to 
render the demand of a higher rent unfair and inequitable—(Bama Soondari v, 
Ealoo Peeadah, 10 W R., 395), and in determining what is fair and equitable 
the Court may take into consideration tho rise in wages; but it does not necfes- 
sapily follow that, because wages are double what they were, and the necessaries 
of life have risen, that the old rent is fair and equitable under tho altered state 
of oironmstanoes—(Savi v. Jeeto Meoah, Marsh., 186). And as the existing rent 
is always presumed to bo fair and equitable until tho contrary is shown, it fol¬ 
lows that a landlord who claims an increase of rent must clearly make out the 
grounds upon which enhancement is sought. Tho grounds too must Ibe one or 
other of those stated in section 30. This section shonld be read with section 24 
and notes. In Hnro Paosad «. Ohnndee Churn, (1. L. R., 9 Cal., 505; 12 0. h, 
R., 261), Wilson, J, observes, when land is let for the purpose of cibaring 
jungle or other reclamation, and on this ground, or any other ground mentioned 
m the lease, a reduced rent is provided for the first few years, and it is said that* 
the rent is to be at such and suefi a rate, a sum as the lull rent, does that mean, 
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as tbe words seem to import, «tbat the fall rent is to be the fall rent as long as 
the tenure subsists, or is such a rent liable to enhaaoement ander the prorisions 
of the Bent Lav? ? We agree with the lov?er Appellate Court in thinking that 
the decision of the Privy Council in Saradasoondari v. Golam Ali, 19 W. H., 
65, is an authority for holding that the former view is the true one, and that in 
the present case the rent cannot be enhanced.” 

36. If the Court passing a decree for enhancement oonsi- 

power to order pro- <tcrs that tlic immediate enforcement of the 
groBsive enhancement, g^tent will be attended with 

hardship to the raiyat, it may direct that the enhancement shall 
bo gradual ; that is to say, that the rent shall increase yearly by 
degrees for any number of years not exceeding five until the 
limit of the enhancement decreed has been reached. 

37 (1). A suit instituted for the enhancement of the rent 
w ® lioldins on tho ground that the rate of 
tl® ®“' below the prevailing rate, or on 

the ground of a rise m prices, shall not be 
entertained if within the fifteen years next preceding its institu¬ 
tion the rent of the holding has been enhanced by a contract 
nmde after the second day of March 1883, or if within the said 
period of fifteen years the rent has been commuted under section 
40, or a decree has been passed under this Act or any enactment 
repealed by this Act enhancing the rent on either of the grounds 
aforesaid or on any ground corresponding thereto or dis missing 
the suit on the merits. 

An enhancement suit under grounds (c) and (<0 of section 30 is therefore 
always possible, in spite of the result of former suits. But where a decree for, 
enhanoed i*ent has been obtained under grounds (a) and (6), whether under the 
new or the old Act, or if the rent has been commntcd under section 40 of the 
Act, or increased by conti-act since 2nd March 1883, no further suit for enhance¬ 
ment under the grounds (o) and (6) of section 30 is tenable within the next 
fifteen years. So also if a suit for enhancement uudor these two grounds has 
been dismissed on the merits. Suppose, however, that a suit for euhancement 
on the ground of the increase of productive powers has been dismissed on merits, 
cannot the landlord sue within the next fifteen years for enhancement of rent 
under grounds (a) and (b) of section 30 ? I think he can. 

^7 (2). Nothing in this section shall effect the provisions* 
of s^tiott 373 of the Code of Civil Procedure. 

't ' ^ 

, Sectidu 373 of the Civil Procedure Code runs as follows: “If at any time 
nfter the institution of the suit, the Court is satisfied on the application bf the 
plahitifi (a) thnt the suit must fail by reason of some formal defect, or fi} thUt, 
i^re are sufficient gronnds for j^ermitting him to withdraw from the suit, or to 
; abandon part of his cMm with liberty to bring a fresh suit for the sub^t- 
ipattbr of the suit or for tho pffii so abandoned, the Court may grant such penmbir 
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flioti on anoh terms aa to costs or otherwise as ‘it thinks £ii. If the plaintiff 
withdraw from the suit, or abandon part of his claim, without such permission, 
he shall be liable for such costs as the Court may award, and shall be precluded 
from bringing a fresh suit for the same matter. Nothing in this section shall 
be deemed to authorize the Court to permit ouq of the several plaintiffs to with¬ 
draw without the consent of others.” 


Reduction of rent, 

38 (1). An occupancy-raiyat holding af a money-rent may 
institute a suit lor the reduction of his rent 
Beduotionofrent. the following grouuds, aiid cxcept as here¬ 

in after provided in the case of a diminution of the area of the 
holding, not otherwise, (namely) :— 

{a) on ground that the soil of the holding has without the 
fault of the raiyat become permanently deteriorated by 
a deposit of sand or other specific cause, sudden or 
gradual, or 

(i) on the ground that there has been a fall, not due to a 
temporary cause, in the average local prices of staple 
food-crops during 4;he currency of tile present rent. 

38 (2). In any suit instituted under this section, the Court 
may direct -such reduction of the i;pnt as it thinks fair and 
equitable. 

The raiyat cannot contract himself out of the provisions of this sectionsec 
S. 178 (3) (/). 

The corresponding section of the old Act was thus worded : “ Every raiyat 
having a right of occupancy shall be entitled to claim an 
TheoldAot. abatement of the rent previously paid by him, if the area 

of the land has been diminished by diluvion or otherwise, or if the value of the 
produce or the productive powers of the land have been decreased by any cause 
beyond the power of the raiyat, or if the quantity of land held by the raiyat has 
been proved by measurement to bo loss than the quantity for which rent has been, 
previously paid by him.”—Section 19 of Act Vlll of 1899 (B. 0.) The grounds 
of abatement recognized by that section were : 

Ist.—Diminution of area by diluvion or otherwise. 

—A decrease in the value of the produce of the productive powers of 
the land arising from causes beyond tho raiyat’s control. 

3rd.—When tho quantity of land held by the raiyat has been ascertained to 
be leas than the quantity for which rent has been previously paid. 

Tho present section takes only tho second of these grounds, and puts back 
the other grounds in section 52. 

An occupancy raiyat holding at a money rent.— A suit for abatement 
will not lie unless the plaintiff admits that the relation of 
abKmelat of rSfmust ^“'‘^dlord and tenant exists between him and the person 
beavaiiVAtimdarairat from whom the abatement is sought as to the lands in 
Smor!'’ ***** respect of which it is sought—(Abhoy Gobinda e. Kenny, 

8W. E., §18). A raiyat who has hold his land for a few 
mojotbs and has paid no rent at all, cannot sue for an abatement of rent-—(Binjar 
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nath V, Unantram, 17. W. R., 448). A raiyaii not having a right of occupancy is 
not entitled to claim an al)atement of rent under this section—(Lalla Sheeb o. 
Nubadeep Clmndra, 2 Hay, 430; Sheik Mohim v. Sheik Baheemotnlla, 2 Hay, 
433), Although this section is coniinod to occupancy raiyats it cannot be sup- 

poBC|d that. Act X of 1859 was intended ^ko away the 
But under the general right of abatement which had been enjoyed by all tenants 
olaiin abatement." before the passing of that Act; and it is a rule founded 

on the principles of natural justice and equity that if a 
landlord lots his land at^a certain rent to bo paid during the period of occupa¬ 
tion, and the land is, by an act of God put in such a state that the tenant cannot 
<?njoy, the tenant is cntitled’to an abitoinont. Therefore every tenant, whether 
with or without a right of occupancy, is entitled to abatement of rent for land 
washed kway, unless pi-ecluded by the tei-nis of his kabuliyat from claiming that 
abatement,—(Sheik Enj-etulla r. Sheik Klahce, Sp. W. R,, Act X, 42). A pitf- 
ni(iar or any otlier leaseholder can claim abatement of rout untlor Act X of 1859 
—(Hnix) Krishna v. Joikishou, 1 W. R., 299, F. 11.; Pi*OHonomoyi v. Soondar- 
knmari, 2 W. R. Act X, 30). This section applies only to ocnupaucy raiyats, but 
all raiyats and under-tenants, whether they have a right of occupancy or not, can 
claim an abatement ef rent, if tln'y can show that th(‘y aro (mtilled to it on prin- 
oiph's of natural justice and ecpiity. Section 23, Act X of 1859, clause 3, confer¬ 
red upon Collectors power to take cognizance of “ all claims to abatement,’' 
whetlrah* preferred by o(*onpancy raiJills, farmei-s or under-tenants, and a Full 
Bench of the High Court has held that a suil for remission of rent, brought by 
a putnidar on the ground that certain |^ortions^»t land included in liis had 

been resumed as chakran by Govoiainicnt, would lie against the zemindar under 
Act X of 1859. “ It is cl(*ar,” observ’cd IIh‘ Court, “ that a putnidar can be sued 
the zemindar for rent under the fourth clause* of section 23, and it would be 
most inconvenient and unreasoiialih' and indeed would be at variance with the 
ijUain meaning of the words ‘ all claims to abatement of rent ’ in the third clause, 
to hold that he is compelled to go to another Court to claim an abatorauut of his 
rent—(Hurro Kisben v. rJoykishon, I W, R., 299, F. B.) A howladar or inoku- 
raridar can sue for abatement of rent under the Rent Law—(Mohesh Chundor v, 
Qungamoney, 2 Hay, 495 ; Kamalakauta c. Pogosc, W, R., Act X, 65). So also 
a talukdur is entitled to abatement, although not under the provisions of this 
section, which a])plieB only to occupancy miyafs—Afsuroodecn v. Musst. Shuroshi 
Bala, 2 Hay, 664. But it is <loubiful wliethor a tiilukdar, whoso tenure existed 
from before tho Pcrmanoiit Settlement, can claim abatement on the ground of 
diluvion—(Ram Chundev o. Lucas, 16 W. R.. 279). 

It is perhaps almusl needless to obHorv(>, that zemindars aro not entitled to 
claim an abatement of rent from Govf'mmont on aiC<?ount 
Sea^duB cannot sue of diluvion or any other oauso, as the power of altering 
ment. the public assscssmeut is not nested by the Regulations m 

the Civil Coui'ts of Judicature, but is reserved exclusively 
to the Executive Government—(Bhowanec Persad o. Musst. Karooua Moyi, 2 8el, 
Bop., 242, and S. T). R., l«52, p. 1094). 

Fraud on the part of a lessor docs not oonstituto* a vested ground for aliato- 
ment. Thus, w'hcre a zemindar gave out on estate ill 
*'’f*’*^ pntni, but concealed the existence of on intermediato 


* ClttUflO 4, Bastion 88, Act X of 18B!) was aa followa i “ All anita for arroarB of rent duo 
on Rowmiil of land, whothor kJuirujeo or laklu'raj, oi an account of any rights ffif paaturage, 
furost righla, fiBherioa, or tho lUto.” Thia Bootioii was omiHod from Act VtJl of 1809 I 
but niuli'i section 88, all auit# which were cogni^nlilc bj a (Jellucter uudor Act X, were 0<sg- 
nlzoMo by tho Civil Court ondor Act ViU of 1809 B.V, 
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nndoivtenflre, the Court held that the puinular Vf-as not entitled to an abatement 
of rent. In other words, that though the plaintifF might sue to be relieved of 
his contract, lie could not sue for abatement under this section—(Shookur Ali v. 
Umola Ahaly, 8 W. B., 504.) In 1859, G entered into nogociations with respect 
to the purchase of a cerfain taluk at a 23r6raium (jf Rs. 42,411, and an annual 
rent of Bs. 48,070. and in January I860 he signed a sale bond wliich obtained an 
enumeration of the mouscahs purchased, the actual sale, being completed on the 
2nd Juue following. Until his death in December 1861, ho paid the stipulated 
rent according to the terras of the deed. Subsequently his widow brought a 
suit for abatement of the ront on the ground that her iiushand bad been misled 
as to the amount of j'ciit payable by the under-tenants. Held (affirming the 
decision of the High Court) that under the lurcumstauces the suit could not be 
maintained—(5 C. L. 11., 465 P. C.) 

May iastitUtG a suit. —The old section was differently worded. Under 

that section the raiyat might either sue uiuler this section 
Can the raiyat claim n-baternent of ront, or lie may, when sueil by his land- 
the benefit of this section lord for ai’rears of rent, claim an abatement by way of set 
itord.*^ land' ^£[- account of remission of rent to which ho is entitled 

—(Mohes Chnndcr v. Ounga Mani, 2 Hay ; Afsuruddin 
c. Musst. Shurosbi Bala, Jd., 664 ; Dindoyal v. Thelcroo Koouwar, 6 W. B., Act 
X, 24; Gour Kisliore v. Bonomali, 22 W. E., 117). The pro.sont sectionpeoras, 
however, to give only a right of suit, but as this is a suBstautivo provision, I 
think the raiyat has a right wliicla he can as well assort In a suit by his landlord. 
The raiyat may also sue for abatement and refund of excess rents jiaid ou account 
of diluviated lands—(Bai*ry v. Moulavi Abdool Ali, Sji. W, B., Act X, 64). 

On the following grounds and except,* &c., not otherwise.—Groundai;:' 

of abatement are rcstricj.ed to this section. The only ' 
odf" to %he^^o^d8^^*pf exception allowed is on account of diminution of arei^ , 
abatement mentioned in which is provided by section 52. Hence reduction could 
thia section? claimed on the ground that the prevailing rate is 

lower—(Babun Mundle t’. Sheo Kunwari, 21 W. tl. 401). “ Sections 18 and 19 

of the old Act,” however, it has been held, “ were pa.ssed for the benefit of the 
raiyat and not for the protection of the zemindar. Section 18 says that no raiyat 
having a right of occupancy shall bo liable to an euliancomont of rent, except 
upon somtt one of the gi’ounds therein sjiecilied, but section 19 is differently 
wordei . It enacts that any raiyat having a right of occupancy shall be entitled 
to okim an abatement of rent in any of the three cases mentioned therein, but it 
does not say that ho shall not be entitled to an abatement upon any other 
grounds. Section 18 was to pi-otect him from enhancement, aud section 19 was 
latended to give him a right to abatement in certain cases, but not to protect 
the zemindar from liability to make abatement in any other case.” Thus, where 
the jumma of a resumed lakheraj estate had Jieon reduced by Government on the 
condition that the rents of the raiyats should be reduced in the same proportion, 
it was hold that the raiyats were entitled to the benefit of the stipulation made 
by ' Government on their behalf at the time when the jumma was reduced. It 
w?is, however, added that the right of abatement in this case only applied to the 
case of rents of which the amounts had been fixed before the jumma was reduced ’ 
by Government, and not to rents fixed by pottahs or kabuliyats subsequently 
entered into—(Sukhawatoollah e. Puthoo Goldar, 1 Ind. Jur., 0. S., 7; 0oluk 
Chttudrae. Parvati Chnrun, 15 W. B., 168); sucb remission may be claimed 
in defence in a suit for arrears of yent—(Baikunta v. Surendranath, 1 W. B. 84). 
For further comment see notes under sub-clause (5) of (1) section 52 of the 
Act. 

U ' 
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Penoanently deteriorated by a deposit of sand, We think," 
observed the" Chief Justice in Sheik Enyetullah v. Sheik Elahi Bukeb, (Sp. 
W. R., (Act X), 42) ; 2 Board’s Rep., 62), " upon principles of natural justice 
and equity, that, if a landlord lots his land at a certain rent, to be paid during 
the period of occupation, ^nd the land is, by the act of God*, put in such a state 
that the tenant cannot enjoy, the tenant is entitled to an abatement. • * * • 
With regard to tho lanij alleged to have been covered with sand, the Judge of 
the first Court will have to enquire if that portion was covered with sand, and 
thereby deteriorated or i^endered wholly useless, by the act of GU)d, tho tenant will 
bo entitled to an abatementj provided there was no stipulation to the contrary in 
the kabuliyat," 

Without fault of the raiyat. —At the same time no raiyat can claim 
abatement unless the depreciation in tho value of the land has resulted from 
causes beyond his control—(Munsoorali v. Harvey, 11 W. R,, 291). For further 
discussion on this subject, the reader is referred to notes under clause (b) of 
section 52 of the Act. 

JPrice-Usta. 

39. (1) The Collector of every district shall prepare, 
of atftoia monthly or at shorter intervals, periodical lists 
,<SaSr of the market-prices, of staple food-crops 

grown in such local areas as ^ the Ilbcal Government may from 
time to time direct, and shall submit them to the Board of 
, iBevenue for approval or revision. 

(For local areas and staple'crops. See notes to subsection 7 of this section,) 

39. (2) The Collector may, if so directed hy tho Local 
Government, prepare for any local area like price-lists relating 
to such past times as the Local Government thinks fit, and shall 
submit the lists so prepared to the Board of Bevenue for approval 
or revision. 

39. (3) The Collector shall, one month before submitting 
a price-list to the Board of Revenue under this section, publish it 
in the prescribed manner within the local area to which it re¬ 
lates, and if any landlord or tenant of land within the local area, 
within the said period of one month, presents to him in writing 
any objection to the list, ho shall submit the same to tho Boara 
of Bevenue with the list. 

30. (4) The price-lists shall, when approved or revised by 
^he Board of Bevenue, be published in the Ofiicial Gazette, and 
aaiy manifest error in any such list discovered after its putooa- 
tioh may be corrected by the Collector with the sanction of the 
]^rd of Bevenue. 

"" Local Government shall cause to be conmiled 
lis^ prepared und^ this section lists of the 
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ayerage prices prevailing throughout “each yeaa*, and shall cause 
them to be published annually in the official Gazette. 

39. (6) In any proceedings under this chapter for an 
enhancement or reduction of rent on the ground of a rise or fall 
in prices, the Court shall refer to the lists published under this 
section, and shall presume that the prices shown in the lists 
prepared for any year subsequent to the passing of this Act are 
correct, unless and until it is proved that they arc incorrect. 

Tke words “ shown in the lists prepared for any year snhsoquent to the pass¬ 
ing of the Act,” in sub-section (6) have been substituted for “ prices shewn 
thereby ” originally proposed, at the instance of the Hon’ble Dr. Hunter. Tho 
following extract from his speech will elucidate the text: 

“ The present Bill substitutes a new and sharj) procedure for enhancement 
and reduction of rents in place of an old and complicated one. Under tho ex¬ 
isting law such enhancements and reductions of rent are granted on tho ground, 
among others, of increase or decrease in the value of produce. In order to obtain 
an enhancement on this ground, the landlord had, to prove an increase in 
piiccs of the actual crops taken off tho land ; second, to show tho quantity and 
quality of those crops; third, to establish the arithmetical relation of tho 
prices to the produce, after making allowances for many, incidental considerations 
and drawbacks. Finally, he had to work out a proportion statement between 
these complicated factors at present and in time past. The present Bill substi¬ 
tutes for this difficult and complicated process, ^tho simple question of a rise or 
fall in prices of staple food-crops. That is to say, the single fact of a rise or fall 
in prices, which was merely the initial fact to ba ascertained under the old law, 
now becomes the only fact to be established. The result is, that enhancements 
which wore not practicable on this ground will now become practicable. The 
Bill further simplifies the burden of proof, in the first place, by confining the 
question to the prices, not of the actual produce of the lai>cl, but of certain staple 
food-crops; in the second place, by publishing price-lists in tho official Gazette, 
which are to be accepted by the Courts as presumptive evidence. In this way 
the Bill narrows the evidence to'a single point, and it then provides that 
Government shall supply evidence on ti^t point. The Bill originally proposed 
that these lists should he taken as conclusive evidence; it appeared to the 
Select Committee, however, that it would bo unsafe to assign so high a value to 
these lists, and the Bill, as now revised, accords only the value of presumptive 
e’l^dence to those lists. In doing so, however, I venture to urge that #e have 
given tho same legal value to two classes of evidence of which the real value is 
essentially different. For tho lists to bo published in the official Gazette are of 
two distinct classes; old lists of prices collected under no adequate safe-guards 
of their accuracy; and now lists of prices, to bo collected under the very efficient 
safe-guards provided by this Bill. I believe that the futtpi'e lists to be compiled 
under those safe-guards will be worthy of being accepted as presumptive 
evidence. But I think there is evidence to show that the old lists collected 
without any of those safe-guards cannot safely he accepted as presumptive 
evidence. At a late stage in the Bill, a decennial pexnod was substituted for 
prices in place of a quinquennial period: so that the figures submitted to the 
only enable me to show what the results would bo by accepting thdse 
listo for the quinquennial periods originally contemplated. But if we ts^o the 
price luts saSmittdd to tho Committ^ for quinquennial periods, they would give 
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very different results in adjoiifing districts—districts in which such differences 
are not justified by the actual ’facts. Wo must remember that those lists are 
intended only to show the rise or fall in the purchasing value of the silver; and 
wo know that the rise or fall in that value has not differed very greatly in 
adjoining districts. But tjio lists, on one side of the Hughli river would give an 
enhancement of 12 per cent, iu Bnrdwan district, and one of 28 per cent, in 
Nadiya district on the oilier side. Further up the Ganges, the enhancement 
would be 10 per cent, in Patna district on the southern bank, and close on 20 
per cent, in the Mnzafarpui’ district on the northern bank. Proceeding east¬ 
wards the variations w(mld be from 0 per cent, to 25 per cent, in districts within 
a given radius of Calcntfa. These widely dissimilar results are am’ved at by 
calculating on the price-list of rico alone. If wn endeavoured to correct those 
discrepancies by adding a second crop to the calculation, say maize, as tho 
Government would do, we get still more a.stonishing results. In the Bhagnlpur 
district, rents would be enhanced 25 per cent, if calculated in the average prices 
of rico submitted to the Committee, but they would be reduced 46 per cent, if 
calculated in maize. Iu thet ne-vt district but one to the west, Muzafarpnr rents 
W'onld on the same basis of cjilculatiou, be cnban«!ed 20 per cent, if estimated in 
rice rates, but they would be reduced about 25 per cent, if estimated in maize 
rates. In Patna district which is at places conterminous with those two dis¬ 
tricts, the reduction of rents, if e.sliniato(l in maize, would not bo 46 per cent, 
as in Bhagnlpur, nor 22 per cent, as iu Muzafarpnr, but only 2 per cent. These 
results are worked out from the fignros submitfed to the Select Committee. I 
am aware that they would be i-cviscd before they wore published in the Gazette, 
but after careful enquiry, 1 do not find that data now exist for correcting those 
old lists witli a degree of certainty which ought to give to the results tho value 
of presumptive evidence. I W'ould ask the Council, therefore, while allowing 
the value of presumptive evidenpo to the new^ lists, to give tho old lists neither 
more nor less value than they had under tlic Evidence Act at the time when they 
were collected, that is they shall bo relevant evidence, but not presumptive. I 
BUbmifc this amendment not as an arnendmenf on behalf of the zemindars, nor on 
behalf of the raiyat, but on tho ground that it is just and fair to both. Wo aro 
putting a shaiqi weapon in the hands of both landlords and tenants, a donble- 
W'edged wcaj)on which raa/ produce startling results both in tho enhancement 
and in the reduction of rents.” 

These provisions have been framed upon tho principle of the Tithe Com- 
mutation Acts —See 6 and 7 W^ill. IV, Caj). 71; 7 Will. IV and 1 Viet. Cap. 69; 
2 and 3 Viet. Cap. 15; 5 and 6 Viet. Cap. 54; 9 and 10 Viet. Cap. 75 ; 10 and 
11 Viet. Cap, 164; 23 and 24 Viet. Cap. 93; see notes under section 32, pp. 
17 and^7 section 30, ground (h), i)]).167—175. For list prescribed, see tho notes 
to subsection 7 of this secition, pp. 189—192. 

39. (7) The LocalGovernment, subject to the control of the, 
GoTempr-Oeneral in Council, shall make rules for determining 
what are to he deemed staple food-crops in any local area and for 
the guidance of officers preparing price-lists under this section. 

The following rtiles have been prepared by the Local Government nnder 
this section (Chapter 11) ; 

* 1 . Section 39 ( 6 ). —The local areas under this section shall be those 
^tojned in Schedule II annexed to these rules, arv3 the mart specified in the sanne 
,{Behedulc fgr each local ar^ shall be that at f^hich prices shall be rt^jorded. 
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SOHEDULE-II. 

(Ihfcrred to in Chapter IT, Huh L) 
PATNA DIVISION. , 


District. 

, 

Local area. 

1 

•Staple ft)od-crops 
proposed by the Coir. 

Marts at which priooa 
to be taken. 

1 

2 

1 

•3 

4 


Patna 




Gta 


Shahabad 


... 'i 


Sadder 

Barli 

Beliar 


gab-divisiun 

diLto 

ditto 


MOZnFFEBFOBK- 


•Dobbhbnga 


Diuiipuro ditto 

Suddor 8nb-diTi8ion 
Nowada ditto 

• 

Johanab.od ditto 
Aarnngabad ditto 

Sadder eub-division 
Baxar ditto 
Saggcram ditto 
Bhabooah ditto 

• 

Sadder sab-divieion 
Soetamarboe ditto 
Hajeopore ditto 

Sadder sab'division 
Madhubani ditto 
Tajporo ditto 


Malcai ap-land ... 
Riec low-baad ... 
Makai ap-land . 
Itic<3 low-laud ... 
Wheat ap-land ... 
llice low-land ... 
Barley aj)-land ... 
Bice low-laud ... 

Wheat up-land ... 
Rice low-land .. 
Wheat up-land ... 
Rico low-land ... 
Wheat np-land ... 
Rico low-land ,.. 


( 

1 , 

{ , Wheat up-laud 
ftico low-land 


V 

•{ 


Wheat up-land ... 
Rice low-laud ... 
Wheat uj)-land ... 
Rico low-land ... 
Wheat u])-]a'id ... 
Rico low-land ... 
Wheat up-land .. 
Rico low-land ... 

Makai up-land ... 
Rice low-land ... 
Makai np-land ... 
Rice low-land ... 
IfaAiai up-land ... 
Rico low-land ... 

Murwa up-land... 
Rice low-land ... 
M'lmoa ap-land... 
Rico low-land ... 
Makai np-land ... 
Rico low-land ... 


I Patna. 

I Barh, 
j Behar. 

I Binuporo. 

joya. 

I Nowada. 

I Jahanabod. 

I Aurangabad. 

Arrah. 

Buxar. 

I Sasseram. 
j Bhabooah. 

J Mosrafforpore, 
I Seetamarhoo. 
I Hajeepoi% 

I Dorbhnnga. 

I Madhubani. 
I Tajpore. 


• Col. 8 hag been added under the following Notifloatiou of the 8th April 1886 
“ Having considered the reports submitted on the subject by the Board of ReveBue and 
District Oollectors, the Lieutenant-Governor is pleased to determine and notify, under para¬ 
graph 2, Chapter 11 of the Rales under the Bengal Tenancy Act, that the loc^ areas and 
staple food-crops under section 89•of the Act shall be those entered in the foRowing 
soh^ulo;P. Nolan, Offg. Secretary to the Ctovomment of Bengal. 
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Biststct. 

-. ... 

Looal aroas. 

Staple food-crops 
proposed bytbeColr. 

Marts at which prices 
to be taken. 

1 

2 

» 

3 

A * 

^ 4 

Chuvpabun 

-1 

Sadder snb-diTiBion 

Bettiab * ditto 

...{ 

1 

MaJtni np-land ... 
Rice low-land ... 
Mdkai ap-land ... 
Rice low-land ... 

1 Motibari. 

J Bottiah, 



Sadder sub-division 

...j 

MaJeai ap-lond ... 
Rico low-land ... 

1 Chnpra. . 

Sabdn 

... ■ 

Gopalgnngo ditto 

• { 

Mkkai ap-land .. 
Rice low-land ... 

■ Meorgango. 


w 

Sewan ditto 

...{ 

ifafeai ap-land ... 
Rice low-laud ... 

Sowan. 



BHAGULPORE 

DIVISION. 



f 

1 

Sadder sab-divisioa 

...{ 

Wheat ap-land ... 
Rice low-land ... 

1 Monghyr. 

SfOBOBYB 

1 

Begoserai ditto 

-I 

Wheat up-land ... 
Rico low-land ... 

1 Bcguserai. 


k 

• 

Jamui ditto , 


Wheat up-l.md ... 
Rice low-land ... 

1 Jamui. 



Sadder sub-dividlon 


Makai ap-land ... 
Rice low-land ... 

1 Bhagalporo. 

BSTAeULPOBB 

•••■ 

Banka dittd 

Maddehpara ditto 


MaJcai np-land ... 
Rice low-land ... 
Munm up-land... 
Rico low-land .. 

1 Banka, 
j Maddehpura. 



Soopole ditto 


Muma ap-land ... 
Rico low-land ... 

j Soopolo. 



Sadder sab-division 

...{ 

Wheat np-land ... 
Rice low-land 

1 Easba. < 

PUBNKAH 

• •• ^ 

Arrareah ditto 

-1 

Wheat np-land ... 
Rico low-land ... 

1 Arrareah. 



Kishcngange ditto 

...{ 

Wheat np-land 

Rico low-land ... 

1 Kishengunge. 

HaIiDAH 


District of Maldah 

...( 

Wheat ap-la,nd ... 
Rico low-laud ... 

1 English Bazar. 


CHITTAGONG DIVISION. 


CRimooKB ... 1 

Sadder snb-divisicn 
Cox’s Bazar ditto 

te* 

Rice 

Do. 


1 Chittagong, 
i Cox’s Bazar. 

ISomuAxiit ... 1 

Sadder sab-division 

lit 1 

Rice 

••> 

) Eolitollah Hat. 

Penny ditto 

• as 

Do. 

sat 

J I^ohgaohia Hdt. 

'' C 

Sadder sab-division 

... 

Rice 


^ Oommillah. 

TtFPK8AH ... < 

Bn^monberiab ditto 


Do. 

• St 

> Brahmnaberiah. 

i 

Chiu^pore 'ditto 


D«v 

i 

t f 1 

) Ghandpore. 

1 
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BUEDWAN DIVISION. 


Local areas. 


Staple food-crops Marts at which prices 
proposed by thoOolr. to bo taken. 



2 

*3 

4 

f Sadder sub-division 

• 

Rice 


Burdwun. 

\ BanoeKUDKe 

ditto 

Do. 

a»« 

Raueogunge. 

1 Catwa 

ditto 

Do. 

«• I 

Cntwa. 

(. Culna 

ditto 

Do. • 

• •1 

Culna. 

1 

(1 Sndder sab-division 

Rice 

• t ■ 

Midnapore. 

5 Ghattal 

ditto 

Do. 

••• 

Ghattal. 

j Tnmloofc 

ditto 

Do. 


Tumlook. 

^ Gontai 

ditto 

Do. 

*•1 

Gontai. 

f Snddor sub-division 

Rico 

• •• 

Soory. 

[ Bampure Hat ditto 

Do. 

«*« 

Bampore Hat. 

r Sadder sub-division 

Rice 

• •t 

Hooghly. 

Serampore 

ditto 

Do. 

• •• 

Bhuddersnr. 

Jehanabad 

ditto 

Do. 

• as 

Jehanabad. 

Howrah 

ditto ... 

Do. 

• at 

Mariju. 

^ Dluberiah 


Do. • 

as s 

Uluberiah, 

f Sadder sub-division 

Rico 

... 

Bankoora. 

[ Bisheiiporo 

ditto, 

Do. 

f 

SIS 

Bishonpore. 


EAJSHAHYE DIVISION. 



Sndder sub-division 


Rico 

• s. 

Beaulcafa. 

RAJ81Ii.HYE ...< 

Nowgong ditto 

SIS 

Do. 

aas 

Nowgong. 

1 

Nattore ditto 

• as 

Do, 

aas 

Nattore« 

PtJbna ... 1 

Sadder sub-division 

Serajgungo ditto * 

i«l 

St I 

Aus np-Iand 
Ainuv low-land 
Ditto 

} 

aas 

Pnbna. 

Serajgnnge. 


Suddor snb-division 

• 1 • 

Rico 

SIS 

Bungpore. 

Bcncfobe . • < 

Nolphamari ditto 

SS i 

Do. 

•as 

Nelphamaii. 

Kurigaon ditto 

as • 

Do. 

SS 

Kurigaon. 

V 

Gyabanda ditto 

•a* 

Do, 

ass 

Gyabanda^ 


Dinagepore Munsiffi 

ass 

Rico 

SIS 

Railway Bazar H&t. 

Dinaoepobb ...-< 

Tbakoorgaon ditto 

ass 

Do. 

IIS 

Lahity H&t. 

Raigungo ditto 

aas 

Do. 

• SS 

; Baigunge Hit. 


Phulbaria ditto 

•as 

Do. 

ass 

Berhampore Hit, 

Booba 

District of Bogra 

•as 

Rico 

• SS 

Bogra. 


DACCA DIVISION. 



Sadder snb-divisioii 
Naraingonge ditto 
Manickgunge ditto 
Mnnshigange ditto 



Dacca. 


lioericadim Hee> 
lishir HaA. 
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. DAOOA-DIVISION. 

— Goitcluded. 


DimicT. 

Local areas. 

Staple food-crops 
proposed by tlioColr. 

Marts afc wHicb prices, 
to be taken. 

1 

• 

2 

3 

C 

4 

FimsBunpoRE . | 

Sadder sab-division 

Goiilundb ditto 

Madariporc. ditto 

Rice 

Do. ... 

Do. 

Fnrroedporo. 

Goalniido. 

Madariporo. 

r 

HyMENSINCH .. 

Sadder sab-division 

Tangail ditto 

Jamnlporo ditto 

Kishorugnngo ditto 

Netrokoua ditto 

Rice 

Du. 

Do. 

Do. 

Do. 

Nasirabad. 

Kflginari. 

Janialporc. 

Kishoregiinge. 

Netrokoua. 

Backergcnoe . ^ 

Snddor sab-division 
Painnkhiillj- ditto 
. Perozeporo ditto 

Dukbio Shabazporo ditto 

Rico 

Do. 

Do. 

Do. 

Burrisal. 

ratunkbally. 

PcrozcjKjro. 

Rhola. 

. 


PllWSIDENCY DIVISION. 



■! Sadder 

sub-division 


Sdeo 


Borliampore. 

Hoorsbedabau < 

: Lalbagh 

1 Kandi 

ditto 

ditto 

t 

Do. 

Do. 

• at 

• M 

Lalbagh. 

Kandi. 

V 

, i Jungyporo ditta 

• •t 

Do. 

... 

Jangyiwre- 


■j Saddor 

sab-divjsion 

« * 4 

Rico 

• •• 

Qoarce. 


Rail!! ghat 

ditto 

• • • 

Do. 

4*4 

Ranaghat. 

Nvddba .. 

Moherpore ditto 

4 • * 

; Do. 

4.4 

Kalitabazar. 


Ohuadanga ditto 

• •• 

Do. 

»aa 

Chuadanga. 


Kooshloa 

ditto 

... 

1 Do. 

— 

BaUadurkhali. 

r 

Sadder 

snb-division 

441 

^ Rico 

• a* 

Jossoro. 

Narail 

ditto 

• •• 1 

: Do. 

1 

Narail. 

Jbssorb 

Mugoorali 

ditto 

« >4 

, Do. 

... i 

Mfigoorah. 

1 

Jhenidah 

ditto 


Do. 

1 

t »• j 

Sulkupah. 


Bongong 

ditto 

■t4 

Do. 

... 

Bongong. 

r 

1 

Saddor 

sub-division 


Rico 

■ * * 

Chctla Hat. 

Baraset, 

Dam-Dam and 

Bar- 

Do. 

«4« 

Baraset. 

24-P*RGtJNNAU8 "I 

rockpore sub-divisions. I 

Diamond Harbour sub-divi- { 

Do. 

«ta 

Mugra Hat. 


eioii. 






1 

Bassirhat sub-division 

■ «4 

Do. 

4 4 * 

Baduria Baraon. 

( 

Sadder 

sub-division 

• •• 

Rice 

4 » 4 

Ehoolua. 

EHQOtXA ... ^ 

Satkbira 

ditto 


Do. 

• 44 

Satkhira. 

( 

Bagirbat 

ditto 

4 4 1 

Do. 

• •• 

Bagirbat. 


, %. BsfMmZdCO —The Collector after such enquiry into the relai^ivo 

extent to which particular food-crops arc in his district, as he may think neces¬ 
sary, shall cause a notice to be affixed in his office and in the sub-divisional office 
spemfying the food-crop or food-crops which in his opinion is or are most ex¬ 
tensively grown in each local areja. The notice shall distinguish, as far as may 
he practeble, between crops grown on high lands and crops grown on low 
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lands; and shall fix a day, not being later than 1i5 days after the publication of 
such notice on which objections will bo taken into consideration. On the day 
80 fixed the Collector shall take into his consideration the objections, if any, to 
the enumeration of staple food-crops proposed in the notice; and shall report his 
opinion theropn to the Board of Revenue. The Board of Revenue shall submit 
the Collector’s opinion to the Local Government, witH such remarks as may seem’ 
to them necessary. The Local Government, after considering the reports of the 
Collector and the Board of Revenue, shall determine’and notify in the Calcutta 
Gazette what shall be deemed staple food-crops in each local area. 

3. Section 39 (7) :—Price-lists of staple foo4-orop3 shall be prepared on 
two market days in the month at intervals of not less than ten days. Such market 
days shall be selected by the Collector, subject to the control of the Board of 
Revenue. 

4. Section 39 (7):—^The price recorded for each staple food-crop shall 
be the prevailing retail price at which that crop was actually sold in the mart to 
which the price-list refers on the days prescribed in the last preceding rule. 

6. Section 39 (7):—Price-lists shall ordinarily be prepared by a gazetted 
officer not below the rank of a Sub-Deputy Collector. But in s]iecial cases where 
a Sub-Deputy Collector is not available, the Collector, with the sanction of the 
Co mmi ss io ner, may authorize a canoougoe to prepare the list. 

6. Section 39 (7):—6. Every officer charged with the preporsd^iou of 
-price-lists shall keep a record shofring as far as pmcticaLle— 

(a) The date of his visit to* tho mart, at which prices are to be 
. recorded. ^ 

(i) The names of vendors and purchasers, the quantities sold, and the 
price thereof, for any sales effected in his presence. 

’ 7 . Section 39 (7):—^Wlien price-lists are prepared at the sadder sub¬ 

division by any officer other than a Covenanted Deputy Collector, or at other sub¬ 
divisions by an officer subordinate to the Sub-Divisional Officer, they shall be ' 
submitted to the Covenanted Deputy Collector, or a Deputy Collector, specially 
nomiriated by the Collector for tho purpo.se, or Sub-Divisional Officer as the case 
ma^ be. Such officer shall scrutinize tho lists; he may call for explanations an^ 
cause manifest errors to be corrected; and, having satisfied himself of the accuracy 
of the lists, he shall countersign them. 

8. Section 39 (7) Tho price-lists shall be published for not less than 
one week at the marts to which they respectively refer, at tho Collector’s or sub- 
divisional office, and at every police station and mnnsifi in the local area. 

9. After the expiry of the term of publication of the price-lists in, the mart 
to which they refer, as mentioned in the last preceding rule, the lists shall W 
submitted to tho Board with any objections made to them, and with the opinions 
of the officers who prepared and countersigned them, and of the CoUector on 
such objections. 

Conmutation, 

40. (1) Where an occupauoy-raiyat pays for a holding reni 
Oommatationofnmt kind, or on the estimated Value of a ppfr 
payable in land. tion of the ctop, or at rates varying -with 

the crop, or partly in one of those ways and partly in anothi^, 
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neither tbe raiyat or liis landlord may apply to have the rent com¬ 
muted to a money-rent. , 

(2) The application may be made to the Collector or Sub- 
divisional Officer, or^ to an officer making a settlemont of rents 
under Chapter X, or to any other officer especially authorized in 
in this behalf by the Local,Covernment. 

(3) On the receipt of the application the officer may deter¬ 
mine the sum to be paid as money-rent, and may order that the 
raiyat shall, in lieu of paying his rent in kind, or otherwise as 
aforesaid, pay the sum so determined. 

(4) In making the determination the officer shall have re¬ 
gard to— 

{a) the average moneyrrent payable by occupancy-raiyats 
for land of a similar description and with similar ad¬ 
vantages in the vicinity; 

(4) the average value of the rent actually received by the. 

landlord during the preceding ten years or during any 
shorter period for which evidence may bo available; and 

(c) the charges incurred by the landlord in respect of irri¬ 
gation under the system of rent in kind, and the 
arrangements njade on commutation for continuing 
those charges. 

(5) The order shall be in writing, shall state the grounds on 
which it is made, and the time from which it is to take effect; 
and shall be subject to appeal in like manner as if it were an 
order made in an ordinary revenue proceeding. 

(6) If the application is opposed, the officer shall consider 
whether under all the circumstances of the case it is reasonable 
to grant it, and shall grant or refuse it accordingly. If he 
refuses it, he shall record in writing the reasons for the refusal. 

We have in section 40 included among the matters to be taken into consideir- 
ation by an officer commuting rent the charges incurred by the landlord in 
respect of irrigation under the system of rent in kind and the arrangements made 
COi commutation for continuing those charges.” (S, C. B. III.) 

Tithes were formerly paid in kind, i. e., the person entitled to the tithe re* 
ceived a tenth of the crop. This system was found to be vexatious in the extreme, 
and productive of disputes and litigation, just as the system now in force in 
parts of Behar produces constant irritation and oppression. It was finally decided 
to be a source of so much bitterness and want of charity, that the following 
imles wei» laid down for the conversion of ^ithes into a money payment; (1) 
ifcid, the poss average money value of the tithe of a parish or district for seven 
years ending on Ohristmas-day of 1836; (2) apportion the amount of that value 
;Dpon the lands of the several tithe-payers; (3) ascertain how much corn could 
^ purehseed with suph amount, one-thurd of it to be laid out in wheat, one-third 
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in barley, one-third in oats, at the average price of corn rfor the seven years 
preceding 1835; (4) in every fntnrc year make, payable the price of the same 
quantity of wheat, barley aniJ oats at their average prices founded on a like cal¬ 
culation of the ofiicial returns for the seven years ending at each preceding 
Ohi’istmas.”-*-Field’s Digest. The full extract quoted under grounds (b) and 
(c) of section 30, pp. 170-178. 

In a set of unre^orted cases (Musst. Fasihun v. Dursan Sing) of Patna 
which were analogous, the High Court has held tliat where the rent in kind was 
changed into a money rent and the occupancy-raiyats paid that money-rent for 
some years, but it did not transpire that the landlords abandoned their rent in 
kind altogether, they may sue again to revert to the old bhaoU rent. As we have 
observed under section 30, this principle, which even is a very questionable one, 
will not hold good under the present law—(See Yakoob Hossein v. Shaik 
Chowdry Wahid Ali, 4 W. R. Act X, 2.‘i, per Trevor, J.; and also Thakoor 
Persad v. Nawab Syad, 8 W. R., 170), in these cases it has been held that a 
conversion of rent in kind into money rent was feasible under section 18 of Act 
VIII of 1869 (B.C.), and that the bliaoli mode of payment was a retrogade 
system. 


CHAPTER VI. 


• Non-OCCUPANCY-R^I FATS. 

This chapter does not apply to the proprietpr’s private land (section 116) 
Or to uthundi lauds (section 180). 

41 . This chapter shall apply to raiyats not having a right 

of occupancy, who are in this Act referred 

Applioation of chapter. . i. a „ 

to as non-occupancy-raiyats. 

* See section 4 and notes, 

42 . When a non-occupancy-raiyat is admitted to the occu- 
aitM rent of .on- pation of land, ho shall become liable to pay 

oocupanoy-raiyat. as may 1)0 agreed on between 

himself and his landlord at the time of his admission* 

This section should bo read with section 47. 

Section 8 of Act VIII of 1869 (B.C.), and Act X of 1859, ran as follows: 

“ Raiyats not having rights of occupancy are entitled 
Old A.ot. pottahs only at such rates as may be agreed upon 

between them and the persons to whom the rent is payable.” 

** The meanit^ of this section,” observed Peacock, 0. J., in the case of 
Sheik Moheem v. "^heemoollah, (Marsh., 341, 2 Hay’s Rep., 433) “ is that if a 
party wants a pottah and has no right of occupancy, he must conxo to some 
agreement with his landlord as to the amount of rent. In this case the raiyal^ 
1|M made no agreement as to the rate of rent, but he wants us to fix the rent, wbtob 
he has no right to ask the Court to do, and which would be equivalent to order? 
ing that he should get a pottdh for one year at the rate contended for. If ho 
has no right of occupancy, and the landlord ]|as demanded too much rent and 
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distrained his goods,'he might Save brought a suit for excessive demand of rent; 
or if the landlord had sued him for the full amount mentioned in the notice, he 
might have resisted that suil, and maintained that the amount demanded was 
larger than he ought to pay. Not having a right of occupancy, the tenant has 
no right to remain in the laud unless he can agree with the landlord as to tho 
amount of rent.” To the ^me effect are Sree Nubudeep v. Lalla Sheeb Lall, 
Harsh., 325; Syed Ahmed Beza v. Agore, 2 B. L. B., 15. But if the tenant 
does, remain upon the land, tho landlord can only recover from him a ^r and 
equitable rate of rent. . “ Tho defendant,” observed tho Court in Ram Mohun 

V. Madhu Sudan, 11 W. R., 304, ‘‘has no right of occupancy; but when the 
plaintiff, instead of giving him notice to quit the land, chooses to retain him as 
a tenani^ and asks the Court to compel the tenant to enter into an engagement 
to pay rent, the Court is bound to see that it does not enforce the payment of 
any rates but such as are just and equitable.” To the same effect arc Jenu 
X^Bll V. Kalee Nath, 5 W. B. (Act X), 41; John Stalkart v. Lala Bharat, Sp. 

W. R., Act X, 115). Per contra it was held that, when a raiyat has no right 
of occupancy, the landlord is entitled, after service of notice, to demand rent 
from him at a fair rate, i. e., the full market rate—(Muneerndden v. Kennie, 4 
W. R., Act X, 45; Baboo Gopal Lai v. Budurooddin, 7 W. R., 28). He has 
no right to claim the prevailing rate, but is liable to tho highest rack rent— 
(Koobir Sirdar u. Goluk Chundor, 3 W. R., Act X, 126). The question has, 
however, been settled by the EuU Bench decision of Bakranath v. Binod Bam, 

1 B. L. R., 25, in which peacock, C. J., said : ‘‘ It was contended that the land¬ 
lord may enhance the rent of a raiyat not hav ihg a right of occupancy to any 
amount he pleases, and specify any grounds that ho pleases for such enhance¬ 
ment j and that he is not bound ^ prove that any of such grounds exist, and 
that it is for the raiyat to prove that no such grounds exist. It appears to me 
that a landloiil cannot enhance the rent, unless he states tho gi'ounds on which 
he seeks to enhance; and if those grounds are disputed it will be for the Court 
to determine whether they exist, and whether they arc such as to justify tho 
enhancement. Section 8 has been referred to, bat it appears to me to have 
nothing to do with the question. It merely says that a raiyat not having a right 
of occupancy is not at liberty to compel his landlord to give him a potta at any 
rent he pleases.” 

The contract rate under this Act may operate only os an initial rent, ^. e., at 
the time of the admission of the tenant to occupation. After being admitted, 
if the initial rate is to bo enlianoed, it must te done (except under the proviso) 
by a restored agreement, or by agreement under section 46 (s. 43). But 
when the rent is determined by Court under sub-section (6) of section 46, that 
Tent cannot be enhanced except by a registered lease, or by agreement under 
imotioa 46.' An agreement under section 46 must again in case of dissension be 
mltimaiely determined by a fair and equitable rent—(8ub-clattse 9 of section 
46), But suppose the non-occupancy raiyat has willingly executed a registered 
liwtmment for a higher rent, or suppose he has executed an agreement under 
gnib-teotioa (3) for a higher rent, can he subsequently turn round and contend 
tWt the rate contracted by him is not a fair and equitable rent P Possibly not; 
becaute a rate of rent willingly accepted must be presumed to be hiv and 
equitable. 

Wh^ a rslyat holds on after the expiry of the terms of his lease, he does so 
on the same rent and on the same terms and stipulations as are mentioned in the 
lease until the baiHdes come to a fresh Bettlement^(G. Tommey v. Sobba Enrimi, 

2 W. B., Act% 73 j Sheik EnayautooUah u. Sheik ■ Elahee Wsb, Sp. W. E., 
Act X, 42; Sheo Sa^y Bechan Singh, 22 W. R., 31), see Wiba 0^ 

' 'Afif. V ' , 
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43. The rent of a non-ocoupancy-raiyat shall not he en- 

oonditioM of en. hanced except by rostered agreement or by 
hanoementofrent. ♦ agreement Under section 46: 

Prorided that nothing in this section shall prevent a land¬ 
lord from recovering rent at the rate at which it has been actual¬ 
ly paid for a continuous period of not less than three years 

immediately preceding the period for which the rent is claimed. 

• 

See notes tinder section 42. 

The proviso saves the landlord in some cases from the registered agreement 
or agreement ander section 4G. Three yeans’ undisputed collection of rent at a 
certwn rate, even after the admission of the tenant to occupation, vnll confirm 
that rate. 


Itegisterad agreement :—See Registered lease under the next section. 

. ... 44 . A non-occupancy-raiyat shall, subject 

^-raiynt may to the provision OT tius Act, 1)0 liable to ejeot- 
mont on one or more of the following grounds, 
and not otherwise (namely):— 


This section is subject to the provisions of section 89 post. 

A non-occupancy raiyat is Ijablo to ejectment either (1) for default of rent 
{cl. a), or (2) for breach of condition of the tenancy {cl. h), or (3) on the expi¬ 
ration of the term of a registered lease, ( cl. c), or (4) on his refusal to pay a 
fair and equitable enhanced rent determined undsr s. 46 (cl. d), or (5) on the 
expiration of the term for which the rate settled under s. 46 holds good. When 
the tenant is not admitted under a registered lease, i. e., when he settles verbally 
or under an unregistered deed, this section provides for no rule of eviction, and 
the words “ not otherwise ” read with clause (c) of sub-section (1) of a. 178 seem 
to imply that in these hypothetical cases no eviction will take place. The first 
of these grounds is limited by s. 66, third by section 43, and the fourth and fifth 
by section 46. It should be observed, however, that the last clause of sub-clauSe 
(d^ admits of a wider meaning. 

Oourt foe. —In a suit to eject a defendant as being a tenant-at-will the 
Court fee upon the plaint or memorandum of appeal is 8 annas, under Soh, II, 
oh 6 of Act VII, 1870. 01. XI (d) of section 7 of that Act applies only to suits 
brought by a tenant to dispute the validity of his landlord’s notice to quit— 
(Bibi Nurjahan v. Moifau Handle, 11 0. L. R,, 91). “ It is clear,” says Garth, 
0. J., “ that clause XT (d) of section 7 does not apply. I agree with the Deputy 
Registrar that this clause applies only to suits brought by a tenant to dispute 
the validity of his landlord’s notice to quit. There is more reason in the argu¬ 
ment that the suit is brought to recover possession of land under clause IV of 
section 7. But it hardly comes within the true meaning of that clause; because 
the laudlord is already in possession in ono sense through his tenant, the defen¬ 
dant, and the object of the suit is merely to put an end to that tenant’s interest. 
.The value of the Suit would therefore be the difference between the value of tlba, 
landlord’s interest, whilst the tenancy continues, and its value, when the tefl^aht^s 
interest has been terminated. It vi*bnld be certainly very difficult tc estimate 
the value of that difference, and if it were necessary to do so, I would say that 
Bs. 10 would be the proper stamp fee. But it seems to me that clauSe (5) of 
fchedttie IX solves the diffioidty.* The plaintiff’s real object seems to be to defend 
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the defendaiti’s ciaiu^ io the land as an occupancy raijat, and if' -sov' the shit 
brought to contest a right of occupancy. The proper stamp fee will therefore be‘- 
8 annas.” It has been judicially determined by a Full Bench of the High Oontt 
(Sutherland’s Full Bench Cases) that such an application, as ia*made nn^er seo*' 
tion 25 of Act X of 1859 for the assistance in ejecting a raiyat,, is not a suit. 
The Revenue Courts should therefore receive such applications upon a stamp, of 
8 annas.—(Peary Mohun Kona Bewa, 11 W. W. 90.) 

Are fractional owners entitled to eject ?—One of several joint owners 
can eject a lessee after the expiiy of the lease—2 W. R., 290. Where land ia 
held jointly, and there is no partition, one part-owner cannot insist on the ouster 
of a person who has been holding under the other part-owner for a number of 
years—(Bisseswar «. Jugobundhu, 14 W. R., 183). But where two co-«liarer» - 
granted two separate leases, each co-extensive with the share of its grantee, and ' 
after the expiration of the term thereof one of the co-sharers granted the lessee 
a new lease in respect of his share only, helil that the lessee had no right of 
occupation as respects the other share, the owner of which was entitled to eject 
the lessee as holding over after the expiration of his lease—(Mr. Hamilton v. Rajah 
Raghu Nnndnn 20 W. R., 70). One of several co-sharors cannot sue to evict a 
tenant of land which belongs to them all—(Alum Mangbee v. Ashad Ali, 16 W. R., 
138). suit for ejectment, brought in plaintiff’s own right and on behalf of liis 
oo-sharer without authority from such co-sharer, cannot be entertained. The 
right of a sharer in a joint estate is a right of common enjoyment of the lands 
and promises, together with the tenant of the co-sharers, in like manner as tho 
co-sharers themselres would have it-»(Hul()dhur v. Goorudass, 20 W. R., 126). ■ 
Where a tenant has been put into possession of ijmali property with tho copsent 
of all the co-sharers, no one or mei’c of tho co^sharers can turn tiio tenant out 
without the consent of the others ; but no person has a right to intrude upon 
ijmali property against the will sf the co-sharer or any of them; if he doe.s so, ho 
may be ejected without notice, either altogether, if all the co-sharers join in the 
suit, or partially, if only some wish to eject him ; and tho legal means by which 
Bttoh a partial ejectment is effected, is by giving the plaintiffs possession of their 
shares jointly with the intruder, as explained in the case of Hulodhur v. Qooroo- 
das—(Radba Prosad n. Esnp, I. L. R., 7 Cal., 414; 9 C. L. R., 76; ) where it is 
optional with several joint lessors to avail themselves of a condition of re-entry 
upon breach of certain covenants, one or miore of the lessors cannot insist upon 
a forfeiture without the consent of the others —(Reusut Hossein v. Chorwar 
Sing, 7 Oal., 470 ; 9 0. L. R., 260). A fractional shareholder is not entitled 
to maintain a suit for ejectment—(Tulsi Panday v. Leila Bachulal, 12 C. L. R., 
223). A lease granted by all proprietors cannot be varied or terminated at the 
suit of pne—(Bollye v. Akram, I. L. R., 4 Cal., 961.) Where several co-sharera 
have served a joint notice to quit, upon which notice they jointly institute a 
suit for the recoveiy of tho land, the fact that one of the plaintiffs withdraws 
from the suit will not prevent the remaining plaintiffs from obtaining a decree 
for possession of their shai’es of tho land—(Dwarkanath v. Kali Chunder, I. L. B., 
13 Cal, 75.) 

The wovision applies only to agricultural holdings. —The definition of 
the word (I'aiyat) will clearly show that this provision is meant only for agricul¬ 
tural holdings. See section 182 and notes. For other holdings, the Transfer of 
Property Act will apply. These provisitfns will therefore have no application to 
land forming part of a street in a town—(The Collector of Monghyr v. Hakim 
Madar, 25 W, R., 130 ; Ram Narain v. Nobin Chunder, 18 W. R., 205). When 
the Collector has issued due notice of enhancemdnt under section U of Re^ula- 
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Vlt of 1^^2, of the jninina of lands situate in towv and subject to that 
^gulation, and on failure by the tenant to accept a settlement at the revised 
xjpite, an action in ejectment has been brought, the Civil Court has no power to 
consider whether the new rate.of assessment is reasonable, or in any way to 
interfere with the amount of the revised jumraa as fixed by the Collector. 
Where the tenant refuses to accept a revised settlement under such circum¬ 
stances, he is to be entitled to a reasonable time within which to remove a house 
Standing upon the lands in question—(Ram Chand r. The Government, 6 0. L. 
B., 365). 

(а) on the ground that he has failed to pay an arrear of 

rent; 

• This clause is governed by section 66 post. Read also section (14 of the 
Transfer of Property Act.) 

The receipt of rent for one year by the landlord bars his right to eject the 
tenant for non-payment of rent due up to the end of the preceding year—( W. R., 
P. B., 10; 1 Hay, 89 ; Marsliali, 25.) Where a lease contained two provisions 
one for payment of rent, and the other for forfeiture and re-entry on default of 
payment, and by a later solonama the rent was put an end to and the lessor* 
received back a portion of his laud, and by a subsequent solenama thoslessee’s 
agreeing to pay a new rent and no provision was made for ro-ontry or forfeiture, 
the clause as to forfeiture and re-entry in respect of the original rent was held 
not to apply to the nmt under thejast solenama—(Muss*, llahimunnesa v. Musst. 
Supan, 18 W. R., 244). • 

(б) on 'the ground that he has used the land in a manner 

which renders it unfit for the purposes of the tenancy, 
or that lie has broken a condition consistent with this 
Act, and on breach of whicli ho is, under the terms of 
a contract between himself and liis landlord, liable to 
he ejected; 

. This sub-section should bo read with section 155. 

A lease contained a stipulation tliat the raiyat should give up such part of 
the land as was unfit for cultivation of indigo, and should not sub-let the same, 
field, that as the lease contained no proviso for forfeiture or right of re-entry 
' for the breach of this covenant, the landlord was not entitled, upon such breach, 
to maintain an action for ejectment—(2 Hay, 451 ; Marshall, .366; 2 W. R., 
Act X, 101; Mahomed Faez Chowdry o. Shib Doohari, 16 W. R., 103). 
Under the present Act, a contract against subletting would be illegal. (Sections 
86—178.) The clause in a lease regarding forfoituru of the terms in the event 
of the tenant neglecting to cultivate the land is not ad terrorem, but may be 
enforced on proof of neglect,—(25 W. R., 227). See section 23 and notes, pp, 
134—136 ante. 

(c) where he has been admitted to ocoupatiou of the land 
under a registered lealse, on the ground that the term 
of the lease has expired; 

The operation of this section is limited by section 47. 

A landlord suing for ejectment, who admits that the defendant has been his 
tenant, cannot succeed upon anjf other ground than that the period of tenancy 
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has elapsed or in jsome waycterminated—(Shaikh WullaK Ali v. Shaik Gfolapi 
Gonr, 19 W. R., 25 ; Haradhau v. Diuabundhoo, 25 W. R., 319). Where the 
raiyat is admitted to ocoapation of land verbally or under an unregistered lease, 
he is not liable to eviction under this clause. 


Registered leftse :—For the definition of the words ‘ lease/ and ‘ registered/ 
see pp. 45—46, ante. Section 17 (d) of Act III of 1877 provides that “ lease of 
immoVeable property from year to year, or for any term exceeding one year, or 

_ reserving a yearly rent shall oe registered. Provided that 

whSt Me^t.^****" the Local Government may, by order published in the 

official Gazette, exempt from registmtion any leases execu¬ 


ted in any district, or part of a district, the terras granted by which to not exceed 
five years, and the annual rants reserved by which do not exceed fifty rapees 
and section 18 (o) provides that “ leases of immoveable property for any term not 
exceeding one year, and leases exempted under section 17 *’ are optionally regis¬ 
trable. . tinder these sections, it has been held that the registration of deeds 
which are mere preliminaries to the main contract or engagement or which aro 
steps in or mere parts of a transaction, is not compulsory. Accordingly it has 
been held that an amuldmiuk is only a preliminary to a lease and not a lease 
and its registration is not compulsory—(Bunwareo Lai v. Sungur Lai, 7 W. R., 
280). Nor a doul or amuldari is so—(Goluk Kishore c. Anund Mohan, 12 W. R., 


394). Nor a doul darkhast —(Moheraunesa v. Agunee, 17 W. R, 509 ; Ghuni 
Mandur v. Ohundi Lai, 14 W. R. 178 Winterscale v. Gopal Chunder, 8 B. L. 
R. 0. S. 90; Bhaio Ahnath v. Kishore Mohiny, 3 B. L. R, App.; Maharajh Luch- 
mesour v. Rung Lai, I. L. R. 7 Cal., 706). A doul darkhast, even if attested by 
witnesses is not a lease—(Lai Jha v. Nogroo, I. L. R. 7 Cal., 717). But if it has 


the word “ granted ” upon it sigifcd by the landlord and the word* purports to ac¬ 
cept the contract, it is a complete lease and requires registration.—(Syud Sufdar 
Reza V. Amzed Air, I. L. R. 7 Cal,, 703). A doulfehrist is only a record of the 
semindar’s agent of rents settled with the raiyats, and to which various raiyats 
their signatures in testimony of the coiToctnoss of the rents recited thereon. 
—-(Gnnga Prosad v. Gagun Sing, I. L. R., 3 Cal., 322). An entry showing the 
extent of the holding, the amount of rent payable, disbursement and balance, made 


in book of the lessor and signed by the lessee, at a date aubsequeut to the lessee’s 


entering upon possession under a verbal agreement is not a lease—(Rani Namin 
Knmari v. Ram Krishna, L L. R., 5 Cal., 864). A doouraont providing for the 
p^ment of salami for a lease is not lease.—(Kedamatli v, Surendra Dev,T. L. R., 
9 Ual., 866 ). So a correspondence does amount not to a lease—(The Port Canning 
X^d Investment Reclamation and Dock Co. Ld. v. A. Smith, 21 W. R., 815), 

A lease for more than a year is not the less a lease because a condition is 
attached to the consideration, and because its term may 
lease ia to 1,3 lessened on the payment of a sum of money by the' 
lessor. Such a lease cannot be used in evidence nnleks 


it is registered-—!Bnksh Ali v. Sreemati Navatara, 13 W. R., 468), A 
lease for so long as the lessee or tenant continues to pay the stipulated rent is a 
lease not limited to a year and must be registered—(Sheogolam v. Budreonath, 
4 N. iW. P. RoP'j 36)' Where a kabuliyat for one year contains a provision ex¬ 
tending its t^m to more than that period, it cannot be admitted in evidence 
without regiatmtaOB— (Kisto Kali t?. Agemon Bewa, 15 W. R., 170). So when 
. Si potta for oue year contains a provision that it is to remain in force till another 
Votta is granted, it, must be registered—(Veukatn Ohelhun Chettt «. Au4ian, 
I. L. R., 3 358) But a kabuliyat in which a raiyat agrees to hold laud^ 

under a potta for a specified year, the agreement^betweeu the parties being that"* 
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at the close of that period a f rosh settlement would be made, was held to bo a lease 
for a year, and not to need i>egistration, although a clause intervened to the 
effect that year by year the raiyat would pay rent at the above rate—(Jugdesh 
Chunder v. Ahodullah Mundle, 14 W. B., 68). A lease for six months certain 
contained a c<mditiou that after the expiry of the term aforesaid, the lessee might 
continue in possession till the lessor called upon him to vacate. This was hold 
not to have extended the terra for which the lease ’was granted, as at the con¬ 
clusion of that term the lessee would be OTily a monthly tenant of the lessor— 
(Morovithal v. Tukaram, 5 Bora. A J., 92). So a kabuliyat for one year certain, 
containing an expression on the tenant’s part of his I'cadiuess to hold the land 
longer, if the landlord should desire it, was held to be’a lease for one year only— 
(Apu liudgarda v, Narhsii-i Annaji, 1. L. R., 3. Bom, 21). Leases which were 
exempted from Lho operation of s. 17, cl. 4, Act XX of 186(», wci*c leases the 
term of which was one year certain. Whore a zur-i-iycslnji lease was granted 
for one year, but with a stipulation th.al. unless the loan were repaid within that 
time it should continue in full, it was held that such a lease came within tho 
words of 8. 17, cl. 4, Act XX of 1866, “leases of imraoveahlo property for any 
terra exceeding one year,” of wliicU registi-atioii is compulsory—(Bbabaui Mahti 
V. Sliibnath, J. L. 11., 13 Cal., 113). 

Section 49 provides that “ no doenraent required by section 17 to be regis¬ 
tered shall afiect any immoveable property comprised therein, or confer any 
power to adopt, or be received as ovldenco of any transaction affecting such 
property or conferring such })Ower unless it has boon Registered in accoi'dance 
with the provision.'! of the Act.” • 

Section 48 of Act 111 of 1877 provides Ifchat “all non-tostamontaiy doenmonts 
duly registered, under this Act, and relating tqauy property whether mnveablo 
or immoveable, shall take efl'ecit against any oral agroemout or declaration I’e- 
lating to such property, unless whoro the asreoment or doclai'ation has been, 
accompanied or followed by delivery of possession.” Where a potta lias been 
found-inadmissible by reMon of iion-registmtion, no contract which it conlains 
can 1)0 mceived iu evidence—(l)inaiiaih r. llobnath, 13 W. R., 307; Mnsst. 
Kaboolun v, Shunishcr Ali, 11 W. R,, 16). Whore tho only issue in a rent 
suit is whether the rent has been ]>aid or not, the case may be tried although 
the kabuliyut is inadmissible by reason of non-registration—(Denouath v. 
Debnath, 14 W. R., 429). Tho following remarks occur in tho slaUimnt of 
objects awl reasons of the Registration Act of 1871 : “ Certain decisions of the 
High Court at Fort William have made seiious inroads on section 49 of the 
same Act, which declares that no instnimont requiring to be registered ‘ shall 
be received in evidence in any civil proccediny in any Court.' The High 
Court Ixas decided that au unregistered document re<iuiring registration as 
affecting au interest in land is admissible in evidence in a Civil proceeding 
for any purpose for which registration is umiocessary. The section has been 
redrawn so as to preclude, it is hoped, in future, a constructiou so opposed to the 
intention by the Legislature.”—(77i<? Gazette of India, October 5, 1870, p. 333). 

Section 50 of Act HI of 1877 provides “ Every document of the kind men¬ 
tioned in clauses (a), (5), (c) and (d) of section 17, and clauses (a) and (6) of 
section 18 shall if duly registered, take effect as regards tho property comprised 
therein, against every unregistered document relating to the same property, an d 
not being a decree or order, whether such unregistered document bo of the same 
nature as the registered document or not.—Nothing in the former part of this : 
section applies to leases exempted under tho proviso in section 17, or toitbe 
documents mentioned in clau 808 ,(e), {f ), (j;), (/*), (i), (/ ), (A), and {1) ofitbe 
same section. Explanaliou<—In cases where Act No. XVI of 1864 or Act 

26 • 
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No, XX of 1886 was* in force lind the place and the time in and at which 
anch unregistered document was executed, “ unregistered ” means not registered 
according to such Act, and where the document is executed after the 1st day of 
July 1871, not registered under Act No. VIII of 1871 or this Act.” 

The question of priority of registered documents to unregistered documents 
Priority of registered ’ l^d numerous contradictory decisions. It seems 
doouments. now to be a settled law that when the case falls under 

section 48 of the Registration Act, the registered document will prevail against 
A Begiatered doeumont wn oral agreement with regard to the same property, 
iSor5*agre”ment ** where the agreement or declaration has been accom- 

panied by posseasloQ. panted or followed by delivery of possession” This proviso 
was in early decisions hold also to apply to cases falling uuder section 50. Tho 
A .ruling decision to that effect was that of Salim Shaikh 

wwld”^*under the.old ». Boidonath, (12 W. R., 217) in which Markby, J., ro- 

vicwod a number of early decisions, and was followed in 
aooompamed by posaea’ Nursing Porkaet v. Mus.st. Bowa, (14 W. R., 250 ; 5. B. 

L. R., 2 R, App. 86) where Jackson, J., held that if pos¬ 
session of immoveable property bas been given under an unregistered lease, a 
subsequent grantee of a rcgistei'ed lease cannot maintain a suit to evict the lessee 
in possession on tho ground of the piionty of his deed —(Gour Kaiita v. Sridhur, 
12W. R., 466; Namin Doss v. Gungarara, 20 W. R., 287). The same view 
was adopted in Deuonath v. Anluk Maui, I. L. R., 7 Cal. 753, in which Field, 
J., reviewed a number oi early decisions, and J*rinsep, J., refen-ed to the uu- 
roported case of Indi-a Narain v. PbqpJ Mom, decided by himself and Markby, 
J. The reason which led the 3 udges in those cases to apply the proviso of section 
48 to section 50 is thus forcibly oppressed by Prinsep, J,: “I am'unablo to leam 
any valid reason for any difference between an unregistered and an oral agree¬ 
ment, both followed % delivery of possession, or why, where registration is op¬ 
tional, such a deed should be placed at a disadvantage, in other words why bo- 
canso such an agreement has been reduced to writing, it should not at least be as 
good as tho previous state of tho same transaction before the terms agreed on 
were fixed and made certain by a permanent record. ‘ Such a construction of tho 
law,’ to quote a recent judgment of the Pi’ivy Council in the same Act, * would 
cause great difficulty and injustice ’ which it cannot be supposed the Logislaturo 
contemplated, and would bo inconsistent with tho language and tenor of tho rest 
of the Act,—(Mahomed Ewaz v. Birj Lai, L. R., 4 S. A. A., 166). If tho terms 
were interpreted strictly, a person in the position of the respondeat Pulmani 
would have a title not only uncertain but dopendont on the conduct of her 
vendor, until she had perfected that title by a possession of 12 years, so as to 
enable her successfully to plead limitation. I find it impossible to conceive the 
Legislature intended to countenance such a state of things, and therefore it ap» 
jpears to mo that the ruloJaid down in tho case of Salim Sheik must bo followed, 
'ftnd we must hold that notwithstanding the enactment of s. 48 of tho Act of 
1871i. the full force of that rule is unaffected.”—(Sec also Balaram Nimchand v. 
j^pps. 13 Bom. 121, where Westropp, C. J., gives a summary of the decisious and 
tiis own opinion). In Fazluddin Khan v. Fakir Mahomed, (I. L. R., 5 Cal. 336), 

CAM law on the (Garth, C. J., and Pontifex, J.) gave 

somt c^i^efl. A regie- e. new turn to the decisions on this point. They held 

leading case of Salim SJieik and most of the stib- 
aooompimWl by sequent decisions dependent upon it were under section 
j^seeMion. < < ^that tho only reasonable construotiou of sec¬ 

tion; 66 of A<rt VIII of 1871 is that wheret property under tho value of Rs. 
,i(^ ii purehasqd by two imiooont imi*chascrs, tho one by a registered deed and 
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the other by an nni’egistered deed, and there is iio fraud shown, or other ciroam* 
stances which in equity would protect the unregistered purchaser against the 
registered, the title of the latter shall prevail. The section contains no such 
qualiftcation os that a purchaser under an unregistered deed who has obtained 
possession, would have priority against a subsequent purchaser under a regis¬ 
tered deed, and the Courts aro not at liberty to import such a qualification into 
the section ”—(per Garth, 0. J.). Referring to the observations of Mr. Justice 
Prinsep, quoted above, Mr. Justice Pontifex said : “ I am unable to follow this 
reasoning to its full extent, for it seems to me to bo founded on the assumption 
that the words relating to possession which aro found in s. 45 of the Act of 1871 
and the present Act, were inserted for the protection* of oral alienees, whereas 
in my^ opinion, they wore insei’ted for the purpose of limiting the operation of 
oral alienations, and of declaring the law with respect to them. Section 48 of 
Act XX of 18f)6 had provided that all instruments duly registered should take 
effect against any oral agreement or declaration. Yet that Act did not declare 
oral alienations to be invalid to all intents and purposes, nor was it the object 
of the Registration Acts to repe,al the cxi.sting law which authorized oral alie¬ 
nations of both moveable and immoveable property of any value, and whether 
voluntary or for valuable consideration. It thorefos'e became necessary to qualify 
the too general language of s. 48 Act XX of 188fi, and at tho same time to 
deolai'e the law as to oral alienations, which were not intended to he affected, 
which object was accomplished by ])atching on a proviso to the section. Section 
48 of the Act of 1871 is applicable to all oral transactions, whether voluntary 
or for valuable consideration, and*whether the property "is moveable or immove¬ 
able, and whether its value is over or undfcr Rs. 100. The insertion of the words 
relating to possession in section 48 appears to me, therefore, to have been merely 
intended as a declaration of the law limiting th*e o]ioration of oral alienations. 
It was in fact equivalent to saying tliat although the Registration Acts are not 
intended to interfoi-o with oral alienations which, from the nature of tho case, 
cannot be registered, yet the only oral alienations of which the law can take 
notice, in competition with registered instrnmonts, are those which aro properly 
established by evidence of possession. Tho insertion in s. 48 of the words 
relating to possession, in fact rather detracts from, than adds to the security 
of oral alienations because unless tho oral alienee was in possession the Coux'ts 
noVr would be excluded from considering any equity which he might ha^'e against 
a subsequent alienee by registered deed.” The turning point, however, is tho 
equity of notice that was discussed in this case : “ If it could be shown,” says 
B t fc BO if the 2nd learned Cliief Justice, “ that the subsequent purchaser 
ti»nBferpee"has nmiioe'of under the registered instimment had notice of the COn- 
the iBttreiiBfer. veyanco by the prior unregistered deed, then the equitable 

doctrine which obtains in like cases in England and which is explained in the 
case of Le Nevi v. ho Nevi, (3 Atk., 646, and 2 White and Tudor’s L. 0., 34) 
might prevent tho registered purchaser from asserting his rights against the 
unregistered under s. 50.” Mr. Justice Pontifex observed : “ In Benham v. 
Keane, (1 J. and H., 702), V. 0. Wood very clearly stated tho principles of equity 
which apply. He says;—‘ The whole doctrine of notice proceeds on this—where 
a man has created a charge affecting his estate, he is not at liberty to enter into 
any new contract in dissolution of the interest which he has created. The Court 
Vill not allow him to do the wrong himself, nor will it suffer any third person 
to help him to do it. No one will he permitted to enter accordingly into a con- 
twMjt with a person so situated, which would redound to his benefit at tl^ ex¬ 
pense of tho prior inoumbran^. The conscience of a purchaser is affwtel 
through the conscience of the person through whom he buys; that person is 
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precluded by bie previous acts from honestly entering into a oontraot to sell, 
and therefore any one who purchases with the knowledge that his vendor is pre¬ 
cluded, from selling^ is subject to the same prohibition as the vendor himself, I 
think therefore that we ought to interpret s. 50 as intended to apply to the case 
of two innocent purchasers, giving the preference to the one whojhas taken tho 
greater precaution to secure his title, but not as intended to apply to the case of 
a subsequent purchaser who registers, but who at tho date of his purchase, had 
actual notice of a prior' unregistered purchase. For, otherwise, in this latter 
case, the subsequent purchaser with full notice would, by registration, be enabled 
wilfully to defraud a prior purchase of the property, which he had honestly pur¬ 
chased, and which had been properly and legally conveyed to him. But accoi*d- 
ing to the English decisions, the notice of fraud must bo very clearly proved.” 
These contradictory decisions led to a Full Bench, which held (Prinsop, J., dissent¬ 
ing) that tho fact of a vendor having given possession to the first and unrogis- 
tei'ed purchaser, even if such possession continued to the date of the second con¬ 
veyance, did not necessarily prevent tho operation of tliat pirt of s. 50 of tho 
Registration Act which enacts that “ a registei-ed document shall take effect as 
regards the properly therein compri.sed against every uni-egistered document 
elating to the same property,” and the only case in which tlie title of the pi*ior 
unregistered purchaser cm prevail against tho subsequent registered purchaser 
for value is when the latter takes with notice of the title of the former—(Naraiu 
Chunder v. Bataram, I. L. R., 8 Cal, 597, P. B.; Abdool Hossoin v. Raghunatb, 
1. L. R., 13 Cal. 70; Bhalu Roy v. Jakhu Roy, I. L. R., 11 Cal,, 667). But 
jdthough the mere fact of possession having been token by a purchaser under an 

unregistered coirveyance is insufficient, of itself, to estab- 
•JidlSSIToTsuilinSSce? “ good title to a property as against a subsequent 

registBred'purchasej’, and is not conclusive evidence of 
notice as against him, yet iu the majority of cases, such possession is very cogent 
evidence of notice.—(Nani Bibi l\ Hafizullah, I. L. R., 10 Cal., 1073). This case 
almost brings the case law to what it w'as before. Mark also that when leases are 
exempted from registration by Local Government, the question of priority does 
not arise (s. 60 of the Registration Act. Explanation. Dinanath v. Aulukinand, 
I. L. R., 7 Cal., 753), Field, J., in delivering his judgment said : “ It may be 
observed, although it cannot be used as an argument for tho decision of this case, 
that in the revised draft of the Transfer of Property Bill, published in the Qazdtte 
of India of the 26th March last, ‘ sale ’ is definccl as ‘ the transfer of ownership 
&c.,’ and such transfer, in the case of tangible immoveable property of a value 
less than one hundred rupees, may be n)a<Ie either by a registered assurance or by 
delivery of the property, such delivery being said to take place when the seller 

S laces the buyer in possession (s. 54).” Taking up this hint, in answer to the 
issent of Mr. Justice Prinsep, Garth, C. J. observed in the Full Bench Case of 
Narain Chunder; “ As I road the Transfer of Property Act, s. 54 does virtually 
abolish optional registration. No transfer can now be made, after that Act 
comes into operation, by any instrument in writing, unless it is registered. It 
is true that in the case of possessory interest, tho value of which is less *ha.T> 
Rs. 100, -an oral transfer coupled with possession will pass the property; but 
there will be no such thing as a transfer in writing, unless it is registered.” 

Szpiry of leaB6.'~*A landlord suing for ejectment, who admits that the. 
defendant has been his tenant, cannot succeed upon any other ground than that 
the period of tenancy has elapsed or in some way terminated—(Shaikh Wullah 
. Ah o. Shaik Golam Gour, 19 W. R., 25; Haradhnn Mundul e. Dinahundhoo 
Mi ^ti mda r, 25 W. R., 319.) Where the raiy^t is admitted to oocupatiou of. 
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land verbally or under an unregistered lease he is not liajble to eviction under 
this clause. 

(d) on the ground that he has refused to agree to pay a fair 
^nd equitable rent determined under section 46, or 
that the term for which he is entitled to hold at such 
a rent has expired. 

When an agreement or lease has been accepted by the raiyat under sub¬ 
section (3) of section 4(J, it seems that he is not liable to ejectment at all, because 
the word “ determined ” obAnously refers to “ determined by Court ” (suh-section 
(3) of section 46) and not to “ determined by agreorncut or lease.” The last 
clause Seems to refer to five years provided for by sub-section (7) of section 46. 
Observe the force of the word ‘ such.’ 

Disclaimer. —Clauso (d) exhausts the grounds of ejectment under section 
44. Will a disclaimer operate as forfeiture ?—Sec pp. 10-13, and 139-140, ante. 

45. A suit for ejectment on the ground of the expiration ' 
of the term of a lease shall not be instituted 
ment ojgrounds m ex' against a nou-occupancy-raiyat unless notice 
puratioif of lease. sei’ved ou the raiyat not less 

than six months before the expiration of the term, and shall not 
be instituted after six montilis from the expiration of the term. 

Bead this section with section 44, cl. fc) and (d). 

The application of this section does not sgom to bo limited to clauso {c) of 
section 44. Here the word used is ‘’lease’, and the section does not speak of 
‘ registered or unregistered lease’. The object of,the provision is that a tenant of 
a fixed term should know six months before that his landlord will not suffer him 
to continue his holding, while if tho landlord snffoi-.s him to continue more than 
six months after tho expiration of the lease, tho presumption is that he has no 
intention or has abandoned his intention to terminate the tenancy, and that not¬ 
withstanding a notice to (pit has been served six months before the expiry of the 
leago. Henco if a notice to quit has boon served six months before tho expiry of 
the lease, but tho suit is instituted more than six months after the expiry, the no¬ 
tice goes for nothing. 

The suit in ejectment only is not to be instituted unless a notice is served, 

, . , but after the expiry of tho lease, and before the notice is 

aftw the expiry oTws served, in what light is the tenant holding on to be looked 

at ? Is ho to be treated as a trespasser or Is a tenant P 
What is his status ? Section 116 of the Transfer of Property Act solves 
this question. It has been held that a tenant who holds over after the 
expiration of a lease does so on the same rent and terms as llifore—(Sheik 
Hnyntullah v. Sheik Elahie Buksh, Sp. W. R., A.ct X, 42 ; 2 R. J. P. J., 204; 
Taraohunder Amir Mundal, 22 W. R., 394; Sreemuty Altab v. Joogul Mundal, 
25 W. B., 234). But to justify a holding over after jaxpiry of lease, a direct con¬ 
sent on the part of the, landlord is requisite ; otherwise the tenant will be re- • 

f arded as a trespasser—(4 W. R., 24; Mr. M. H. Gale, v. Maharanee Sreemuti, 

5 W. R., 138). So if a tenant holds for a term of years, and no new tenancy ia 
created by the zemindar of the termination of the lease, either by receipt of rent 
or otherwise, and if the tenant has no other title to the land besides the Ifase, 
the zemindar is entitled to evict Jbim, on the expiration of the lease without the 
intervention of Court—(Chowdiy Izhoorul Huqne v. Bhoosee Mahtoon, 25 W. 
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R., 201). Tt ia doubtful if tfiis docisiou will hold good under the present law. 
A notice under this section, however, ia intended for a landlord, but suppose at 
the expiry of a lease, a third person enters as cultivator with the consent of the 
landlord, the ex-lessee possibly cannot object on the ground of notice. The 
section only says that the landlord cannot sm without a notice, hut nowhere in 
this Act has it boon laid down that a tenant holding on after the expiry of the 
lease is entitled to retain possession till he is served with a notice. Equitably 
considered, however, that*intention of the Legislature could be inferred from the 
provision of notice. A tenant in possession after the expiry <rf his lease can only 
be ejected by due coursd of law—(Safiilla Khan r. Woopen Khan, 9 W. R., 123); 
there is no difference in daw between the position of a raiyat holding pottah 
and that of one holding over after the expiry of the term covered by a pottah, 
with the consent of his landlord. Snch a tenant cannot be evicted without a 
reasonable notice to quit being given ; and the relationship does not como to an 
end at the expiration of each year, without some act on the part of the landlord 
and tenant jointly or either of them—(Chatoori Sing v. Maknnd Lai, I. L. B., 
i Cal., 718 ; Ram Khelawan v. Musst. Sooiidrn, 7 W. B., 152.') 

The Local Government has prescribed the following mode of service of a 
Modsofservioeof no- notice under this section :—“Section 45. Notice to a 
tioe. raiyat to quit under this section shall be served ^rough 

the Court having jurisdiction to entertain a suit for ejectment from the 
holding in the manner prescribed for the service of the summons on a defend¬ 
ant under the Code of Civil Procedure and shall be subject to the same process 
fee,” 


Notice to quit :—This section now settles the period of notice to which the 
non-ocoupancy raiyat is entitled,*and the lime when such notice 'should expire; 
and possibly this section will apply to a raiyat holding a homestead when tliero 
is no local custom or usage regufating it (see section 182 post, and notes). But 
when the homestead is hold not by a raiyat, the question of notice and its 
reasonableness becomes complicated. 

Section 106 of the Transfer of Property Act runs thus: “ In the absence 
of a contract, a local law or usage to the contrary, a lease of immoveable property 
for agricultural or mannfactni’ing paiqjoses, shall be deemed to be a lease from 
year to year, terminable on the part of either lessor or lessee, by six montlis’ 
notice expiring with the end of a year of the tenancy ; and a lease of immoveable 
property for any other purpose shall be deemed to be a lease from month to month, 
terminable, on the part of either lessor or lessee, by 15 days’ notice expiring with 
the end of a month of tho tenancy. Every notice under this section must be 
in writing, signed by or on behalf of the person giving it, and tendered or deli¬ 
vered either personally to the party who is intended to be l3ound by it, or to one 
cf his family or servants at his residence, or (if such tender or delivery is not 
pr^ctioable) iriH^xed to a conspicuous part of the property.” 

, A raiyat who lias held without any period having been fixed for tho duration 
tenancy, although ho may not have gained a right of occupancy, cannot 
have his holding determined without reasonable notice to quit; and a notice 
given in the last month of a current year would not be sufficient—(Bakra Nath 
0 . Biuoife Ram, 10 W, R., 33, P. B,). According to section 8, Act VIII 
cf 1869 -(B.0-) ihe landlord has a right to make his own terms with the 
tenant or to turn him out of occupation by serving him with a reasonable notice . 
to quit unless he agrees to pny the^ rent required—-(Janoo lllnndur v. Brijo 
Bingh, 22 W. R., 548). Sm<m notice need not be confined to a simple dematud 
cl possdsaiou and notice to quit on a certain (hty," It is sufficieni if the landlord 
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asks for a higher rate of rest and gives the raiyatP notice to qnit if he declines to 
pay it—(Hem Chunder o.. Badha Prosad, 23 W. R., 440). A tenant-at-wiU 
vrho has been served duly with a notice to qait, may be saccessfslly sued 
for ejectment—(Abdool Kareem v. Omer Chand, 24 W. R., 401). In Rajendra 
Kath V. Bassider Rahman, I. L. .R., 2 Cal., 146, F. B.; 25 W. R., 329, F. B., the 
referring Judge (Markby, J.) observed; “ It is, I think, clear upon the authori¬ 
ties that he could not have been ejected without a reasoqiable notice to quit and 
and then only at the end of the year— (Bakra Nath v. Binode Ram and Janoo 
Mundul V. Brijo Sing). And unless his tenancy has been put an end to by this 
present litigation, it is still subsisting. This last point is one upon which 
the doubt arises in consequence of a decision in llem Chundcr v. Radha 
Persad.. There the learned* Judges, whilst recognizing the right of the 
tenant to a reasonable notice to quit, expiring at the end of tho year, soom never¬ 
theless to consider that the institution of a suit is itself a sudicient demand of 
possession for the purpose of maintaining the suit, and that the tenant’s claim 
for a reasonable notice, expiring at tho end of the year, will be satisfiod by fixing 
such a date for giving up possession as will l)o fair towards himself. If that bo 
so, I do not tliiiik tho plaintiff in the present case could recover possession ; he 
would only be entitled to some compensation for having been ejected too soon. 
But with very great deference, I cannot bring myself to think that the decision I 
have referred to is correct. I do not see how tho landlord, who has not deter¬ 
mined tho tenancy by a proper notice, can, recover in ejectment. Even in the 
case of a tenancy-at-will, it is necessary under English law that tho will should 
be determined—Doe de Jacobs v. Philips, 10 Q. B., 130,* where it was argued 
that the will was determined by bringing the action, but the Court held that it 
Was not so. The case of a raiyat whose tenancy can only he determined at the 
end of tho year by a reasonable notice to quit is a much stronger one. It seems 
to mo impossible to consider such a raiyal otherwise tlian as a tenant from year 
to year. I do not say that tho incidents of the tenancy are precisely tho same as 
those of a yearly tenancy in England. But I cannot think that the raiyat can 
bo ejected without a proper notice to quit. The case of Horn Chunder tv Radha 
Persad, is based upon the decision in Moliomed Rasid v. Jadoo Mirdha, 
(20 W. R., 401), hut 1 am strongly disposed to think that the learned 
Judges did not there intend to lay down any proposition of law at all. I think 
thall; decision * only carries out a suggestion made by the Court for the benefit of 
the parties, and in order to avoid fnrthor litigation.” Tho judgment of the Full 
Bench was delivered by Garth, O.J.: “We are of opinion that in the Case of a 
raiyat of the class specified in the question referred to us, i. e., a raiyat whose 
tenancy can only be determined by a reasonable notice to quit expiring at the end 
of the year, the raiyat can claim to have a suit for ejectment brought against him 
by his landlord dismissed on the ground that he has liad no such notice.” 
Proceedings in a Criminal Court under section 53 of the Code of Criminal 
Procedure are not a sufiiclent demand of possession for the purpose of main¬ 
taining an ejectment suit—(Ramruttun v. Nritya Kali, I. L. R., 4 Cal., 339.) 
There is no difference in law between tho position of a raiyat holding without 
a potta, and that of one holding over after the expiry of the term covered by a 
potta, with the consent of his landlord and both are entitled to a notice to quit—^ 
(Ohaturi Sing v. Mnkund Lai, I. L. R., 7 Cal., 710 j Ram Khelawan Singh t#* 
if asst, Soofidra, 7 W. R., 152). A notice to quit running only for ten days, 
and terminating ^on the 26th Jeyt is not a sufficiently reasonable notice on 
Beasonableness of tvhich a hindlord can maintain a suit in ejectmont against 
ftotios. a tenan^ from year to year—(Ramruttun c, Kiitya, 

4 CaL, 339.)’ A notice to quit thirty days, served by a landlord 
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on his tenant, at a time when the oropfl are ripening, is unreasonable and 
insufficient. Where such a notice was given, the Court refused .to determine 
what would have been a sufficient notice, and to make a decree to take effect at 
a future date on the basis of such notice—(Jubraj Roy v. W. Mackenzie, 5 0. L. 
R., 231). A tenant, other than an occupancy raiyat, is entitled to a reasonable 
notice to quit. “ What is reasonable notice is a question of fact which must bo 
decided in each case according to the particular circumstances, and the local 
customs as to reaping crops and letting land. In the present case a three, 
months’ notice was given ; there was no contention that, at the time when that 
notice expired, any crop was upon tlie ground, the necessity of removing which 
would have made the notice under the circumstances unreasonable. Further the 


notice did, as a matter of fact, expire within seven*days of the close of the year.” 
Per Field, J.—The notice in the case was found good—(Juggut Chundcr v. 
Rup Chand, I. L. R., 9 Cal. 48). There is no authority for the propo¬ 
sition that a notice to quit to a raiyat other than an occupancy raiyat 
must terminate at the end of a cultivating year or by a three months’ 
notice. Such raiyat is only entitled to a ‘ reasonable ’ notice and such 
as will enable him to reap his crop; what is a reasonable notice is a 
question of fact to be decided in each case having regard to it |)articular 
circumstances, and the local customs as to roajung and tilling land.—(Radha- 
govinda v. Rakhal Das, I. L. R., 12 Cal., 82). It is not necessary that the period 
allowed in a notice to quit by a landlord to his tenant should terminate at the 
end of the year but the notice must be in respect of the date of deter¬ 
mination of the tenancy‘as well as in other resijocts to a reasonablo notice. A 
notice to quit served on the 2Gth Pefus, and allowing two months to the tenant 
to vacate his holding, such period thus expiring on the 26th Fgklgun, when it 
appeared that cultivation begali in the months of Magli and Falgun, and that 
they were the months for tilling out land in the distinct, it was held not to be a 
reasonable notice.—(BidhumuMii v. Kcfyutullah, I. L. R., 12 Cal. 93). “There 
is no law in this country which requires a notice to quit, to expire at the end 
of the year and there is no law whicli inquires six months’ notice to be given.”-— 
Per Field, J. (Kali Kishen v, Golamali, I, L. R., 13 Cal. 3). A notice in the 


ini.L.uiJitiuiL alternative form to quit land or pay enhanced rent was 

adopted by Phear, J., in Jumoo Mundur Brijo Singh, 
(22 W. R., 548). But the cori’cctness of this .decision was doubted by Garth, C.! J. 
in Mahamaya v. Nil Madhub, (I. L. R., 11 Cal., 533). The learned Chief Justice 
observed: “ Now in the first place, 1 am not aware of any other case in which 
this ruling of Phear, J., has been approved. It was an extra judicial opinion, 
not necessary for the purposes of the case then under consideration, and I think 
it may be well doubted whether a tenant, after such alternative notice continuing 
iu occupation of the land, would be liable to pay the enhanced rent claimed. * 
• ♦ A notice to quit ought to be clear and unambiguous. This is the English 
rule, and it seems to me a sensible one, but it is not necessary under the cireum- 
fitauc^. to decide that point.” In the same case, however, MoDonell, J. dissen¬ 
ted fcoib the Chief Justice and remarked: “ I am doubtful whether in this coun¬ 


try a notice b^ which a tenant is given his option either to pay an enhanced rent 
from ft certain day or quit, should be hold to be insufficient and invalid (see 
Abeam Billman, L. R., 4 Ex. D. 202). I do not know of any cases in which 
this has been held, and certainly notices in this form have been not unfre- 
quently given by landloi'ds in this country.” The learned Chief Justice seems 
to have overlooked a few other decisions on the same point :-^In Budun Molla 
V. Khottcr Nath, (20 W. R., 441), Markby, J., observed: “ Aocoi'dii|||^.to English 
law^ it would, i believe, be necessary foc'ihe laualord to give a positive noi^e to 

f 0 
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quit before attempting to raise the rent; but having done that ho conld negotiate 
for a new letting on any terms he pleased, and if the tenant hol9 on without any 
new agreement being come to, the landlord could recover for the occnpation at a 
fair rate. “The only difference, therefore, is between a notice to raise the rent 
and a notice to quit. I do not think that these two notices substantially differ. 
I think a notice to raise the rent does in fact put an end to the-tenancy on the 
existing terms, and that it leaves the tenant at liberty to quit his holding at tlio 
end of the year if ho does not choose to pay the rent domandod.”—(Compare 
Eylash Ghunder v. Woomanund, 24 W. R., 413 ; Hurry 'Doyal v. Bam Nidhi, 
1 Shomo’s Law Reporter, 161). Whore several co-sharers have served a joint 
„ , notice to quit upon which notice they jointly institute 

Hotieepf co-sharers. a suit for the recovery of tho land, the fact that one of 
the plaintiffs withdraws from the suit will not prevent the remaining plaintiffs 
.from obtaining a decree for pos-scssion of their shares of tho land—(Dwarkanath 
V. Kali Ghunder, I, L. B., 13 Gal., 75) See notes under section 182. ' 

46. (1) A suit for ejectment on the ground of refusal to 
agree to an enhancement of rent shall not bo 
instituted against a non-oooupancy-raiyat un- 
euhanoe- landlord has tendered to the raiyat an 

agreement to pay the enhanced rent, and the 
raiyat has within throe months before the inslitution of the suit 
refused to execute the agreement. 

46. (2) *A landlord desiring to tender an agreement to a rai¬ 
yat under this section may file it in the • office of such Court or 
officer as tho Local Government appoints in this behalf for service 
on the raiyat. The Court or officer shall forthwith cause it to be 
served on tho raiyat in the prescribed manner, and when it has 
been so served it shall for the purposes of this section be deemed 
to have been tendered. 

Tin’s section embodies an entirely novel provision. 

Sub-sections (1) and (2) Sub-section (1) seems to lay down a general 
principle that no suit in ejectment on tho ground of refusal of an enbancod rent 
shall be instituted unless an agreement has boon tendered, &c., and sub-section 
(2) then lays down how the agreement should bo tendered. Some difficulty will 
take place as to how wo arc to interpret the words “ may file" ” in sub-section 
(2). If “ may ” means “ shall ” sub-section (2) is only a corollary to sub-section 

(1) , and the agreement must always be tendered througb the Gourt or officer 
appointed by the Govern men t. If the Legislature meant by tho word “ may *’ 
to give a disci^tionary power to tho landlord iho agreement might be tendered 
•privately under sub-section (1) or through the Court or officer under sub-section 

(2) . This is the more reasonable interpretation of the section. 

“ When the agreement is tendered to the raiyat out of Court, he will deny 
the tender, and when it is served througli the Court, he will deny the service, and 
the experience of enhancement notices shows how extremely difficult it is for ^ibo 
landlord to piivo tender or service.* The result will be that ejectment will wwe- 
Jy, if evii^, bo successful.'ir-fAfr. Justice FiekVs Minute), 

27 
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"Section 46 (2). —The agreement under this section shall hfe filed in the 
Conrt having jurisdiction to entertain a suit for arrears of rent of the holding, 
and shall be served on the raiyat in the manner proscribed for the service of a 
summons on a defendant under the Code of Civil Procedure, on payiaent of the 
fee proscribed by the High Court ” (Local Government Rules). 

46. (3) If a raiyat on whom an agreement has been served 
under sub-section (2) executes it, and within one month from 
the date of service ^filcs it in the office from which it issued, it 
shall take effect from* the commencement of the agricultural 
year next following. 

46. When an agreement has been executed and filed 
by a raiyat under sub-section (3), the Court or officer in wliose 
office it is so filed shall foi’thwith cause a notice of its being so 
’ executed and filed to be served on the landlord in the prescribed 
manner. 

" Section 46 (4) : —The notice under this section shall be filed in the suit 
having jurisdiction to entertain a suit for arrears of rent of the holding, and shall 
be served on the landlord in the manner prescribed for the service of a summons 
on a defendant under the Code of Civ^l J*rocednre on payment of the process fee 
prescribed by the High Court,” Government Rules). 

46. (5) If the raiyat docs not execute the agreement and 
file it under sub-section (3), he shall be deemed for the purposes 
of this section to have refused to execute it. 

46. (C) If a raiyat refuses to execute an agreement ten¬ 
dered to him under this section, and the landlord thereupon in¬ 
stitutes a suit to eject him, the Court shall determine what fent 
is fair and equitable for the holding. 

Tho rule in this sub-scction is according to the spirit of the decisions under 
the old Act. “ The defendant,” observed the Court in a case, “ has no right of 
occupancy; when tho plaintiff instead of giving him notice to quit the land, 
chooses to retain him as a tenant, and asks the Court to compel tho tenant to 
enter into an engagement to pay rent, the Court is bound to soo that it does 
not enforce tho payment of any rates but such a.s are just and 0 ({uitable.—(Bam 
Mohan v. MadbooSoodan, 11 W. R.,384). This decision was in coufonuity with 
a Full Bench ruling which after many conflicting decisions settled the law on 
the subject, “ It was contended,” said Peacock, C. J., in delivering tho judgment 
of the Court, " that tho landlord may enhance the rent of a raiyat to any amount 
he pleases, and specify any grounds that ho pleases for such enhancement; and 
that ho is not bound to prove that any of such grounds exist, and that it is for 
the raiyat to piwe that no such grounds exist. It appears to me that a landloi'd 
cannot enbanoo his rent, unless he states the grounds on which he seeks to 
enhance, and if those grounds are disputed, it will be for the Couri^ to determine 
whether they exist, and whether they are such as. to Justify the enhancement.” 
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Fsur diBd equitable rent. —Sco sub-section (9) which follows, and sectign 
24 ante and notes. Where the tenant was found to have no right of occupancy, 
and the landlord sought to enhance his rent, amongst other grounds on the 
ground that ,tho land was situated on the bants of a navigable river, and that, 
a Government road had boon opened in tlie neighbourhood, it was held that ho 
was entitled to do so—(Pitamburu. Ramtanoo, lU W.^., 122.) 

46. (7) If the raiyat agrees to pay the rent so determined, 
he shall be entitled to remain in occupation o*f his holding at that 
rent for a term of live years from the date* of the agreement, but 
on the expiration of that term shall be liable to ejectment under 
the conditions mentioned in the last foregoing section, unless ho 
has acquired a right of occupancy. 

46 (8) If the raiyat does not agree to pay the rent so deter¬ 
mined, the Court shall pass a decree for ejectment. 

It seems that afler delerrainiug wliat is a fair and ocpiitablo rent, the Court 
will have to give some time to tho raiyat to express bis intontioii as to wbetbor 
he agrees or refuses to pay that rent, and then pass a decree for ejectment. The 
consent or refusal may, in exceptioual cases, be titken at once with the determi¬ 
nation of the fair rent. • 

46. (9) In determining what rent is fair and equitable, tho 
Court shall Rave regard to the rents generally paid by raiyats for 
land of a similar description and with, like advantages in the 
same village. 

This rule has been taken from tho Great Bent Case which laid down that 
whore tho prevailing rate exists, that is the fair and equitable rent. 

“ Generally paid by raiyats” obviously means generally paid by non- 
ocmwancy iwyats. The rout of an occupancy raiyat need not, however, bo neces¬ 
sarily disregarded in determining a fair and equitable rent. 

47. Where a raiyat has been in occupation of land and a 

Explanation' of “ad. i® CXCCUtcd with a vlcW to a COntiuU- 

mitted to oooupation.” aucc of liis occupatiou, lic is uot to he deemed 
to be admitted to occupation by that lease for the purposes of 
this chapter, notwitlistanding that the lease may purport to ad¬ 
mit him to occupation. 

Other incidents of a non^occupaney holding. 

Right to sublet: —Section 85 post which treats of subletting is wide enough 
to include a non-oocupaucy raiyat, because tho power to sublet is given to the 
‘ raiyat,’ but in the case of a non-occupancy raiyat, whose status depends upon 
contract, the landlord may put in a condition of forfeiture upou subletting. And 
though section 178 (3) (c) protects an occupancy raiyat against a contract prohibi¬ 
ting subletting, it does not protect a non-occnpancy raiyat from the effect of snoh 
a contract; and if we read clausq ^e) with section (c) and (d) of section 178, it 
seems have been the clear intention of the Legislature- that the landlord can by 
express agreement prohibit subletting bjia non-occupancy raiyat. If the forfeiture 
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be stipulated in the contract, breach of the contract may give a good cause of 
action to the landlord to proceed under section 44 <mte. But where sublotting 
has not been expressly provided for in the contract, does a non-ocoupancy raiyat 
by subletting render his holding unfit for the purposes of his tenancy (section 44 
b) P That is a question of fact and will depend upon the circumstances attending 
the inception of tho teihincy. 

Inheritability ;—Where there is a custom or usage, section (178) (3) (d) 
with govern the case. Death of the non-occupancy luiyat is no ground of de¬ 
termination of thp tenancy^; and possibly under the general principles of equity 
and good conscience, the heir of a non-occupaucy will have the benefit of the re¬ 
mainder of the term of a r’cgistcred or a determined lease. In the case of a tenancy 
without a lease, tho tenancy will be considoi*ed as continuing from year to year, 
and equity will not allow it to be inheritable. A contrary view involves the risk 
of laying down that a non-occupancy holding is a permanent property, and will 
he in the hands of the heirs of tho landholder, as long as they are available—a 
proposition which is absurd. 

Bight to transfer ;—Where there is a custom, section 178 (3) (d) will go¬ 
vern the case. Otherwise a non-occupancy raiyat may not tiunsfer his holding. 


CHAPTJER yil. 


Umder-Raiyats. 


48. The landlord an nnder-raiyat holding at a moncy- 
Limit of rent recover- Tcnt shall not be entitled to recover rent ex- 
able from under-raiyats. ceeding thc Tcnt which hc himsolf pays by 

more than the following percentage of the same, (namely) :— 

(«) when the rent payable by the under-raiyat is payable 
under a registered lease or agreement—fifty per cent.; 
and 

(ft) in any other case—^twenty-five per cent. 

Holding at a money rent ” obviously qualifies ‘ under-raiyat.” If it were 
the intention of the Legislature, as some commentators have ai-gned, that these 
words should qualify “ landlord,” a comma would have followed “under-raiyat.” 
Besides the ex^^ussion “ holding at a money rent ” describes the status of a 
subordinate holder and thei’ofore qualifies “ under-raiyat.” To join that expression 
to the term “ landlord ” is to join two incongruous things. To find out the per¬ 
centage would again be an intricate question if the latter hypothesis be adopted. 

This section will have therefore no application where tho under-raiyat iMiyB 
tent in kind, ^ 


liegutffred hose: See pp. 203—206 ante. 

49. An under-raiyat shall not be liable to be ejected by 
Besfcmuim on ejeat- bi8 landlord, except— 

(«) 0*1 the ex{,irataon of the teim of a 
written lease; • 



8S0. 49.] 


TEE BENGAL TENANCY ACT. 


213 


(6) when holding otherwise than under fC written lease, at 
the end of the agricultural year next following the 
year in which a notice to quit is served upon him hy 
his landlord. 

An “ uiidor-raiyat ” is not a “ raiyat ” (see scctiov 4 and notes, pp. 46-47) 
and therefore the provisions of Chapter VI will not apply to him jot>r se, bat on 
the principle that the limitations to which a landlord is subject govern also the 
tenant (compare section 194 jons/), the “ undor-raiyat ” will be snbjoct to section 
44 ante, and notwithstanding that this section says that ejectment of an under- 
• raiyat .is not possible except under the grounds mentioned herein an ‘ under- 
raiyat,’ it seems, will bo subject to ejectment on other grounds, e. g., broach of 
contract and so on. 

This section should be read with scctien GO ante. 

It is doubtful if section 89 will apply to an nndor-raiyat. “ Tenure,”, or 
“ holding ” includes the interest of a middle-man, or a raiyat, hut not of an undor- 

raiyat | see section 3 (9) j and section 89 refers to a tenure or nnder-tenuro. 
But in the present case the benefit of section 89 will equitably apply to an nndcr- 
raiyat also. 

Notice to quit :—See notes at pp. 200-209. ante. 

Other incidents of an nnder-raiyat’s tenancy. * 

Bight of occupancy :-“See section 20, and notes at p. 96 ante. 

0 

Right to transfer ;—His right to transfer depends upon custom—see sec¬ 
tion 83. So under the old law—-(Bauamali t’, Kailas Chuuder, I. L. R,, 4 Cal., 
136). 


CnAPTEE VIII. 

e 

General Provisions as to Rent. 

These provisions are meant to apply to all tenants and have therefore been 
characterised as ‘gcneinl. ’ They include the following sub-heads (1) Bales 
and presumjpiio^ as to amount of rent, (2) Alteration of rent on alteration of area, 
(3) Payment of rent, (4>) Beceipts and accounts, (5) Deposit of rent, (6) Arrears of 
rmt, (7) Produce rents, (8) Liahiliiy of rent on change of landlord, or after transfer 
of tenme or holding, and (9) Illegal Gases ^c. There are other general principles 
which have been omitted, such as, (1) The conditions under which the relation 
of landlord and tenant exists. (2) Determination of that relation. (3) Condi* 
tions under which rent is payable and the relation continues. The 1st has been 
treated at pp. 3—9 ante, and the 2nd at pp. 9—12 ante. The 3rd will be treated 
under Arrears of rent. 


Mules md presumptions as to amount of rent. 

The following section has compressed sections 4, 10 and .17 of Act Vltl of 
1869 B.O., and corresponding 8ection%4, 15 and 16 of Act X of 1869. 
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60. (1) Wljere a tenure-holder or raiyat and his prede- 

Buies and preaump. ccssors in interest liavo held at a rent or rate 
tiona aa to fixity of rent. Qf ip|?-}iich has not been chaugcd from the 

time of the Permanent Settlement, the rent or rate of rent shall 
not be liable to be increased except on the ground of an altera¬ 
tion in the area of the tenure or holding. 

Section 4, provided t “ Raiyats who, in any provinces to whicdi this Act 
The old law. nie^y, ^ppb > land at fixed rates of rent, which shall 

not have been changed from the time of the Permanent Settlement of such.. 
province, are entitled to receive pofctahs at those rates.” 

So section 16 of Act VIII of 1869 B.C. (section 15 of Act X of 1869) pro¬ 
vided : “ No dependent talukdar or other person po.ssessiug a permanent trans¬ 
ferable interest in land intermediate between the proprietor of an estate and the 
rayat, who, in any province to which the provisions of this Act may apply, holds 
his taluk or tenure (otherwise than under a terminable lease) at a fixed rent 
■which has not been changed from the time of the Permanent Settlement, shall 
be liable to any enhancement of such rent, anything in section 51, Regulation 
VIII of 1793, or in any other law, to the contrary notwithstanding.” 


Tenure-holder or raiyat and his predecessors in interest.— The word 
“ predecessors ” seems to pimply that in case of transfers, the purchasing tenant 
may add to his tenure the time of his prcdeceslor, the outgoing tenant. Under 
section 4 of Act VIII of 1869 B.C., it has been liold that the mode in which the 
tenant acquired the land did not effect tho application of the nile—(Tirlliannnd 
Thakur v. Herdu Jha, I. L. R., 9 Cal., 252 j Ram Nath v. Watson, per Peacock, 
0. J., 1 R. J. P. J., 54; Raj Kishore v, Hnreohur, 10 W, R., 429; Kashi Nath 
e. Bama Sundari, 11 W. R., 117.) 

At A rent or rate of rent;— This phrase has been adopted in lion of “ fixed 
rates ” which caused some difficulty (see pp. 92-93 ante). 

“ Wo have omitted from section 50, which enacts the well-known presump¬ 
tion arising from holding at a rent unchanged for twenty years, the sub-section 
which made the presumption applicable to produce-rents, as opinions generally 
were opposed to it”—(JB. 8. 0., No. III). 


SiSbrenoe of currency 
U.fiot» variation. 

,60 (4 R. J. P. 
Watson Ss Go. 


Which has not been changed.— The change of Sicca rupees into Com¬ 
pany’s does not alter tho fixity of the rate—(Kalichum 
V. Shoshee Dasee, 1 W. R., 248, 356 (3 R» J. P. J., 353); 
Khattyani Debia v. Soondari Dobia, 2 W. R., (Act X), 
J., 154) ; Tarasoondari v. Sibesvar, 6 W. R,, (Act X), 51 ; 
V, Nundolal Sircar, 21 W. R., 420). A Sicca rupee exceeds 
the Company’s rupee by 1 anna 5 cowries and 1 kranti. 
variation In The variation of a few rupees between a raiyat’s admitted 
tfiajainma. jumma and the jumma of his dowHs not such a variation 

M to destroy the right of a fixed jumma—(Huro Nath v. Ameer Biswas, 1 W. 
R., 230). A nominal reduction or a trifling difference in tho jumma, is not a 
vacation that deprives the raiyat of the benefit of the presumption under this 
section—(Rammttun v, Chnndramukhi, 2 W. R., Act X, 74). The difference of 
it rupee in a jumma of 60 rupees was held to be not sufficient to destroy the pre- 
"snmption—(Anandalal v. Hills, 4 W. R., Act X. 33). A variation of one anna 
,;d^ieS not destroy the unifmmiity required by this section—(Mnnsoor Ali v. Bnnno 
, 7 W, R., 282). A trifling difference in jumna does not necessarily 
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affect the fact of an uniform payment—(Elahi Bax v. Rapan Teleo, 7 W. R., 
384). A variation in the rate of i«nt which does not affect the integrity of the 
jvmmd does not rebut the presumption of a holding at a fixed rent from the 
Permanent Settlement—(Gopalchuuder v. Mathurmohun, 3 W. R., Act X, 132). 
Where a tenant showed uniform payment of rent for iiiuoteen years, and a slight 
difference (two or throe annas) in the rate for a long period prior thereto, he 
was allowed the benefit of the presumption undos Act VIII of 1869 (B.C.), 

section 4—(R. Watson & Co. v. Nundolal Sircar, 21 W. 

Abwabs. ^ 420). Abwabs are not rents, and therefore the collec¬ 

tion of abwabs in addition to rent does not constitute a variation which would 
affect the presumption of this section—(2 W. R*., Act X, 93, 4 R. J. P. J., 

■ 308). An abatement of rent by order of a Civil Court 

or alienation does not in consequcnco ot a diiuvion does not prove alteration of 
afifoct the presumption gf gy affect a raiyat’s claim to the benefit of 

of the presumption arising under this section—(Reazoonnesa v. Tookan Jha, 10 
W. R., 246). Where an abatement of rent is allowed in a lump sum upon a 
lump jumma on account of lands rendered uncultnnible by the overfliow of a 
river, the abatement is not such a variation of the rate of rent as to debar the 
raiyat from the benefit of the presumption under this section—(Radha Gobindo 
1 ?. Kiamatulla, 21 W. R., 401). When a tenant holding land which had paid an 
uniform rent since the Permanent Settlement., relinquished a portion of his hold¬ 
ing, and received a fresh potiah from his landlord, in which a deduction was 
mode for the relinquished laiid, it was held that the fixRy of rent for the remain¬ 
ing portion was not affected by the arrangement. The pottah was merely the 
confirmation of the tenancy already existing—(Kenaram v. llamkoomar, 2 W. R., 
(Act X, 17). . So a diminution in the jumma cj^used by the alienation of a' por¬ 
tion of his jote does not deprive a raiyat of the benefit of the presumption of 
section 4. Ih. Tho sale of a portion of a, tenure involving a distribution 
of tbo rent over two parts docs not amount to a change of rent within the mean¬ 
ing of section 4 of Act VIll of 1869 (B.C.), so as to deprive the defendant of the 
benefit of tho presumption under that section—(Soodha Mukhi v. Ramgatti, 20 
W. R., 419). But the puroliaaor of sevenil holdings of cultivating raiyats cannot, 
by uniting them and paying one rent for the whol6, change their character with¬ 
out tho consent of the landlord—(Mouhi Buksh v. Jadoonath, 21 W. R., 207). 

A mere alteration in tho rate of rent will not prove variation, unless the 
tenant subinitied to or paid tho enhanced rent—(Gopal 
ra“®o®f?enr*or“S Mundlo v. Noho Kishen, 5 W. R., Act X, 83). But, 
parte decree’does not de- on the other hand, it is not uniformity in the amount 
stroy the presumption, actually paid that is required to raise the presumption, 
but only the uniformity in tho rate agreed upon, either express or implied, be¬ 
tween the parties to be paid—(W. Moran v. Anand Cbunder, 6 W. K., Act X, 
35). Eic-paWe summary decrees are not satisfactory proof that a variation has 
taken place in the amouul of the rent paid so as to destroy tho presumption 
under section 4, Act X—(Kaleekanto v. Bibi Aslirufunnesa, 2 W. E., 326; Joy- 
kisbore v. Gopallal, 6 W. R., Act X, 28). A putnidar is protected from ©u- 
baucement under section 15, Act X, notwithstanding a decree passed before thii4^ 
Act, by which the zemindar was declared entitled to enhance, the latter having 
omitted to take any effectual steps before the Act to vary the rent since the 
Decennial Settlement—(Gobind Chuuder v. Haronath, 5 W. R., Act X, 10 j 
eontraf see also Kaleo Chunder u. Ruttun Gopal, 11 W. R., 571). In a suit for 
1 J- . tPtr f enhanced rent brought by a landlord under Act X, the ■ 
d^ee?. *' ^ benefit lof the presumption under section 4 arising friuh 

twenty years uniform payment- of rent cannot avail th«r 
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raiyat against a fomor decree of a competent Court declaring his holding 
liable to enhancement—(Rakhal Dass v. Sbaik Golam, 2 W. R., ^ct X, 
69). This decision was adopted by the Privy Council as to the presumption 
under sections 15 and 16 referring to under-tenants or talukdars—(Nuffor- 
ohnnder ». Jonathan Ponison, 19 W. R., 175, P. C.; 12 B. L. B., 153 ; and 
Hnrro Nath v. Gobind Chunder, 23 W. R., 362 ; P. 0. 15 B. L. R., 120 ; L. B., 
2 I. A., 193). So a decree of the late Sudder Court fixing an enhanced jumma 
for a certain jote, passed before the promulgation of Act ^ was hold not to have 
become ineffectual by tjio fact of no rents having been recovered under it— 
(Doorga Churon o. Doya Moyee, 20 W. R., 243). And the acceptance of old rent 
for years subsequent to th6 date of a decree enhancing the rent, is no waiver to 
plaintiff’s claim to the higher rate decreed—(Mr. Lander v, Bonodo Lall, .6 W. 
B., Act X, 37. See also Woodoy Narain v. Tarini Ghuran, 11 W, R., 496), 
On the other hand wltere a tenant's title to moknmri tenure is established under 
a judicial decree of 1792, ho having been at some time force<l to pay a Itirgor rent 
than was due will not render him liable to enhanced rent for ever—(Goluk 
Chunder v. Sandes, 5 W. 11,, Act .X, .32). In a suit by the present defendant- 
against the present plaiutilT for enhancement of rent, the Court of first instance 
and the High Court gave plaintiffs decrees for onliancod rent. The Privy^ 
"COnncil in the year 1873 reversed those decrees, and held that the rent could 
iKrti be ephanced. Before tlic date of the Privy Council judgment, the present 
defendant obtained several other judgments for enhanced i-ont against the present 
plaintiff. No application, was nuule by him for review of those judgments, but 
jn 1875 he brought this suit to recover the difftb-ence botween the amount of 
enhanced rent recovered, and the fixeef rent which ho was bound to pay. Held 
by Mfiephersop, Markby and AinsUe, .T. J., that the th-crees for tvihaneod rent 
were superseded, as the former class of decrees are ipso facto superseded so far 
as the controlling decree is nullified, and tl»at such a suit as the present one 
would lie—(Joges Chunder Kali Churan, I, L. R., 3 Cal., 30, P. B. ; Mahomed 
Blaheo Buksh v. Kaleo Mohan, I. L. R., 5 Cal., 589 ; Sltama Prosad v. Hurro 
Prosad, 10 Moo. I. A,, 203 ; 3 W. R. P. C., 11). Plaintiff sued defendant in 
1873 for aiToars of rent at a certain rate. Defendant pleaded that the land had 
been held by him at an unifom? rent for more than twenty year’s, and this con- 
tiBntion was supported by the Court. Plaintiff then gfivo the defendant notice 
pf enhancement and sued to recover rent for two years at tho lAte stated by 
defendant and for one year at an increased rate. To this suit defendant raised 
substantially the same defence : llelA that the decision in the previous suit was 
not a bar to the present suit, there being two questions for consideration, 
whether there had been an uniform payment of rent for twenty years and if so, 
Vihether tho presumption, which the law directs to bo drawn from such uniform 
paytnent, had boon rebutted Iqr the plaintiff; neither of which questions had been 
concluded by the previous decision—(Qopoe Mohan ». Hills, I. L. R., 3 Cal., 
789)-. The question in this case depended upon the phsadings in the former suit, 
observed: “ One of these questions (tho 2nd) was not, and could not 
lb jone ibto in the previous suit. It has nothing whatever to do with the former 
where the landlord received different rates of rent at some earlier period. 
No doubt the Court in tho former ease did express an opinion that for twenty 
years rent had been paid at an uniform rate; but even tliat was not a question 
in issue in the former suit, and in mch a manner as to make the decision in the 
fqtmcr suit for enhtilicement of tho of a share in a df^ndant teluk, the 
u^indari under which ^e taluk was held wjis partitioned under a butwaM 
Im^iong tho Kcmindars. A ton-anna share was allcitod to one (the present, plain.^ 
i^ff), a fmir-annn share to another, and^*two-anna share to a third. The taluk- 
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dars continued to hold the entire property, and paid the reni; apportioned by law 
severally to each of tho parties entitled. In 1801 the owner of the. two-anna 
share obtained a decree against the tnlukdars for enhancement of the rout of liis 
shai’ 0 . In the present suit agfiinst the same talakdars, the defendants contended 
that the rent of their taluk had,not been changed for a period of more than 
twenty years before suit. It was liold that the hiluk, whicli was intended by 
section 17 of the Rent Act, wa.s the original taluk, ani4 that if the defendants 
could show that the rent of tliat t.aluk had remained unchanged, either in its 
original entirety or apportioned as it had been under the butvvara, they would be 
entitled to the beuefit of tlio section ; but that the decreo'in the suit of IBdl had 
the effect of ouhanciiig the rent payalilo for the whole taluk, and that the plain¬ 
tiff could avail herself of that decree, though .she was not a i)arty to it—(tSarut 
Sundari v. Auuiida Mohan, I. h. R., 6 Cal., 273). N brought a suit against i* for 
eiihancenrent of rent. P’s defence was (I ) tint uo notice of * eulianccmout had 
been given ;• (2) that the rent was iiot enlianeeablo, as ho and his predeoo.s.sor.s in 
title had held it at a fixed i-ent from the date of the Permanent Settlomout. 
The ‘suit was dismisscul on the ground that uo iiolice had boon given; but tho 
Munsiff stated iu bis judgment that ho considered the rent etihanceablo, beca-nso 
he did not believe iu the genuineness of tho doeunietitary evidence produced by 
I*. The decree merely ordered that the suit should be tUsmifised, the portion 
of tho judgment as to the enhaneeability of the rent not being embodied iu tho 
decree. P therefore had no right of appeal agaiu.st that portion of the judgment. 
In a subsequent suit by N against P for euhanecmeiit of rent of the same tenure, 
it was held that P was pi-eeltided by the dcc.ision iu thc’former suit, from deny- ' 
ing that tho rent of tho tenure was onhancbiiblo, a,lthoug}i tho decision on that 
point was not e/nbodied in tho decree—(Nianuit Khan v. Pliadu Biildia, 1. L. R., 

6 Cal., 319 F. B.). In NundlaV e. Bedlioomukhy, I. L. R., 13 Cal., 17, tho 
correctness of tins decision was doubted and relyjng upon a portion of the judg¬ 
ment of Run Bahadur «. Luoho Koer, 1. L. R., P. (b, 11 Cal., 301, it was maintained 
that where a former suit between the same parties in rc.speet of the same subject 
matter lias been dismissed on a preliminary point, a finding in tlwit suit as to the 
merits in tho plaintiff’s favor will not bar t he defendant from putting forwaixl 
the same defence on the merits iu a subsequent suit by the same plaintiff against 
the same defendant. 

In deciding cases under this section, it is only n'ccessaiy to consider whether 
the 1 ‘aiyat has hold at a fixed rout and from tlie Porraanont 
If land has been held Settlement. For definition of “Permanent Settlement,’ 
Pc?Snen7“setu“ment see su1)-scction 12 of section 3 anfe, “ The* right of 
the nature of ^e hold- exemption from onhancement is founded upon the simple 
Julredf* fact of the land having boon bold at a fixed rate of rent 

from the time of the Permauient Settlement. When it is 
proved that the land has been so held, no further question arises as to whether 
it was so held under an isfrinmri or mokurnri potta, or whether tho person 
claiming tho right to enhance is an auciion-piirchasor or not. Sections 3 and 4 
of Act X make no mention of the nature of tho potta under which tho land has 
been held, or of the right under which a fixed I’ent has been paid without altor^ 
lion, but exempt from assessment lands which have been held at fixed rents froni 
the time of the Peimanent Settlement, Tho presumption required to bo made 
is not that the land has been held by the raiy^ and his ancestors, or by him' 
and., the persons who had power to alienjife it to him, bnttsimply th^t it has 
been held at a fixed rent.”—(Ram Nath v. Watson, 1 Board’s Rep., Ifi9, jper' 
Peacock, C.J.) • 

28 , 
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When a raiyat has hold at a fixed rent from the time of the Pormanent Set¬ 
tlement, he is entitled to demand a pDtta at the fi)^ed rate 
Proteotion against at which ho has hold, and his rent can be onlianc^ even 
auo n-puro asors. auction'])ui'eliascr at a sale for arrears of revenne 

—(Sadnb v. Mabainaya, 6 W. Jl., Act X, IG ; 1 Ind. Jui*., 77.) The raiyat is 
equally protected, whether the sale of the estate was made under the former-salo 
law, Act I of 1845, or t^ie existing law, Act XI of 1859, Under Act I of 1845, 
section 2G, a teimro was only secure from eiihancciaent when it had been hold 
at a “ fixed rent more than twelve years before the Permationt Settlement; " but 
this has been modified* by sectioti 1 of Act X, of 1S59, which says, that «nch. 
parts of section 26, Act I of 1845 as relate to the enhancement of routs and eject¬ 
ment of tenants by the purchaser of an estate sold for arrears of Government 
revenue, ai’e declared subject to certain modifications, one of which is that con- 
tainod in section 3, vis., that a raiyat who has held at a fixed rate of rent, which 
has not been changed from tho time of the Permauent Settlomont,. is entitled to 
receive a potta at that rate—(Hurryhur v. Puddo liochan, 7 W. It., 176, P. B.) 
Auction-purchasers at a revenue sale were declared entitled, after nof ice Huly 
given, to enhance the rents of all under-tenures and to eject all under-tenants 
with the folloAving exceptions, and clause 2 of section 2G of Act I of 1845, and 
Act XII of 1841, gave tho first and sccotid exceptions, rtz., (1) Istemiwi or 
Mokumri tenures held at a fixed rent more than tv\'olvc ycar.s before tho Perma¬ 
nent Scttletnent; (2) tenures existing at the time of the Decennial Settlement, 
but not proved to be liable to iucroase of assessment, on tho grounds stated in 
section 51, Regulation* VIII of 1793. Clauso 2 of .section 37 of Act XT of 1859 
made however exceptions for (i) Isterrtrari or Jlokumri tenures hold at a fixed 
rent from the time of the Permauent Stittlcment; (2) tenures existing at the 
time of Settlement, ■which have not been liohl at a fi.xed rout, provided always, 
that the rent.? of such tcnui*es shall be liable to enhaiuiomont under any law for 
the time being in force for the enhancement of tlio rent of such tenures. It will 
thus appear that under clauses 2 of sections 27 and 26 respectively of Acts XII 
pf 1841 and I of 1845, tho tenures, if shown to be in existence a|(,the time of tho 
Depennial Settlement, were protected from ouhiinc<‘meii.(, unless the auetion- 
purfjbasor could prove their liability thereto ; under the com'spomling clause in 
Act XI. of 1859, tho tenant is pixdectcd from ejoi'tmcnt but is liable to enhance¬ 
ment uuh'ss he can jjrove that he hehl at affixed rent from the time of the Per¬ 
manent Settlement. The burdon of proof in tlii.s latter case i.s, however, conside¬ 
rably lengthened by the twenty years’ pixisnmptiori of sections 4 and 16 of Act X 
of 1859 (ftfcctioris 4 and. 17 of Act VIII of 1869 B.C.), corresponding to tho present 
section. A tenant who has hold land since* the J’onnanent Settlement, but at 
a varying rate, acqtiires no rigid under thi.s seiction ; Ids position is in no respect 
superior to an ordinary raiyat with a right of occupancy ; and consequently he is 
only entitled to a potta at fair and ccpiitable rates—(Dinabundu v. Ramdhou, 
9 W. R., 522.) 

Xb^cept on the ground of an alteration in the area of the holding or 
_ ,, ^ , tenure. —'I’he use of tho word “ alteration” is not veiy 

to Alteixatiou implies a change by addition or 

subtraction. If .a tenant holds ostensibly a certain 
quantity of land, but it is found on measurement that he holds more than whftt 
he px*o£esscB to hold, can we say that there lias been an alteration in the area P 
Por notes under this head, see section 52 of tho Act. 

In any suit or other proceedhig undeif this Aot.— Probably the yvords 
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“ in any suit under this Act ” were not intended to 
presumption to oases under this Act—(Per 
dor. Norman, J., in Dukhina Mohan v. Kui’eoinalla, 12 W, 

♦ R., 243.) Under this ruling it is doubtful whether the 

presumption of twenty years could not bo urged in a suit by a zemindar against 
a talukdar for euluincemont of rent under Regulation VlTl of 1793, section 51. 
This point has boon now settled by tlio decision of Hurro Nath r. Gobind 
Chunder, 23 W. R., 352, P. C., their Lonlshifjs holding <hal even a dependent 
talukdar who, under section 51, lliignlatiou VIII of 1793, might otherwise be 
liable to enliancement was exemjited by section 1.5, A<!t X., if he held his tenure 
otherwise than imdcv a terminable lease and at a fixed unvarying rate from the 
l*ermai)erit Settlemeut. 

50. (2) If it is provod in any suit or other proceeding 
under this Act that citlier a tenure-holder or raiyat and liis pre¬ 
decessors in interest liavo Ueld at a rent or rate of rent Avliioh has 
not been changed during the twenty years immediately before the 
institution of tUe suit or proceeding, it shall be presumed, until 
the contrary is shown, that they have held at that rent or rate 


Provided that if it is reejnired by or under any enactment 
that in any local area tenancies, or any classes of tenancies, at 
fixed rents or rates of reiit shall bo registered as such on, or 
before, a date specified by or under th(j enactment, the foregoing 
presumption shall not after tliat date apply to any tenancy, or, 
as the case may be, to any tenancy of that class in that local 
area unless the tenancy has been so registered. 


Section 4 llllfAct VIII of IBdt) ran as follows ; “ Wlumevci* in any suit under 
Th old law aim! I be proved, that the rent at which land is 

held by a raiyat in any sticli province luis not been 
changed for a period of twenty years before the commerieomont of the suit, 
it shall be ]n’esurned that the land lias been held at that rent from tho time of the 
Permanent Settlement, unless the contiiuy bo shown, or unless it bo proved 
that such rent was fixed at some later period." And section 17 of Act VIII of 
1869 B. 0. (section 16 of Act X of 1859) pi-ovided : “ Whenever in any suit 
under this Act, it shall be proved that the rent at which a taluk or other tenure 
is held in tlic said provinces ha.s nut been changed for a period of twenty 
years before the commenciunent of Ihe suit, it sljall be presumed that such taluk 
or tenure has been hold at that i-ont from tlio time of the Permanent Settlomeiit, 
unless the contrary be shown, or it be proved that such rent was fixed at some 
later period.” 


If it is proved that, &C. —In a suit for ouliancemeni there must be legal 
evidence or j>roo/ of twenty years’ uniform rent heforo 
tablSuiSApreBSiption/ defendant can obtain the benefit of the presumption under 

section 4, Act X of 1859-(Raj Narain e. Atkins, 1 W. 
R., 45; 3 R. J. P. J., 161. See also 3 W. R., Act X, 148 ; Ram Kishore u. 
Ch^d Mundul, 6 W. B., Act X, 84). It would not be ffenorally sufficient for 
the raiyat to swear that lie has paid rent at a uniform ra^c for more thaa twenty 
years mthout proving such imymonts 'by dakhilas or other goml independent 
evidence—(litti'O phundor r. Mohesh Chandra, 5 W. 11., Act X, 89; Kalee 
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Koomaree v, Shuinboo Ohunder, 6 W. R., Act X, 23; Prom Shaboo v. Sheik 
Nyamat Ali, Ih., Act X, 89; Ananda Suudari v. Doorga Moni, 76. Act X, 
91). A raiyat is bound to give strict proof of a uniform pay merit of rent for twenty 
yeare. That is a matter which should not bo decided in his favor on mere »- 
forencc—(Sham Lull Boistub Chum, 7 W. R., 407). The evidence must go 
the distance of twenty years at least—(Bungo Chandra v. Ram Kanye, 10 W. R., 
250). The presumption cannot be cstablisbod by imperfect and unproved evi¬ 
dence—(Sree Nath v. Pogliaii, 17 W. R., 374). On the other hand it has boou 
held that a raiyat is not bound to file dakhilas in order to establish the presump¬ 
tion allowed Act X of 1869, section 4, if ho can establish it by other good in¬ 
dependent evidence—(Radtia Gobind v. Sharaa Sundari, 21 W. li., 403; Klabee 
Bux r. Rupan Tilee, 7 W. R., 284; Gobinda Kuimokar v. Kumud Nath, 3 W, 
R., Act X, 148). The sworn declaration of the raiyat that the rent had not 
varied for more than twenty years corroborated by the records of tie Collec- 
torate which showed that the rent had been the same as it had been more than 
thirty, yeara ago, was sufficient to warrant the presumption—(Raj Boorlub 
V. Mohessur Bhutt, 10 W. R., 364). A uniform payment may bo proved 
by evidence very much short of the production of receipts for each and 
every year during such period—(Koinal Luclian v. Zaftviruddin, 7 W. R,, 
417). Nor need he prove receipts for twenty consecutive years before the date 
of suit, if ho happens to have lost tlie dakhilas for one or two years—(Katyanoo 
Debi V. Sundari Debi, 2 W. R., Act X, 60 ; 4 R. J. P. J., 1.54) ; more esiiccially 
where the landlord refu.sj!S to lake rent a few yeais before suit—(Gyaram Dutt 
V. Goroo Churan, 2 W. R., Act X, 59). As to proof of uniform rent for twenty 
years the decisions all tend to show tliat it is not necessary to prove for each 
sejwxate year of the twenty, ^ })roviilc‘d thiit the receipts extend over that 
period—(ilun’O Nath'v. Chifcra Moni, 3 W. R., Act X, 122; so 1 W. R., 
280 ; 3 R. .f. P. J., 135). Bu4])roof of uniform payment must bo shown, if not 
for every year in twenty years, at least for the greater portion of that period, 
and for years in the earlier as well as in the later portion of the same—(Sumo 
Moyi t’. Baboo Khan, 9 W. It., 270). The mostrecmil explunatiqi||pn this point is 
thus given by I’lieai*, J. : “ We will add that the Judge ought not to pi-esumo & 
uniform rent for twenty years preeeiliug suit upon evidence which only touuhed 
a portion of that period. Por instance, suiipose the ovidouco to satisfy him that 
the rent had been uniform for eigliteeii yeara before suit, he would be wrong in 
presuming from that alone th.it it must have been uniform for two more also, or 
in other words, for twenty years on the whole. On the other hand, to support 
a finding of uniformity for any given number of years, it is not ncce.ssary tliafc 
there should be evideiu'.o boaiing directly upon ei'cnj year of that number. It is 
sufficient if the whole space of that time is included botwooii limits upon which 
the evidence bears, provided that tlic evidence is such as to lead to the belief 
tliat the rent was uniforai throughout the intervening period ’’--(Foschola v. 
Hurro Chunder, 8 W. R., 284 ; Rasli Bdiari «. Ram Kumar, 22 W. R., 487). 
If the evidence in a case shows that during the period for which receipts are not 
produced, the raiyat was paying at a different rate of rent, tluifc evidence must 
be considered with the receipts that are produced—(Gobinda Chandra v. 
Romani Dasi, 6 W. R., Act X, 42). The varying amounts of rout paid by the 
defendant in each year are not inconsistent with the uniformity in tho amount 
of payment required by law to w'arrant tlie presumption. It is not uniformity in 
the amount actually jiaid that is required to raise the presumption, but only 
uniformity in the ratfe agreed upon ”—(Meran & Oo. v. Anunda Chuxtdra, 
fi W. R., Act X, 35). “It is quite possible that a raiyat may not have paid 
, Ilia luut regularly, in which case there would bo a rariation in tho amount bf rent 
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as shown by the receipts. If this kind of variation were to be tho test, no raiyat 
would be safe, and the object of the law would be frustrated ”—(Sham Charan 
V. Dwarka Nath, 19 W. E., 100). On the other hand, the amount of rent 
paid is not conclusive evidence of the amount of rent at which land is hold but 
may be rebutted by showing that the rent is greater or less—(Ananda Moyi 

V. Kanee Surnotnayi, 6 W. tt.. Act X, 83). 

As a general rule, dakhilas should be attested or proved by oral evidence in 
the same manner as all other documentary evidence. 
Evidence required to tenant cannot bo expected in every case to summon 

all the gomaatas of his zomindavi for the past 20 or 30 
years to attest his dakhilas, Ha may attest the ddkliilas himself which were 
given tQ him personally—(Ilajessuri r. Srinath, 4 W. 11., Act X, 42 ; Dunmine 
0 . Oottum, 13 W. R., 4G3 ; cf. 5 W. R., Act X, 11, 53; 6 W, E., Act X, 83; 

7 W. R., 15, 91, 105, 533; 8 W. E., 517; 10 W. R,, 107, 490; 11 W. B., 105, 
170 ; 17 W. R., 340). If a raiyat produces dakhilas and swears that he received 
them from the landowner or his agent, or gives other prinid faeie evidence of 
their genuineness, and the landlord or liis agent does not como forward and deny 
them or give evidence to show that they arc not genuine, they may be taken as 
primd facia evideueo against him, if tho evidence of the raiyat is believed. But 
this genuineness is not to be presumed merely because they are not disputed by 
the landlord. There must be some primd fade evidence given to show their 
guuuinouess—(Kritibash v. Ramdhun, 7 W. H. F. B., 520; 2 Ind. Jur., 197 ; 
Ramjodn v. Snkhie Narain, 8 W. R., 488; Gunganar^ain v. Saroda Mohan, 12 

W. R., 30 ; Raj Rahomed v. BancHj Laslima, 12 W. R., 34 ; Madhub Chundra, 

V. Raja Promothouath, 20 W, R., 204; cf. t) W. R., 147, 211 ; 14 W. R., 211; 20 

W. R., 204), pakhilas unattested or attested oply by the evidence of a manager 
or dmmooktear of tho defendant, are no legal evidence of uniform payment of rent 
—(Reeazooniiisa v. Bookoo Chowdrain, 12 W. R, 207 ; see also 12 W. R., 350). 

The value to be attached to jumma-wasil-baki and canuiigoe papers as prof)f 
on tho part of tho j)laintifl' in rebutting the presumption 
Vfdue of jummsKwasi]- of a uniform rent wa.s discussed by Norman, J,, as fol- 
d^‘paperBaa^evideno 0 ?' lows: “A jumnia-w.asil-baki might bo admissible under 

section 43, Act II of 1855, as a book regularly kept in 
the way of business, but as such it would bo corroborative and not independent 
proof of the facts stated therein: .very possibly the paper may be made evi¬ 
dence. Tho writer of it may bo produced. Refreshing his memoty from tho 
paper (see section 45) he might be able to state what rent tho defendant paid in 
the yoai’ in question; and thou to corroborate his testimony, the paper may be 
put in under section 43. If it is proved that the writer is dead and cannot be 
found, tho document may be put in as an entry njado in the ordinary course of 
business under section 39, Act 11 of 1855. As to the canuugoe papers, it is not 
stated that the estate was held khas or under attachment in 1227; and if not, it 
is probable that the entries in the canuugoo papers are not evidence against the 
defendant. If they simply give the rate of rent, they will probably have been 
made from mere hearsay in the first instance—(Kheromoni Dasi v. Bijoygobind, 

7 W. R., 533.) Jnmma-wasil-baki ought not to be regarded as anything else than 
“ books proved to have been regularly kept in tbe course of business,” and by sec¬ 
tion 43, Act II of 1855, they are “ admissible {is corroborative, but not as wdepen- 
dmt proof of tho facts therein stated.” They are consequently insufficient by 
themselves and without independent proof to rebut tho presumption which arise 
under section 4, Act X of 1859, in favor of the defendant who has hden fntipd to 
hold lauds at a uniform payment of rent for more than 20 years—». 
Tara Soondari, 8 W. R., 280; Sheik Newaaiv. Mr. L. Lloyd, Ih. 404; Bejoy 
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Gobinda v. Bhokoo* 10 W. R., 391; Mobimohuudra v. Poorno Chundra, 11 W. R., 
165). A inmraa-wasil-baki papor is a private momorandum made for the zemin¬ 
dar’s own use, and that of his servants, and must therefore be looked on with 
great suspicion. It should be attested and proved by the best evidence, i. e., 
of the writer hirnself—(Adait Chaitaraan v. Jugalchundra, 6 W. R., 242; cf. 
section 67 of Act I of 1872). Hence where the raiyat proved a uniform payment 
for 20 years, it was held that the presumption was not rebutted by the omission 
of all mention of the holding in certain jurtima-wasil-baki papers produced from 
the office of the canungoe and dated 1329 -‘(Ram Lochan v. Bamasuudari, C W. R, 
Act X, 95). Similarly ■jumraabnndi papers, like books of acooTrnt can only bo 
used as correborativo ovidtidOe—(Charaarnee IJibi v. Aenulla Sirdar, 9 W. R., 
451; Qujjo Kocr v. Syud Aulay Ahmed, 14 VY. R., 474). The ovidcnco of tho 
patwari as to previous collections, corroborated by the jummabundi papers of 
three years is conclusive in a suit of rent—(Dhaimkdharj v. IMr. Geoigu Toomy, 
20 W. R., 142). Tho jummabundi papers arc, however, valiiele.'is without the 
evidence of the pntwari—(I’undit Bhugwan Dntt v. Sheomungal, 22 W, R., 256). 
Section 34 of Act I of 1872 ha.'*, however, altered the law ns laid down by section 
43 of Act II of 1855, and jumma-wasil-baki paj>ers ai-e indepcudoiit evidence in a 
suit for enhancement of rent to rebut a pi'esumptiou arising fi-om uniform pay¬ 
ment for 20 years—(Vilaet Khan v. Raslibelmri, 22 W. R., 549). “Nowit 
would appear,” observed in this ea>>ie, Markby, .T,, “ that prior to the late Rvi- 
dence Act, these papers would not have been admissible to prove that fact unless 
some other evidence tending to (istablish tlio same fact had also been given. 
This was so hold in a case reported in the H&li VYookly Reporter, p. 280. Tho 
language of the Statute that was then in foroo ditters, however, very materially 
from that of the present Act. .I'ly Act It of 1885, section 48, documents of this 
kind were declared to bo only admissible as corroborative, but not as independent 
proofs of the facts staled tlrerein,; that language hfis not been adop<.ed in the 
present Act. The only limitation in section 34 i.s that statements contained in 
^cuments of this kind shall not alone bo sufficiemt evidence to charge any one 
with liability. It appears to mo that this chajtgo of expression hoe made a sub- 
Btantial alteration in the law, and i do not consiilcr that it can be said that these 
documents have been used alone in or<ler to charge the defendant in this case 
with liability that has been imposed upon him. Ho is charged with the rout of 
the land he occupies by reason of its occupation by him, that rent being consi¬ 
dered to bo a fair and equitable rent for the land occupied ; and what these do¬ 
cuments have been used for is not to charge him with liability, but to answer 
the claim which he set up to exemption from wliat would be the ordinary liability 
of a tenant.” So where jumma-wasil-baki papers are produced at the citation of 
the raiyat himself, they are not merely corroborative but good and sufficient 
evidence as against the latter in rebutting tho presumption under this seotion*— 
(Shib Pei’-sad v. Proniotho Nath, 10 W. R., 193). But zemindar’s papers filed 
and attested by gomastas are not conclusive proof of variation, nnlos.s it can bo 
shown ’’’not merely that the jumma-wasil-baki and similar papers show a varying 
rate* bat that the raiyat has paid at a vaiying rate—(Gopal Handle v. Nobo- 
kisbcui, 5 W- B.* Act X, 83). Thus it has been bold that jumma-wasil-baki 
papore lire not _ admissible as independent evidence of the amount of rent 
mehtioued: tberein; but it is perfectly right that a person who has prepared such 
yumma-wasd-bald papers on receiving payment of the rents, should refresh his 
momory from such papers when giving evidence as to the amount of rent payable. 
•^Akbil Obuwdra v. Waya, I. L. It., 10 Oal., 248). A jummabundi prepared by a 
I deputy Gfdhx^tor while ©ngageed in the BcttlcnioTit of land under Regulation VII 
"uf 162% is a.pttbhc decumout within tho moaning of section 74 of the Bvidenoe 
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Act, and it is not necessary to show that at the time whoru such doentnont was 
prepared, a raiyat affected by its provisions was a conaentin/if party to the terns 
therein specified—(Tam Patro v. Abinash Ohundcr Dutt, I. L. R,, 4 Cal,, ,79.) 

Por other decisions on this subject see Arrears of Rent, post. 

During 20 years &C. —A raiyat is bound to give strict proof of a uniform 
payment of rent for 20 years immediately preceding tlio commencement of twenty 
years’ suit—(Rajnavain v. Atkius, 1 W. R., 45 ; Mnsst.« Mahmeda Bibi v. Hara- 
dhuTi, 6 W. R., Act X, 12.) The meaning of this section is that where, at tho 
time of the commencement of the suit, laud is held by a raiyat, and has been held 
by him, or by some person through whom lie claims, at the sfimo rent for a period 
of 20 years next before the commoucement of tho suit', the presumption specified 
in the section shall bo made. In other words, there must Lave been a holding 
for 20 years next before tlie commencement of the suit at a rent wliich has not 
been changed during that period—(Lutcofunnisa Bibi v. Poolin Bohari, 1 Hay’s 
Rep., 242.) But the proof of uniform payniont of rent up to the date 
of suit is not absolutely necessary to (nititlo a raiyat to the benefit of tho pre¬ 
sumption in a case wdicre the landlord rofnscs to take rent for a few years before 
suit—(Gyaram v. Goorooclmrn, 2 W. R., Act X, 5*J). In cases of saleable 
tenures, the period of possession by tbc raiyat’s vendor is included in the 20 years 
mentioned in this s('ction—(Ka/a Rewnz r. Nubokishore, 5 W. 11., Act X, 53). 
In a suit for enhanced i-ent, the presumj)tion from uniform payment of rent for 
20 years was hold not rebutted by tho mere fa(5t tliat the defoudaut had acquired 
tho tenure from another ])crson originally in 122G—(feianji Ball Ramnamin v. 
Nudea Panda, 22 W, R., 475). 01- by IhcjL'xistonce of a kabuliyat for tho year 
1245, such a kabuliyat being as mucli consistent with tho confirm.ation of a pre¬ 
existing x’cnt as,with the sotnomciit of a new rorit: the presumption from uni¬ 
form payment of rent for 20 years ban only be displaced by positive proof to tho 
contrary—(Soorjamtmi r. Peary Mohun, 25 W.Jl., 331.) On proof of payment 
of a uniform rent for 20 years, the ])ro.suinptioii imperatively arises from tho 
time of the Permanent Settlement—(Rakhaldas Tewari v. Kouooram Haidar, 7 
W. R., 242) . For other cases see notes under tlie head —ivhioJi Jms not beett 
changed. ” A break or intori'Ufdion in the ludding of the laud would be sufficient 

to rebut tho presumptum. But if a raiyat holding at a 
A breaJc in the nol mg. rent was unlawfully evicted, ho would not 

necessarily cease to hold at that rent. “ Eviction, though it would put an end to 
tho raiyavs possession, would not destroy his hohling ; and tlierofore if the raiyat 
is restored to possession, ho is i-estored to this original holding, if that holding 
would not have ceased to exist but for the eviction”—(Latoefunnissa Bibiv. PooUn 
Behari, W. R,, Bp., 91). The break of one year in 20 is not sutFicient to rebut 
tbe presumption that tho receipts for 19 years prove the paj’ments of uniform rent 
—(3 W. B., Act X, 122 ; Rad ha Moyi v. Aghorenath, 25 W. R., 384). 

It shall be presumed, &C.— The grounds on which a raiyat can still claim 
the benefit of the presumption in cases where ho sets up a 
stSftiSnoSSIfeoiSineT may be said to bo summarised in tho following IMl 

Bench case, where Peacock, C.J., in delivering judgment^ 
says; “ Then comes tho question, what would comply with those words unless the , 
oontraiw be shown, or unless it be proved that such i*ent was fixed at some later . 
period ? If a defendant sets up that ho came in under a potta subsequent itj daiA- 
to the time of tho Permanent Bettloment, it appears by his own showing that .he 
has not held from tho date of tho Permanent Settlement. But if ho shpxiid say, 
“ I hold Mder a potta prior to the time of the Permanent Settlement,, an^ I%av^ 
been paying rent for the last 20ypar8 at a uniform rate, and should prove thai he 
had held at the same rate of rent for a period of 20 years next before the oom- 
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meneement of tho suit, the fact of his havingstatod that he held under a potta would 
not deprive him of tho benefit of the presumption arising from the uniform pay¬ 
ment of rent oven if lie should fail to i)rove tluit his potta was genuine." So, if 
he were to say “ I have held for a period of 20 years at the same rate, and I hold 
a potta of a date sub-scquont to the Permanent Settlement, but that potta was 
granted to me in confirmation of a prior holding,” that would not rebut the pre¬ 
sumption arising from the proof of his having held at a rent which has not been 
changed for a period of 20 years next before the oominonccment of the suit. It 
is only when by evidence or by his own showing it appears tliat his holding 
commenced, or that his'rent waa fixed at a period snbsequent to the date of the 
Permanent Settlemen that’thc presumption created in his favour by section 4t, 
Act X of 1859, is rebutted. A raiyat is not precluded from tho benefit of his hav¬ 
ing held at a fixed rate of rent which had not b<?on changed from tho date of tho 
Permanent Settlement, or of any presumptive evidence to that effect jnei'ely from 
the fact of his stating that he held under a potta not inconsistent with that pre¬ 
sumption, though he might fail to prove the potta”—(Gi-ish Chnnder v. Kali 
Krista, 6 W. R., Act X, 58). As a confirmation of the views abovo expressed, 
the Privy Council says : “ A potta may be a confirmatory grant only ; there is 
nothing in accepting such a grant inconsistent with tho pesnmption that a prior 
title existed—(Ram Chunder v. Jogesh Olmnder, 19 W, R., 353). But the set¬ 
ting up of a potta found to be a forgery was held to bo no bar to the presumption 
arising under this section—(Ishur Chunder v. Nitya Nund, 6 W. R,, ActX, 70). 

On the other hand if a miyat pleads a holding for more than twenty years, 
at a uniform rent on a.potta. subsequent to the Perma- 
beoSimedf*^*^* cannot Settlement, tlic defeiioe voids the presumption, and 

the ease jrniist bo decided according to the potta—(Luch- 
mee Persaud v. Ram GhoJnm, 2 W. R., Act X, 130; Watson Co. v. Ohoto 
Joora, Marsh. .68; 1 Hay, 232^). In a suit for enhancement of rent where a 
lower Appellate Court decided that the tennre originated in 1200 under a kabu- 
liyat, and tliat there was no presumption under tliis section, it was held that 
tnere was no error of law—(Mahomed Mauoo v. Sheik Mahomed Asanullah, 17 
W. R., 3-19; Ramlal v. Lalla Petumlal, Marsh. 403; Kundu Misser e, Uunesh 
Sing, 6 B. L. R., App., 120; 16 W. R., 193; Huree Ki.shon e. Sheik Baboo, 
1 W. R,, 5; Ram Kishen v. Mceali J)elei*ali, Sp. W. R., ActX, 36). But the 
production uf a potta of a date sabsequent to .the Permanent Settlement, if not in¬ 
consistent with the inference that it is a continuance of a former state of things, 
will not deprive the raiyat of tho benefit of the presumption under this section if be 
can prove a uniform payment for twenty years, jirevious to the commencement of 
the suit—(Kislicn Mohan v, Eshau Chunder, 4 W. R., Act X, 36 ; Peary Mohua 
y, Koylash Chunder, 23 W. R., 58 ; Ram Chunder r. Jogesh Chuuder, 19 W. R., 
86, P. C.; Sooja Mani v. Peary Mohan, 25 W. R., 331). The mere existence of a 
potta and an amulnaina <jf a date subsequent to the Permanent Settlement is not 
conclusive evidence that the rate was then changed or was first fixed—(Lnchman 
Karain r. Koodil Kant, 6 W. R., Act X, 46). But vrhere a raiyat cannot show 
that bis potta is only confinnatory of a previous holding, his possession dates- 
from the date of the potta, and ho will not be entitled to tho benefit of the pre¬ 
sumption—(Sheik Jainuddin v. Poorno Chnnder, 8 W. R,, 129; Watson A Co. 

Anjrtiina Dasi, 10 W. R., 107). A person by taking a perpetual potta after 
Hie Permanent Settlement at the same rate as paid by the former holders, must be 
considered to have acquired a new tenure, and is not protected from eubaneement 
on the ground that the former holders held at the present mto from before the 
Permanent Settlement—(Ram Chunder v. Rometh C bunder, 2 W. R., Act X, 47). 

When a defendant wishes to avail liimself of tho benefit of the presoinption 
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of an unohanged rent for twenty yeaa’S, he must take care 
Th« pleadings muatr be that there is nothing in bis pleadings which is inconsis- 
of’^"d1ng’ftom PerSai holding from the time of the Permanent Set- 

neot Set^mont. tlemont. Thus in Watson & Co. v. Chota Joora, Marsh. 

68, the defendant set up a potta which had boon granted 
in 1212 at a rent of Bs. 12 per annum, and alleged that be had been in possession 
more than fifty-seven years at that rent, but did no^ plead possussiou from the 
time of the Permanent Settlement; it was held by the Court that the defence 
itself rebutted the presumption. “ Section 4,” observed Peacock, 0. J., “makes 
the payment of rent for twenty years, without altemtion of the amount, presump¬ 
tive evidence that the laud has been lield at that rent from the time of the Per- 
mauent.Seitlement; and unless the px'esumption is rebutted, the raiyat is entitled 
by section 3 to a potta at that rate, and his rent consequently cannot bo en¬ 
hanced. But in thi.s case the defendant did not rely upon tlio fact that the land 
had been hold at a rate of rent which had i\ot been changed from the time of the 
Permanent Settlemexit, but upon a potta alleged to have been granted in 1212, 
long after the Permanent Settlement. His own defence rebutted the presump¬ 
tion ; and although ho failed upon the ground tjiat the potta was uot a genuine 
one, he never alleged in his answer that the rent of Bs. 12 had been paid from 
the time of the Permanent Settlement, as he ought to have floixe, if he intended 
to roly upon that defence ”—Marsh., 68. At the same time it is not absolutely 
necessary that the ocoupaiion from the time of the Permanent Settlement should 
be actually pleaded, provided there is nothing in the defendant’s answer incon¬ 
sistent with such fact. “ When Wic raiyat tenders proof'aud siicceeils in proving 
that he has paid rent at one uniform rate for twenty years, then the presumption 
imperatively arises, unless the contraiy be slyjwn, tluit the rent has been un¬ 
changed from tlio time of the Ptjrmanont Settlement, and ujxou that presumption 
80 arising the defendant is oulitled to the whole ]pgal cons(*queiiCGs of that state 
of things. If the tenaixt suceoeds in proving that ho has held at one uniform 
rate for twenty years, then the Court is bound to go on, and presume that the 
laud has been held at that rent from tlie time of the Permiinont Settlement • 
(Bakhai Das v. Kinoo Ran), 7 W. B., 242 ; see also Hnrriick Sing v. Toolsi Bam, 
11 W. B., 84; Mon Mohan y. Husrut Sirdar, 2 W. R., Act X, 39, To the same 
, effect ai’o Gooroo Das v. Slioik Durbareo, 5 W. R., Act X, 16; and Mnnee 
Kuvnika v. Anunda Moyi, 8 W. B., G ; Bhairtib Cliuiidoi’ v. Maty Handle, Sp. 
W, R., Act X, 100), The defendant therefore need not plead in words that the 
tenure is “from tho Decennial Settlement.” A plea that the tenure is the 
grandfather’s, inherited by succession and of long standing, is sufficient—(Hem 
Cluxndor v. Purno Clmnder, 3 W. R., Act X, 162). Such terms as “ for a long 
time,” “ for more than foi’ty or seventy years,” “ for a long scries of years,” 
“ from generation to generation,” &a., entitles tho ni-iyat to the presumption of 
this section—(Bamratlion ». Chnndra Mukhi, 2 W. R., Act, X, 74; Jngo Mohan 
«, Purno Chundra, 3 W. R., Act X, 133; Id. 162; Hem Chuudra, llaj Kumar v. 
Musst. Assa, 3 W. R., 170; Nyamutullah v. Gobiuda Chundra, 4 W. R., Act X, 
25 ; Dbun Sing v. Chuudra Kant, Jd., 43 ; Kazee Klioda Newaa v. Nobo Kishore, 
5 W. R., Act X, 53 ; Goordas v. Sheik Dnrbai’i, Td., 86; Sham Lai c. Mndnn 
Gopal, 6 W. R., Act X, 37; Poolin Bohari v. Nemye Ohand, 7 W. R., 472.; ' 
Bakhai Dass v. Eanoorara, 7 W. R., 242; Soodistee Lai v. Mutee Lai, 8 W, 

487; Huruk Sing v. Toolsi ram, 11 W. R., 84 ; Raja Nilmohi v. Auanto 
19 W. R., 393.) In some earlier decisions a somewhat different ojpinion wa» 
entertained. Thus it has been held that it is only when a raiyat claims to^liold 
from the Permanent SettlementJtliat the pi’esumption arising fi-ora twenty .yWr«’ 
payment of uniform rent can avail him—(>Sheik Ekram v. Bibi Bahoorun, 2 W. 
29 • 
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R., Act X, 68). A plea of holding at the same rent for forty or fifty years is 
not sufiBcicnt to raise the presumption—(Ghose Sing v. Ottur Sing, 4 W. R., 
Act X, 15), and the admission by a raiyat that his tenure was acquired by his 
father thirty or thirty-five yeara ago, rebuts it—(Mugni Moyi v. Huro Chuudei', 6 
W. R., Act X, 27). A landlord’s admission that the raiyat has held a tenure for 
thirty or thii‘ty-two years at the same rent does not amount to an admission that 
the land has boon held at ihat rate of rent from the Permanent Settlement, but on 
the contrary it states that tenure commenced at a much later period—(Peary 
Mohan v. Radha Madha^, 10 W. R., 427.) Whore the defendant did not expressly 
plead that he had held at a fixed rate h-ora the time of the Permanent Settle¬ 
ment, but stated that hb had paid an uniform rent since 1829, the Court held 
that this answer in no way rebutted the presumption. “ The defendiint,” ob¬ 
served Norman, J., “ stated his title as well as he conld, alleging payment of i*ont 
at a uniform rate from 1829, nearly forty years ago, as far no doubt, as his re¬ 
collection can go, and says in effect; ‘ I claim the presumption that the rate was 
fixed from an earlier period,’ that is to say from a time prior to the Permanent 
Settlement”—(Poolin Behari i’. Nemye Chand, 7 W. R., 472). It must be ob¬ 
served in this case that the defendant did not plead that his tenanoy commenced 
in 1829, bub merely produced proof to show that he had paid a uniform rent 
since 1829; and the Court inferred from the pswticular facts of tbe case that he 
meant to plead that his tenancy start (id from the time of the Permanent Settle¬ 
ment. Thus when a raiyat pleads that ho and his family hod held certain lauds 
from generation to generation, and claims the benefit of the twenty years’ pre¬ 
sumption, he will be supposed to have d.ated Wis claim from the time of the Per¬ 
manent Settlement. Thus when a raiyat pleads that he and his family had held 
certain lands from generation to generation and claims the benefit of the twenty 
years’ presumption he will be supposed to liavo dated Ids claim from the time of 
the Permanent Settlement; but where a tenant fixes some particular date, as 
the one from which his tenancy commenced, no matter how remote that may be, 
if subsequent to the Permanent Settlement., ho cannot claim the benefit of the 
presumption arising under this section—(Miturjeot Sing v. Toondun Sing, 3 B. 
Ij. R., App., 88; 12 W, R,, 14; Kanda Mi.s8er r. Gunesh Sing, 15 W. R., 193); 
BO where in a suit for enhancement a raij^at or talukdar pleads the section and 
claims the benefit of the presumption of the section, it is tantamount to his 
having named the Permanent Settlement—(Dhun Sing v. Chundm Kant, 4 W, 
B., Act X, 43). A raiyat is not precluded from the benefit of the presumption 
under this section, merely by rea.son of his stating that he holds under a potta not 
inconsistent with that pi'csumption, though ho may fail to prove the potta— 
(Grish Chnnder v. Kalec Krista, 6 W. R., Act X, 57 P. B.; Karoonamayi v. 
Sib Chundor, Id., 50 ; Haronath v. Kainala Kanta, 5 W. R., Act X, 66; Peary 
Moban v. Koylas Chunder, 23 W. R., 68). If a raiyat sots up a mokurari 
potta as an answer to a landloi-d’s claim to enhance his rent, and fiuls to 
prove the potta, or the potta produced by him is held to be forged, the 
landlord is not necessarily entitled to enhance the rent to the full amount 
claimed,' but only to a fair and equitable rate having regard to the grounds of 
©nbapcem 0 nt--(Ts 8 ur Chundra v. Nityanurid, 6 W. R., Act X, 70, P. B.) A 
forged document does not prevent a party to a suit from claiming an adjudication 
cn other evidence of such portion as bis claim as is true—(Rani Swarnamayi i>. 
Maharaja Suteesh Chunder, 2 W, R., P. C., 13). The fact of a raiyat’s having 
relied upon a mokurari tenure cannot prevent his falling back on the pr^ump- 
tion arising under this section—(Chamarni v. Ainulla Sirdar, 9 W. R., 

, This section makes no exception in favour of khamar land—(Ram Oooraar 
ti. Eaghoonatfa, 1 W> 366). The presumption does not arise in a suit Wugbt 
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by a raiyat to have his jamma declared mokurari—(Diiki- 
Mohan v. Kareemalla, 12 W, R., 243) ; so in the case 
of Ishan Chundor v. Bhyrab Chunder, 21 W. R., 25, 
Kemp, J., observed: “ We think the Subordinate Judge was wrong in raising 
the presumption under section 4, The suit is a declaratory suit, and such a suit 
is not provided for cither by Act X of 1850 or Act VIII of 18#9 (B. 0.). It is a 
declaratory suit brought by tho raiyat in the Civil Court to establish his title. 
The plaintiff therefore must prove his case by a written contract such as a potta 
or by satisfactory evidence, that his tenure was in existonco at the time of the 
Permanent Settlement, and that ho has paid a uniform x*ate of rent over since.” 

In rebutting the presumption arising from a twenty years’ holding, tho land- 
. lord must show either that the rent has been changed, or 

A break in the hold- that the rent was fixed subsequent to the Permanent Sottle- 
thepreeump- ^ break or intcrruiition in the holding would bo 

sufficient to rebut the presumption, but if a raiyat holding 
at a particular rent was unlawfully evicted, ho wouhl not nccossanly cease to hold 
' But not if the tenant —(Luteefannesa Bibi v. Poolin Bihari, W. R. 

hoe been unlawfully Sp., 01). Nor is a tenant’s protection swept away by a 
ejected. revenue sale—(Sa<luk Sirdar v. Sremati Mabamoyi, 5 W. 

R,, Act X, 16 ; 1 Ind. Jar., 77). The break of one year in twenty is not sutfici- 
ent to set aside the presumption that the receipt s for nineteen years prove about the 
payment of uniform rent—3 W. H., Act X, 123. In a suit relating to four jummaa 
in the possession of the same persons, in wbicli it was proved that three of tho 
jummas had been held at the samfl rate for twenty years, but that tho 4th having 
been purchased only eighteen years previously by the said person, had not been 
longer in their .own possession, it. was held that the presirmption might arise 
that the jumma itself had been held at an unchanged rent for twenty years, and 
that the lower Courts were .justified in inferring that snob had been the case—• 
(Badha Moyi v. Aghoro Nath, 25 W. R., .384). “We think,” observed Jackson, 
J., in this case, “ that although tho dakhilas in rc.spcct of that jumma went back 
to eighteen years, being the whole time that has passed since the jumma was 
purchased by the defendants, tlie Court was at liberty to infer that it had conti¬ 
nued to bo held at an unchanged rent for twenty years.” 

It must be remembered that it is only tenants wlio can claim tho benefit o£ 
The presumption only presumption under this section. Thus whore several 
applies to raiyats and joint owners by arrangement among themselves permit ona 
tenants. their number to hold a portion of tho joint property, 

paying a sum to others, this arrangement does not convert the occupier intg a 
raiyat holding land at a particular rate of rent. It is a temporary arrangement 
among the joint owners of a particular time and cannot, either with or without a 
further holding, such as is here shown, be a basis for tho presumption mentioned 
in this section—(Raghoobun v. Bislicn Dutt, 2 W. R., Act X, 92), It seems, 
however, that when one co-sharer holds land in excess of his share at an agreed 
rent, he can be sued for such rent by the otliers—(Kaloo Pershad v. Shah Luta- 
fut, 12 W. R., 418; and tho same opinion is hold in Alladini Dasi v. Sreenath 


Chunder, 20 W. R., 258) ; and this section will also apply to lands which had 
been hold under an invalid lakheraj grant, and had been resumed subsequent to 
the Permanent Settlement—(Beni Madhub v. Bhagbut Pal, 20 W. R., 466). 
When, however, a raiyat sets up an adverse proprietary title to his landlord, 
which he fails to establish, he is not entitled to the benefit of the presumption. 
In the case Cf Panday Bishonath the defendant pleaded that he was a jaghir-. 
dar, but being unable to prove his jaghir title, he was not allowed to Ml back 
npOB any right which he might have acquired from any lengthened occupation of 
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Tenoats In khas me* 


the land. “A parlsy,” the Court observed, “may have subordinate rights 
awarded when they arise out of the 'principle right which he pleads. But when 
a party pleads distinctly a jaghirdar’s proprietary right against a malik’s proprie¬ 
tary right, a Court cannot awai’d a subordinate right of occupancy, which in no 
way arises out of a jaghirdar’s proprietary right, but out of a regular right never 
pleaded by dofendafet, and in fsict, incompatible with defendants’ case”—(Panday 
Bishouath v, Biiagvut Sing, 7 W. R., 145). In other words where a defendant 
has hold as a trespasser, and not as a raiyat, he cannot claim the benefit of the 
presumption which the law makes in favour of tenants. 

The presumption will apply to tenants of khas mchal. The resumption by 
Go'';^riiraent of a parent estate does not nullify the exis¬ 
ting rights of a howladar within that estate, or deprive 
him of the presumption arising Under this section—(Ma¬ 
thura Nath V. Sheeta Moni, U W. R., 354). The definition of ‘ proprietor ’ now in¬ 
cludes Government, and the tenant of a khas mehal is thei’ofore in the same posi¬ 
tion as that of an ordinary proprietor. 

50. (3) The operation of this section, so far as it relates to 
land held by a raiyat, shall not be aftected by the fact of the 
land having been separated from other land which formed with it 
a single holding, or amalgamated with other land into one hold* 
ing. 

This sub-sootion explains the effecil of consolidation of several jummas into 
one, and <jf subdivision of one jumraa into piany. Where 
number of jummas which have been held at fixed rates 
are consolidated into one holding, the fixity of rent is not 
affected by tho consolidation—(Kazee Khoda Nowaz v. Nubo Kishen, 5 W. R., 
Act X, 53 ; Sukhomoni v. Gungagobinda, Sp. W. R., Act X, 52), “ This prin¬ 

ciple applies equally to jummas which have beon derived in part or in whole with 
the consent of the landlord, and w^bich are subsequently consolidated into one 
jumma. The presumptions of section 4 arc not restricted to holdings, but refer 
simply to the f^t that land has been held by a raiyat at a rent which has not 
been changed for a period of twenty ycaj-s, before the commencement of the 
suit ”—(Rajkishoro ». Hureohur, 10 W. R., 177; Kashiiiath v. Bamasundari, Jd., 
429). In the same way tho subdivision of a holding does not necessarily destroy 
the continuity of the tenure iu respect to the rate of rent. The question in such 
caHs is whether “ tho rate of rent paid for eacli bigha has remained unchaimed 
for the period prescribed by law.” If it has, that rate cannot be altered. The 
semindar by consenting to a subdivision of, addition to, or subtraction from, the 
total holding of the raiyat, does not destroy the continuity of the tenure in respect 
of the rate of rent, and the rent paid for each bigha of land. It is undoubtedly 
true that the zemindar might refuse to consent to a subdivision of tho tenure or 
to a contraction of the holding, and might say ‘ I will hold the whole tenure 
responsible foi- the whole rent,”—(Hills v. Hurolal, 3 W. R., Act X, 135). 
Similarly, the division of a raiyat’s tenure among his heirs does not destroy the 
continuity d the holding, and as long as tho entire rent is paid by their joint 
contributions, the old holding will be preserved; but the entire holding will bo 
vitiated if one of the joint tenants makes default—(Hills v. Bisharuth, 1 W. R., 
ip.) "When a tenant holding land which had paid a uniform rate, since the Per¬ 
manent Settlement relinquished a portion of his loldiug, and received a. fresh, 
Jiotta from his landlind, ih which a deduction was made for the zelinquii^ed 



sxc. 51.] 


THE BENQAL TENANCY ACT. 


229 


land, it was held that the fixity of rent for the remaining pontion was not affected 
by the arrangement. The potta was merely the confirmation of tlie tenancy 
already existing—(Kenaram v. Ramkumar, 2 W. R., Act X, 17). The sale of 
a portion of a tenure involving a distribution of rent over two parts docs not 
amount to a change of rent within the meaning of this section—(Soodha Mukhi 
V. Ramgati, 20 W. R,, 410). 

50. (4) Nothing in this section shall apply to a tenure held 
for a term of years or determinable at the will of the landlord. 

The probable meaning of this clause is that at the time when the onhanco- 
• ment is sought, if tlio tenure is a terminable tenure, the 

„iu arise. 


61. If a question arises as to the amount of a tenant’s rent 
or the conditions under which he holds in any 
ampunt’oi^ent and oon“ agricultural ycar, he shall be presumed, until 
diuonB oi holding. Contrary is shown, to hold at the samo 

rent and under the same conditions as in the last preceding agri¬ 
cultural year. 


The old Act; -Section 5 of Act X of 1859 and Act VTII of 1869 (B.C.) 
had : “In case of dispute, the rate previoilsly paid by the raijat shall bo deemed 
to bo fair and equitable, unless the eontrarj be shown in a suit by either 
party under the provisions of this Act.” The law presumes that the rent at 

P resent paid is fair and equitable—'(Issur Ghpse v. Hills, Sp. W. R., 148; 

hakurani Dasee e. Bissesser Mukerji, B. L*. R., 1 Sup. Vol., 202; 3 W. 'R., 
Act X, 110.) 

This section adopts tho case-law on the subject of presumption.—(Uma«. 
Nitai Chand, 14 W. R., 467; Jumunt Ali v. Chowdry, 16 W. R., 185; Bnye- 
tnllah V. Sheik Elahi Buksh, W. R., Sp. Act X, 42); Tara Ohurun v. Amir 
Mundle, 22 W. R., 394). 

Agricultural year :—Sco section 3 (ll) p. 43 ante. 

Until the Contrary is Shewn. —The existence of a decree for enhanced 
rent, even it tho landlord accepted tho old rent for some years after the passing 
of the decree—(Lander v. Bioode Lai, 6 W. R., Act X, 37.) 

A decree for enhancement having been obtained the zeminder agreed that. 
the tenant should be allowed to hold a lease at a less rent for a certain number of 
years on certain conditions. After tho expiration of tho period fixed by the lease, 
he sued to recover ront at tho rate declared payable by the enhancement decree. 
Held, that the effect of the argument was to suspend the decree, and in the 
absence of a provision in the lease for revival of the decree on the oxpira> 
tion of the term limited, the plaintiff must have recourse to the procedure 
laid down by the enhancement provisions- of Act VIII B.C. of 1869, if he seek to, 
recover a higher rent than that paid under the lease—(Nobin Chunder e. Goar 
CWnder, I. L. R., 6 Cal., 759; o C. L. R., 161). So in Burhunnadi v, Mohan 
Chunder, 8 C. L. R., 508, the defendant being, under a settlement oiaginally 
obtained from the Government, ibonnd to pay a particular rent to the plaintift wdio 
bad subsequently to that settlement obtained an ijara from the Go?emment^ the 
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piainiiff in 1879, sued to onbaxioe that rent and obtained a decree upon which a 
compromise was made, the defendant agreeing to pay a higher rent for the 
years 1281 and 1282. The defendant having paid no rent for 1283 and 1284, the 
plaintiff sued for the arrears at the higher rent. Reid, that no proper proceed¬ 
ings for enhancement having been taken, or fresh contract with the defendant 
entered into, the special arrangement came to an end at the expiration of 1282, 
and the original arrangement revived, and therefore the plaintiff was not en¬ 
titled to demand more than the original rent payable. 


Alteration oj rent on alteration of area. 

i 

“ This ground is in our opinion misnamed as a ground of enhancement. If 
the quantity of land held by a raiyat is found upon measurement to bo greater 
than the quantity for which he has been paying rent, and if he is compelled to 
pay rent for the excess, the whole rent payable by bim is increased; bat the 
rate of rent payable is not increased, and the term “ enhancement ” might well be 
confined to this latter increase. The cases under this bead may, broadly speaking, 
be divided into two classes; The first class includes cases of encroachment, 
where the raiyat has encroached upon the uncultivated or unoccupied land of his 
landlord and has surreptitiously enlarged his holding. These cases are of less 
frequent occurrence in the more settled parts of the country, whore there is little 
or no waste, where the fields are tolerably well demarcated by ails or low boun¬ 
daries, about a foot and half high, and ovoiy fadd has a well known owner. In 
less populous districts, where cultivation is in patches, and a considerable portion 
of land lies fallow or waste, the opportunity and temptation to encroachment are 
greater, and the bov4 fide cases of this class aro consequently more numerous. 
Under the second clause come Jihose cases in which there is little pretence for 
saying that any encroachment has really taken place, but a measurement, or threat 
of measurement, is used as a means of obtaining an increase of I’cnt, which the 
landlord thinks he ought to have, and which he sees no other way of obtaining. 
There is a dispute about the proper length of the measuring pole, and the landlord 
having made the measurement with a pole of his own choosing, hopes to get this 
dispute settled in his favour, or he trusts to the various well known devices of 
the measuring ^-min to make the land more than it really is. Even where the 
landlord is too honourable to resort to such pnicfcices, his amla makes rich gains 
out of measurement; and the raiyat who would refuse to satisfy their cupidity 
would find the area of his holding considembly enlarged in the measurement 
papers, while if we can pay sufficiently handsomely, he finds no difficulty in get¬ 
ting it untruly understated. Then it may be that rent has not usually been paid 
at so much per bigha, the practice being for a jumma or holding roughly describ¬ 
ed as containing so many bighas to be let at a lump sum; and the landlord tak¬ 
ing thil rough description as an accurate standard calculates the rate of rent, and 
b^ng nible to show that the holding contains more land than is shown by this 
rough description claims extra rent for the excess. The absence of written leases 
makes this too commonly possible. We have endeavoured to provide for some 
of these cases by Uluatrationa. The best remedy for the perversion of this portion 
of the law will be by rendering the results sought to be acheived by such perver- 
Sio& mere easily achievable in a legitimate manner and upon the gronnds legiti¬ 
mately applicable.’*—(B. C. B. Vol. I.) 

“ We Imve, in section 52, providing for the alteration of rent of the ground 
\ pf an altejfttion in the area of the holding, assimill.ted the provisions of the two 
(a) and (&), which provide respectively for increase and reduction; and 
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we have inserted the following new sub-section to guide the ©onrts in cases where 
there may be a dispute as to the area for which the tenant has been paying 
rent:— 

“ In determining the area for which rent has been previously paid, the Court 
shall, if so required by any party to the suit, have regard to— 

“ (a) the origin and conditions of the tenancy; for instance, whether the rent 
was a consolidated rent for the entire holding; 

“ (6) where the tenant has been allowed to hold additional land in consi¬ 
deration of an addition to his total rent or otherwise jvith the knowledge and 
consent of the landlord ; 

“ (c) the length of time during which the tonanc/ has lasted without dispute 
as to rent or area; and 

(d) the length of the measure used or in local use at the time of the origin 
of the tenancy as compared with that used or in load use at the time of tho 
institution of the suit. 

Wo have also brought the section under the general rule that the Court 
shall not fix a rent which would bo uufair or inequitable.” (S. G. III.) 


area. 


52. (1) Every tenant shall— 

(ffA be liable to pay additional rent for 

Alteration of rent in ni'i ii 

reapeot of alteration in all land provcd by measurement to be xn ex¬ 
cess of the area for which rent has been previ¬ 
ously paid by hkn, unless it is proved that the excess 
is due to the addition *to the tenure or holding of land 
which having previously belonged to the tenure of 
holding was lost by dUuvion or otherwise without any 
reduction of the rent being made, and 
(5) be entitled to a reduction of rent in respect of any de¬ 
ficiency proved by measurement to exist in the area of 
his tenure or holding as compared with the area for 
wliich rent has been previously paid by him, unless it 
is proved that the‘deficiency is due to the loss of land 
which was added to the area of the tenure or holding 
by alluvion or otherwise, and that an addition has not 
been made to the rent in respect of the addition to the 
area. 


Tll$ old Act:—Clause (a), sub-section (1) has revived ground No. 3 of 
section 17 of Act X of 1859 and section 18 of Act VIII of 1869 (B.C.). That 
ground ran thus: ” No raiyat having a right of occupancy shall be liable to an 
enhancement of the rent previously paid by him, except on some one of the 
following grounds, namely; * ♦ * That the quantity of land held the 
raiyat has been proved by measurement to be greater than the quantity for 
which rent ^s been previously paid by him.” 

And clause (&), sub-section (1) has restored partly section 19 of Act Vllt 
of 1869 (B.C.) and sootion 18 of Act X of 1859; “ Every raiyat having a right 
of occupancy shall be entitled to claim an abatement of the rent previouriy paid 
by him, if the area of the land been diminished by diluvlon or otherwise, 
• • * or if the quantity of land held by the iaiyat has been proved by 
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measurement to be less than the quantity for which rent has been previously paid 
^)y him.” 

Tenant The word ‘tenant ’ includes tenure-holders, raiyats of three classes, 
Thi i ion is not under-raiyats—See section 4. So that even a raiyat 

restriot^sTmpiy a.t a fixed rate is subject to this section, and his rent may be 

slftmmta**^**** hat to enhanced by re-measui’eraent of his area for surplus land 

in ’possession. The principle upon which this section has 
been enacted is that an additional rent for excess land in possession of the tenant 
is no enhancement. Hence this provision has been removed from tho enbance- 
ment section and enacted as a separate role. 

Notice :—No notice of enhancement is necessary under this Act. Sec sec¬ 
tion 30, pp. 153-54 ante. Under all the old law, no suit for enhancement on account 
of accretion would lie unless a proper notice of enhancement was previously given. 
—(Brojendra Kumar v. Upendra Narain, I, L. R., 8 Cal., 700; liaranidhi v. 
Parbati Dasi, I. L. R., 5 Cal., 823; Huro Sundari v. Gropeo Snndari, 10 0. L. R., 
589; Shurosvati Dasi v. Parbati Dasi, 6 C. L. R., 302; 10 W, R. F. B., 33; 
Dwarkanath v. Baburam, I. L, R., 9 Cal., 72J. 


Excess lands liable to assessment :—It has been held that when a raiyat 
holds in excess of the area loa.sed to him, he is liable to enhancement—(R»ij 
Mohan v. Issur Ohunder, 8 W. R., Act X, 19; 3 W. R., 14; David 


V. Ramdhun, 6 W. R., Act X, 97; Shama Jha v. Dooi’ga Roy, 7 W. R., 
™ >. ♦ V.W «>.« > Colam AH v. Baboo Gopal Lai Thakur, 9 W. R., 

thl benfflt of 05; Goi)eenath'’v. Ram Tnkee, 0 W. R, 476). In other 
the landlord. decisiousta raiyat who hold.s land in excess of the quan¬ 

tity included in his mokurari potta lias been treated as a trespasser, and it has 
been held that he cannot be sued, for enlianooment in respect of it—(Roshun Bibi 


V. Bissonath, 6 W. R., Act X, 57) ; so tho rent of a tenure protected from en¬ 
hancement un(ier the provisions of section 4, Act X of 1859, cannot be increased 
oh the ground of excess land—(Deconrey v. Mcglmath, 16 W. R., 157), per 
D. Mitter, J. In the case of Prankishen, v. Monomohini, 17 W. R., 33, 
Couch, C.J., observed: “ We think that tho judgment of the Privy Council 
which has been followed by the late Chief Justice (tSir Barnes Peacock) in the 
case reported in 6 Weekly Rcpoi’tor Act X, p 57, is to be reconciled with the 
provisions of section 17, Act X of 1859, cLause (6), by considering that the clause 
is appleable to cases where the laud was undoubtedly included in the original 
tenure, but upon a fresh measurement it has been found that there was some mis¬ 
take in the former measurement, and that a greater amount of rent ought to be 
paid in respect not of any fresh land, but in respect of land wliicli was included in 
the original tenure. • * * The Judicial Committee of the Privy Council say 
in Rajah Sutta Surun f. Mohesh Chunder and Tarini Chum, (12 Moore’s^ Indian 
Appeals, p. 274; 11 W. R., P. C., p. 11) ‘ a suit for enhancement implies such 
a privi^ pf title or tenure existing between the parties tliat a claim for some rent 
is legAitl^ inferable from it, and there is here proof that that relation is denied to 
hate existed in respect of these two parcels of land. As to the latter portion, 
where respondent’s title is denied, and the claim of another zemindar set up, 
the proper remedy seems to be by a suit in the nature of an ejectment.’ Hereto 
it was denied that in respect of this land, the relation had existed. * * ♦ Sip 
fiames Peaooek says, in the case in 6 Weekjy Reporter Act X, p. 167, that “ if 
the party has not been paying anything for the excess, he may be a trespasser as to 
the excess, but be is not a tenant , liable to assi^smeut, This case beforp Sbr 
Basmto Peacoek is more strictly applicable to the presont case than the judgment 
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in the Privy Oomicil.”“-Soe also Binode Bihari v. Masseyk, 15 W. E., 
483 In other decisions it lias been held that when a temaiifc holds exoM.j 
lands for which no rent has hitherto been paid, the zeminder treat hint 
either as a tespasser or as a tenant—(David v. Eamdhan, b W. E. 

97; Eajmohun v. Gooro Chum, 6 W. B., Act X, 106; Sheik Ahowil 
Hossein v. Musst. Bandeo, 15 W. B., 91; Binode Bohareou. Masseyk, lo W. B., 
493). In the latest of the decisions on this point, e. g., Gooroo Das v. 
lasur Ohunder, 22 W. B., 246, Mr. Justice Markby distinguished the cases 
reported in the 6th Weekly Reporter, p. 57, and 17th Woclfly Reporter, p. 33, and 
observed: “ We think the true presumption as to oncroachtnents mode by a 
tenant during his tenancy upon the adjoining lands of his landlord is that tho 
lands so encroached upon are added to the tenure, and form part thereof for tho 
benefit of the tenant so long as tho original holding continues, a id afterwards for 
tho benefit of his landlord, unless it clearly appeared by some act done at tho 
time that the tenant made the encroachment for his own benefit. This is tho 
clear rule of English law, and it is a rule which is supported by reason And prin¬ 
ciple In India, where there is a great deal of waste land, and where quantities 
and boundaries are very often ill-defined, there are very strong reasons for tho 
application of such a rule. And tho principle upon which tho rule is founded is 
one of genei*al application, namely, that if an act is capable of being treated as 
either rightful or wrongful, it shall bo treated as rightful. Now in the case pub 
the act 'of tho tenant in taking possession of more land than was let to him, 
though it possibly may liave ‘been a trespass and wrongful, may in most cases 
equally well have been done vfith the^ assent, oxpre.ss or implied, of tho 
landlord, and so have been rightful, and in the absence of any proof to the 
contrary it is tjroated as the latter. We know »f no case in which tlie principle 
has been expressly recognized by judicial decision in India, but it is in accordance 
with the principle laid down by section 4 of Regulation XI of 1825 as the in¬ 
crease of land by alluvion. In practice also encroachments made by the tenant arc 
not considered as held by him absolutely for his own benefit against his landlord, 
Ifitwemso, the tenant would in twelve years necessarily gain an absolute 
title under ko statute of limitations; but we do not know of any case in 
which a title has boon thus established.” This decision has been followed in 
Nudyar Chand 0 . Mian Jan, J. L. R., 10 Oal., 820. Tho Judges remarked : 
“Tma case, therefore, directly raises the question, what tho law of this 
country is with regard to encroachments made by a tenant upon his landlord's 
property There is no doubt whatever, that by tho English law an encroaoh- 
ment m^e by a tenant upon laud adjoining to, or even in the neighbourhood of 
his holding is presumed, in tho absence of strong evidence to the contrary, to 
bo made for the benefit of tho landlord. And this rule applies to all land so 
encroached upon, whether tho landlord has any iutorost in it or not. If a tenant 
during his tenancy encmoches upon the laud of a third person and holds it .with 
his own tenure until tho expiration of the tenancy, he is considered to have made 
the encroachment, not for his own benefit but for that of his landlord; and if ho 
has acquired a title against a third person by an adverse posse-ssion he has ac¬ 
quired it for his landlord and not for himself. This doctrine appears to have been 
adopted here in the case of Onru Das Roy v. Iswar Chandra, Bose, as well as in 
othw cases). It is true that by the English law if it could be distinctly proved that 
the tenant made the encroachment adversely to hk landlord, an adverse posses¬ 
sion for 12 years might then give the tenant a title by limitation; and prol^bly 
■that would be so in tMs country. ^ But that was clearly not the ease iix this*' in-, 
stance, ^canse the plaintiff hiittself in his plaint claims tho land in question as 
part of his talnk (under defendant No. 2) * ♦ * *. It would indeed seem 
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if, as a matter of law, a tenant wero allowed, loithout his landlord's per¬ 
mission, to appropriate any land which adjoins his own tenure, and then, when 
this landlord complained of the trespass and required him to give the land up, he 
were allowed to take advantage of his own wrong, and insist upon retaining 
possession of it, until the expiration of his tenure, In this particular case, how;- 
ever, it was no part of the plaintiff’s case that the zemindar, either expressly or 
impliedly, had consented to the encroachment. His case, in the first instance^ 
was that the land in question formed part of his original taluk. That has been 
negatived by both tho Courts. He then continued that he had held it adversely, 
to his landlord; but that, for the reasons ali'eady given, we have found to be 
untenable." 


But where boundaries 
are not specified, the 
raiyat muse pay lor all 
•xoees land he holds. 


It very frequently happens that a lease which conveys a certain number of 
bighas with certain defined boundaries, contains in reality 
brnmlariesy^**^ defined a greater quantity of land than is specified; and the 

question whether this excess land is liiible to assessment 
furnishes-a constant cause of litigation. It seems, however, to be tolerably set¬ 
tled by a number of recent decisions that, where the boundaries are given, th® 

Include all land with- la*id included within tliose boun- 

in those boundaries. * daHes, whether in excess of the quantity specified or not. 

In such cases the lease is not to be construed as a lease of 
so many bighas and no more, but as a lease of certain lands, the number of bighas 
being ^ded more by way of description than of limitation (see Janaki Bnlluv 
«. Nobinchandra, 2 W.^R., Act X, 33 ; 2 Boai'd’s Rep., 305 ; Limond v, Gour Sun- 
Oar, lb., 121; Ramnarain v. Trailok Cbnndm-, LI, 19 ; Chandra Kanla v. Dlian 
Sing, 1 Board s Rep., 174 ; Modic Hadden v. Sandes, 12 W. R., 439 ; Herrick u. 
Sixby, L. R., 1 P. C., 430, 452), 

Where, however, a lease merely convoyed so many bighas of land without 
specification of boundaiies, the tenant would, under ordi¬ 
nary circumstances, be bound to pay rent for any excess 
land ho might hold—(Bipmdas Do v. Musst, Sakennani 
. ^ ^ W. R., Act X, 1864, 38; 2 Board’s Rep., 57). But 

a tenant who had held land, though in excess of his lease, at an unvaried rent 
from the time of tho Permanent Settlement, would be protected from enhance¬ 
ment. A c<*rtain ghatwal in Beerbhoom was stated, in certain isunmavisi papers 
prepared by tlie police in 1811, to hold a hundred bighas of ghatwali land j but 
upon m^surement it was found that the land actually held was very much in 
race™ of hundred bighas, and the zemindar sued to assess tho excess. But the 
Court dismissed the ease on the ground that tho tenure had been held at a fixed 
rent from the time of the Permanent Settlement, observing that “ if the pay- 
j quit-rent to tho zemindar is considered as creating the relation of 
l^dlord and tenant, then the land has been held at a fixed rate of I’ent, which 
has not been changed from the time of the Permanent Settlement, and therefore 
eithOT as a raiyat under section 3, or as a person possessing a permanent tmna- 
feTUpl® interest intermediate between tho proprietor of tho estate and the raiyat 
under section 15, Act X of 1859, these defendants are entitled to continue to 
hold at the same rents, and tho plaintiff as patnidar has no right to any fresh 
asses^ent "--(Parquharson v. Bwarkanath, 14 Moo. 1. A., 259; 8 B. L. R., 504). 
Where the tenant expressly stipulates to p,ay additional rent for excess land 
Bxoeni foirnd by mea* that may be found on measurement, no notice is necessary 
n ^ enable the landlord to claim enhanced rent on account 

ofsucheioeMlahd—CDwarkaNathfi.BaburatiLLuskur, I.L. E., 9 Cal, 72; 11 
rl it i-V Bono^li, 4 0. L. R., 278 ; I. L. R., 4 Cal., 941 ; 

ey p. Bishen Choran; 1. Ii. R., 11 Cal., 553). In such a case there must be a 
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separate meaauremont for the express parpose of carrying out the stipulation— 
(Bajah Luchman Pershad v. Lokhan Chundra, 3 C. L. II., 74). lu a previous suit 
the present plaintiff had sued the defendant for the amount of rout originally 
fixed in the lease, and the defendant claimed in that suit to have the rent reduo< 
ed in accordance with the toi'ms of the lease, and a measurement was thereupon 
made, which showed that the quantity of land held by the defendant was in 
excess of that named in the lease: that suit wa.? decided in favour of the plaintiff 
for the rent claimed. Bold, that the measurement adopted by the Court in the 
former suit was not, as regards tho amount of the e^jeess binding upon the 
defendants, and that oven if it were, tho fact of such moasureraont would be no 
suflBcient notice of onhancenicnt to tlic defendant—(KRram Mundlo v. Hullodhur 
Pal, 1 L. R., 3 Cal., 271). Defendant hold 29 bighas and 83 highas of land; 
the former admittedly as tenants to tho plaintiffs, tho latter they claimed to hold 
rent-fi’ee. Plaintiffs brought a suit for arrears of rent on the 29 bighas and the 
83 bighas pursuant to a notice of enhancement, service of which they failed to 
prove, and the suit was dismissed on that ground. In special appeal plaintiffs 
contended that the suit was for assessment and not for enhancement, and that no 
notice was necessary. Held tliat having (as by the Rent Law they were entitled 
to do) treated the suit originally as one for enhancement, it was too late to shift 
ground in special appeal—(Rash Bihari v. Khettra Nath, 1 0. L. R., 418). 

Where land accretes to an under-tenure, the right of occupancy in the land 
passes to the owner of tho uiider-tenure, and not to tho 
zemindiir. Tho geneinl law upon the subjoet is contained 
in clause I, section 4, Regulation XI, 1825, which is as 
follows: “ When land may be gained by gradual accession, whether from the 
recess of a river pr of the sea, it shall be considered as an increment to the tenure 
tho person to whaso land or estate it is thus annexed, whether such land be hold 
immediately from Government by a zemindar, or as a snboi’dinate tenure by any 
description of under-tenant whatever: provided that the inci'ement of land thus 
obtained shall not entitle tho person in possession of tho estate or tenure to wliich 
the land may be annexed, to a right of property or permanent interest therein 
beyond that possessed by him in the estate or tenure to which the land may be 
annexed; and shall not in any case be understood to exempt tho holder of it from 
tho^ payment to Government of any assessment for the public revenue to which it 
may be liable under the provisions of* Regulation II, 1819, or of any other Ref¬ 
lation in force. Nor, tf annexed to a subordinate tenure held under a snperioi; 
landholder, shall the under-tenant, whether a khudkasht raiyat holding a 
mourasi istemrari tenure at a fixed rate of rent per biglia, or aay other descrip¬ 
tion of under-tenant, liable hy his engagements, or by established usage, to ant 
increase of rent for tho land annexed to his tenure by alluvion, be considered 
exempt from the payment of any increase of rent to which he may be jointlpr 
liable.’* The accretion will then belong to the holder of the jote to whoso tenure it 
has become attached—(Juggut Cbunder t>. Panioty, 6 W. R., Act X, 48; AtU- 
moolla V, Sheik Saheboollah, 15 W. R., 149). And the jotedar is entitled to 
hold the accretion on the same principle and under tho same legal conditions 
as he holds the parent estate—(Gohindamani v. Dina Bandhn, 15W*R., 87; 
Golam Ali v. Kali Krishna, 8 0. L. R., 517, pi??' Field, J). The words “Justly 
liable ” in section 4, cl. (1) of Regulation XI of 1825 indicate an intention on tho. 
part of the Legislature that the rent payable for an alluvial increment shall be 
settled with reference to the circumstances of each particular case, regard being 
had to the agreement between th^ parties in respect of the original tenure, lirhere 
there is such an agreement, and where there is no such agreement, to any osage 
proved to be appli^ble to such tenure. When, therefore, a zemindar desires to 
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fMS^eos the accretion, he mast show that be is entitled to do so either by lavr, oostom 
or special a>^eemeiit, and accreted lands, when liable to enhanoement at the 
ordinary neighbouring rates, are entitled to a deduction of ten per cent, for 
collection charges and 10 per cent, for talnkdari profits—(Jaggnt Chnnder v, 
Panioty, 6 W. E., Act X, 48; Baboo Qopal Lai v. Kumar Ali, 6 W. B., Act X, 
86; Jnggut Chnnder v. Panioty, 8 W. R., 427; (in review), 9 W. B., 379.) And 
even a tenant-at>will is entitled to occupy an accretion so long as he retains 
possession of his original holding—(Bbagbut Prosad v. Dnrga Bijai, 8 B. L. B., 
73; 16 W. B., 95). It^wili be observed that clause 1, section 4, of the Regula¬ 
tion XI of 1825, refers only to under-tenants intermediate between the zemindar 
and the raiyat, and khudkasht or other raiyats who possess some permanent in¬ 
terest in the land, and not to tenant from year to year—(Xaheeruddin «. Camp¬ 
bell, 4 W. R., 67). The party to whoso lands new foimationa gradually accrete 
is entitled to them, though be may not have lost any lands, and though tlte 
aecretiou may have been caused by the washing away of tho lauds of another 
person—(Adoomeah v. Shiboo Sundari, 2 W. B., 295). As long as any portion 
of the cstnte is in existence tho zemindar is entitled to claim the land accreting to 
it as forming by law port of that estate—(Bhoobnu Mohan v. Watson & Co., Sp. 
W. B., 64). A zemindar cannot claim lands as an accretion to his estate, when 
such lands are capable of boing identified as a re-formation of land belonging to 
another owner upon their original site—(Lopez o. Madan Mahan, 14 W, B. P, 
0., 11; Hnrshahai Sing v. Syud Lootfali, 23 W. R,, P. C,, 8; Bamnath v, 
Ohundemmuin, 1 Haj, 284 ; Musst, Imam Band! v. Wajid Ali, 7 W. B., P. C., 
67; Nugendrachunder v. Mahomed Esoff, 18 W. B.. P. 0., 113; Budanchunder 
e. ^pin Behan, 23 W. B., 110.) 

Where land has been added to the jote of a tenant by gradual accreti<m, the 
bmdlord is entitled to an increased rent on account of such accretions, on the 
eonditions bud down in Regulation XI of 1825, section 4, clause 1—(Shoro- 
sbutti Bassee v. Porbutty Dassee 6 C. L. B., 362 ; see also Oopi Mohnn v. Hill, 
5 C. L. B., 33.) A snit for enhanced rent will lie for increase of the area of a jote 
after accretion—(Hara Sundari v. Gopi Sundari, 10 C. L. R., 569; Brojondra 
Kumar v. Upendra Namln, 1. L. B., 8 Cal., 706; Bam Xidi v. Parbati 
Basi, I. L. B., 5 Cal., 823). Where the plaintiff held a jote under the defen¬ 
dants and ihek co-sharers, and a partition of the estate was effected in 1877, 
and to the defendant was allotted only 15 coitahs out of the plaintiff’s jote ibe 
defendants notwithstanding recovered by decree in May 1881 rent for a larger 
quantity than what the plaintilE held under him; and the plaintiff therefore 
•ned for reduction or rather for apportionment of tho rent due to the defeudani 
in September 1881; held that the suit was not barred by reason of its havizig 
been brought beyond a year from the date of partition, and that the proper 

n 'od for bringing such a suit was six years—-(Durga Prosad e. Ghomta Gh»ia, 
11 CaL, 284). 

Baless it is prored, &c.—If there has been a dilurion, and the tenant is 
pay^ag on fmr the portion washed away, the re-formation of that portion will not 
mabe him subject to enhancement. If, however, after the dduvion, he has 
obtained a reduction of the rent, a re-formation will again subject him to 
mhancflSOient.'—(Compare Hem Nath Butt v. Ashgur Sirdar, I. L. B., 4 


Bnrd^ of proofs In connection with this subject, see pp. 155-160. 

RodUOtioii of rwfc.— This ^tion should be read with section 178 (S^) (/). 
. A raiyat whose laud has dilnviated ^ three courses open to him. He may 
fmi uudier this sectiou for reduction of rent, or he may wail hand by 
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bis landlord, and plead that he is entitled to a certain reduction on account o£ 
the diluviated land—(Afsurooddeeu u, Musst. Shorashi Bala, Marsh., 558); 
or he may complain of an ezeessiye demand of rent, and sue for a refund 
of tho sum which has been exacted from him. When a raiyat had been com¬ 
pelled to pay an excess rent' for 1265 of Bs. 99, for 1266 of Bs. 199, for 1267 of 
Bs. 195, for 1268 of Rs. 1,126, in all Bs. 1,617, and sued the zemindar to recover 
the excess, it was held that the suit was not barred by. limitation under section 
30, Act X of 1859. “ No doubt,” observed the Court, ” when a diluvion took 
place, the plaintiff had a right of suit to obtain an abatement of his jnmma if the 
semindar had refused to grant such abatement. But ho was not bound to sue 
for that purpose. He was not actually injured until oompelled to pay the rent 
named.in the potta, without the allowance of the abatement ho claim^. Upon 
that payment having been extorted from him, he Jiad a new right of action ; and 
as the snit would appear to liave been brought within one year from that date, wo 
think it was in time ”—(Barry v. Abdool Ali, Sp. W. R., 64; 2 Board’s Bep., 85 ; 
Baja Nilmoni Sing v. Annoda Prosad, 1 B. L. B., P. B., 97; 10 W. R., F. B., 41). 

In Afsurooddeen v. Musst. Shorashi Bala, Marsh., 558, a talukdar claim^ 
an abatement of rent on the ground that a portion of his 
Abatement of rent taluk had been washed away by a river ; and the question 
oaiMied °to°'the lan^Se® arose whether he was entitled to claim a diminution of 
miaed by the act of God. rent on this account. The Court held that he was so en¬ 
titled, unless there was an express stipulation that he- 
should pay, whether ike land was washed away or not. , “ If a man,” observed: 
the Chief Justice, “ stipulates tb pay rent, it is clear ho engages to pay it as a 
compensation for the use of the land rented, and independently of section 18, Act 
X of 1859. W® are of opinion that, according io the ordinary rules of law if a 
talukdar I^'rees to pay a certain amount of rent, the tenant is exempt from the 
payment of the whole rent if the whole of the land be washed away. According 
to English law a tenant is entitled to abatement in proportion to the quantity of 
land washed away, and he is entitled to that abatement in suit brought by tho 
landlord for arrears of rent.” This question was further disenssed in a subse¬ 
quent case, in which the tenant claimed an abatement, upon tho ground that 
part of his laud has been washed away, and that a part of it had been covered with 
9 a;id. “ We think,” observed tho Chief Justice, “ upon principles of natural 
justice and equity, that, if a landlord lets his land at a certain rent, to bo paid 
daring the period of occupation, and the land is, by tlie act of God, put in such 
a state that the tenant cannot enjoy, tho tenant is entitled to an abatement. The 
first question then is, whether there was any stipulation in the kaboliyat, which 
precluded the tenant from claiming an abatement, if, by act of God, any pmrtion 
his land was washed away P If it is found that, according to an express 
stipulation in the kabuUyat the tenant is not entitled to any abatement by reason 
of any part of the land being washed away by the act of God, then the tenant is 
not entitled to abatement daring the term of that lease. But it is said the lease 
is at an end; but we think then, when a tenant holds on after the expiration ol 
the lease, he does so on the terms of the lease, at the same rent, and on the same 
stipulation as are mentioned in the lease, until the parties come to a fresh settle¬ 
ment ’’—(Sheik Enayet Ulla v. Sheik Elahee Bnksh, Sp. W. E. Act X, ^ j 
2 Board’s Rep., 62. Queere. —Earn Churn v, Lucas, 16 W. R., 279). Under si^iott 
178 (3)/ even a contract will not take away the right of the raiyat for reduotioxt 
of rent. 

Where a raiyat instead for abc^teraent waits until an abUcn for 

arrears of rent has been brought agunat him by his landlord, and then ehiiiis a 
mdsti^iioa on the ground of diluvion^ the whole onus lies upon him of proving 
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tile extent of the dednction to which he is entitled, and of showing precisely what 
lands liavo disappeared. The zemindar in proving that full rent has always been 
paid has proved a sufficient prinid fade case, which it is for the tenant to TObut— 
{Savi V. Obhoy Nath, 2W. B., Act X, 28). A tenant is, however, entitled, to 
abatement when the area of his holding has been reduced, not only by diluvion, 
but by other causes also. Thus when a poition of a miyat’s land has been taken 
up by Government for a road, it was held that ho was entitled to a deduction of 
rent from the zemindar for the land taken from him—(Din Doyal v. Musst. 
Thakroo, 6 W. R. Act X, 24; Maharajah Dheraj Mahtab Chand v. Chitra 
Kumari, 16 W. R., 201). For remission on account of diluvion or washing 
away, see Krista Sundur v, Chuuder Nath, 15 W. R., 230; or on account of 
land taken by Government for Railway purposes, see Mohesh Ghunder v. 
Gunga Moni, 2 Hay, 495; Gordon Stuart & Co. v. Maharajah Mahtab 
Chand, id., 565; Prosunno Mayi ®. Sundar Kumari, 2 W. R., Act X, 30; 
Maharajah Mahtab Chand v. Chitra Kumaii, 16 W. R., 201; or in respect 
of land taken by Government for the purposes of a road—(Deen Dyal v, 
Musst. Thakroo, 6 W. B., Act X, 24) ; or in respect of lands resumed 
aschakranby Government—(Huro Kishen ®. Joy Kishen, 1 W. R., 299). In 
a suit for rent by a zemindar against a patnidar, the latter claimed abate¬ 
ment of the rent on the gi'ound that part of the land included in the paini 
tenure had been acquired by the Government for public purposes. The 
kabttliyat executed by the patnidar contained a provision to the cflFect that, 
if any of the land settled should bo taken up by Government for public 
purposes, the zemindar and patnidar should divide and take in equal shares the 
compensation money, and a further provision to the effect that the patnidar 
should make no objection on the»scoro of diluvion or other cause to pay the rent 
fixed or reserved by this kabuliyat.” Held that the patnidar was entitled to 
abatement of the rent—(Uma Sanknr v. Tarini Chunder, I. L. B., 9 Cal,, 571.) 
In this case Field, J., in constraing the clause in the stipulation, observed : “ It 
appears to me that the taking of land by Government for a public purpose is not 
a .cause of the same nature as diluvion, and for this reason : When land is washed 
away by action of the river, the thing itself out of which the rent issues is de¬ 
stroyed, certainly for a time, although it is quite po.saible that by action of the 
same river there may be a ro-formation. But iu the case of re-formation the custojn 
of the country is that, where an abatement has been allowed for diluvion, en¬ 
hancement is claimable for alluvion. When land is taken up by Government, 
the thing itself out of which the rent issues is not destroyed ; it continues to 
exist, and the Government pays what must be taken to be the market value of 
the laud at the particulai* time. It thereforo appears to me that it is impossible 
to say that the taking of land by Government for public purposes is a cause 
ejusdem generis (of the same kind) with diluvion.” Norris, J., remarked ; “ la 
construing this document it cannot reasonably be held that the taking of part of 
the land by the Government for the purposes of a railway is ^usdem generis 
with land abating or increasing by reason of diluvion and alluvion, or in other 
words, by the act of God; and 1 am strengthened in coming to this conclusion 
when it is manifest that there was pi'esent before the minds of the parties at 
the time the patni settlement was granted by the plaintiff, the fact that the 
Government was likely to take a portion of the land included in the settlement 
for the purposes of a railway; and if the parties intended that there should be 
no abatement of rent when Government exercises their powers, in addition to 
making on empress provision for the distribution the compensation money, they 
; wohld have further stated that there would bo no abatement of rent.” 



^ ijaradar took on lease certain lands, giving a kabuliyat which contained 
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the following clause: “ In regard to tUe aforesaid rent wo take upon ourselves tho 
risk of flood and drought,- of death and flight, of alluvion and diluvion, of profit 
and loss. In no case shall we be able to claim a reduction in the rent, nor'will it 
be open to you to demand more on account of alluvion, &c,” During the lease, 
part of these lands were taken up by Government for tho purpose of a railway, 
and compensation was paid to the lessor therefor. The ijaradar claimed to make 
a deduction from his rent for tho land taken away from him. Held, that such 
a claim did not come under the meaning of tho word “ abatement ” as used in 
the Rent Law, nor was it intended by the parties to be Mnthin tho clause of tho 
lease, but the laud having been taken from tho whole area demised, not by 
natural causes, but by vis imjor, tho ijaradar was entitled to a deduction from 
the rent on his showing that there wore tenants of bis on the land, who, before 
the land was taken by Government, paid rent to him, which they had now ceased 
to pay—(Watson and Co., V. Nistarini, 1. L. R., 10 Cal., 541). “We think,” 
says Mr. Field in this case, “ that is not properly a case of abatement, as the 
term is ordinaialy used in the Rent Law. It is a case in which the tenant seeks 
to have a deduction in respect of land taken away from the whole ai*ea demised, 
not by natural causes, but by vis major. In this ■view we think that the ijaradar 
is entitled to a deduction.” Portion of certain land held under a patni having 
been taken up by tho Government for public purposes under the Land Acquisition 
Act, the zemindar declared his intention of gianting no abatement of rent, and 
acting upon this declaration the patnidar was allowed to appropriate the whole of 
the compensation. Tho patni was subsequently sold u^der liog. VIII of 1819, 
with notice of the amount of the Briginal rent, and the purchaser now sued for 
abatement of that rent. He did not allege that he had no notice of the proceed¬ 
ings under the Jjand Acquisition Aqt— Held, thafe the plaintiff must bo presumed 
to have had notice of these proceedings, and that it was therefore incumbent upon 
him to have made enquiry regarding the position of tho patni, and that under the 
omiumstances he was not entitled to the abatement sought for—(Pearymohun v. 
Aftab Chand, 10 0. L. R., 626). 

If a reduction is claimed in a suit for arrears of rent and only partially 
allowed, the tenant may not bring a fresh suit for reduo- 
Bes judicata. tion, tho issue being res judicata —(Nobo Durgah r. Fyaz 

Bqksh, 204, W. R., 43). The plaintiff obtained a patni lease of certain villages 
from the defendant in 1861 at an annual rent, and in 1865 was evicted from 
a portion of the property. She took no steps to obtain an abatement; but 
inasmuch as she did not pay any rent for tho year 1871, tho defendant brought 
a suit against her for the rent of that year. The plaintiff set up the defence 
that she was entitled to an abatement of Rs. 155 from her rent; the Rs. 155 
representing the annual value of the property which she had lost in conse* 
quence of the eviction. In that suit it was decided that the amount of 
abatement she was entitled to was Rs. 42. No appeal was made against that 
decision. In a suit brought by the plaintiff for the purpose of obtaining a 
permanent abatement of her rent, she claimed the precise measure of abatement, 
ma., Rs. 156, which she had claimed in the rent brought against her by the 
defendant. H-eld that tho question was res judicata, it having been raised and 
decided in the former suit—(Nobo Doorga v. Fyaz Buksh, I. L. R., 1 Cal., 202). 
In a suit for arrears of rent the landlord proved a jummabundi signed by th5 
defendant admitting the area of the lands held and the rent payable to be as 
claimed b^ the plaintiff, and a decree was accordingly passed for the amount of 
arrears claimed, no further evit^ince being taken as to the extent of thui land. 
Subsequently the tenant filed a suit against the landlord, alleging that he actual¬ 
ly held a less am than that in respect of which he had been paying rent, and 
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oltkiioing the right to have the laud re-measured, aud to pay reut in aooordanoe 
^Ui such re*measarement. The question was, whether the latter suit was 
barred by resJudiecUa by the decision in the former suit ? Pontifex, J., observed: 
** If a measurement bad been ordered in the former suit, and if upon suoh 
measurement it had been found that the present plaintifE held the quantity of 
land which he was alleged to have held in the former suit, that would have Men 
a r68 judicata unless the plaintifi proved subsequent relinquishment of part of 
the land. Speaking for myself I think it doubtful whether, in the former suit, 
which was mr arrears of rent, the present plaintiff as defendant was entitled to 
insist that a measurement of land should be had. He, it seems to me, was bound 
to pay for the past years the rent which he was accustomed to pay until he took 
proceedings to get the rent adjusted according to the actual quantity of, land in 
his holding. But whether that is so or not, we think, according to the proper 
construction of section 13 of the new Procedure Code, that the former decree 
cannot be treated as res judicata. Admitting, for the sake of argument, that 
the measurement of the land had been a matter directly and substantially in issue 
in that suit under Explanation II, yet it cannot be said that such matter was 
heard aud finally decided by the Judge in the former suit; and, not having been 
hefrd and finally decided in the decree in the former suit, would nob affect this 
snitaif res judicata under section 13.” Pield, J., said: “The provisions of 
section 19, Act VIII of 1809 B.C. are peculiarly applicable to a case in which 
rent is paid at so much per bigha, katii, or other unit of measurement where 
rent is computed and paid in this manner; the raiyat is entitled to have a 
measnremont at any time; and if the result of^such measurement shows that ho 
h(fids less land than he has been paying rent for, ho is entitled to an order for' 
abatement which will have prospective effect”—(Roghunath v. Jugut Bundhu, 
8 0. L. R., 393.) 


Plaintiffs' (patnidars) sued* the defendants (dnrpatnidara) for arimrs of 
Limitation rent. The defendants alleged that a part of the land 

had been taken by the Government twenty-four years 
pteviously, for the purposes of a railway, aud they claimed an abatement on that 
ground: Held that the Limitation Act does not in terms prevent a defendant 
from setting up such a defence; but that the great delay in this case, combined 
With other cii’cnmstances, disentitled the defendants, to any relief in a Court of 
Equity—'(Ramnarain v. Poolin Blhari, 2 C. L. R., 5.) 

A plaintiff who has sued for and obtained a decree for an abatement of rent 
payable in respect of a patni held by him, may afterwards 
o money. ^ refund of the rent paid by him before instituting 

the suit for abatement, in excess of the amount justly payable, notwithstanding 
l^t he might, if he had chosen, have included this claim in his suitdor abate¬ 
ment of rent—(Okhoy Kumar v. Mahtap Chunder, I. L. B., S Cal, 24.) 

The words “ proved by measurement ” in clauses (a) and (6) seem to imply 
that increase or reduction of rent will take place irrespeo- 
^^jPh^MMSsion by a causes by which the excess or diminution was 

cansed. Hence the decisions which laid down, that the 


plea of the quantity of land being less or greater than that mentioned in the 
potta conhot avail the tenant or the zemindar if he had known the land itself—'the 
subjeet of the lease, most be considered as superseded—(Tripp e. Kalidas Mukerji: 
Bp. W. R., AetX, 122.) If a raiyat is dispossessed of his land by a thi^ 
,party, or if he loses it by his own default and-not that of his lessor, is he en- 
tiUed to an abatement P The wordings of the prot^nt section seem to give an affir^ 
Jiia ^wer to this question. It has, however, been held under the old law 
he is'not enUtlcd to itoatemeut. The njore fact of his having been in pc^ 
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aeasion of less land than that mentioned in his potta will not entitle him to a 
reduction of rent—(Sitanath Bose v. Shamchand Hitter, 17 W. R. 418) 
A suit by a tenant against his original lessors for a declaration that’he * is not 
liable to pay them the whole rent payable under his potta in consequence of a 
thiid person having, subsequent to the grant of such potta, by suit established a 
nght to a share of the ront, is not a suit for abatement under Act VIII of 1869 
(B.O.), and therefore not subject to tho rule of limitation prescribed by section 
27 of the Act. Where under such circumstances, the tenant is holding more land 
than is covered by his potta, it is not necessary that his landlord, if desirous of 
enhancing tho rent, should bo referred to a separate suit for that purpose. The 
suit of tho tenant being for equitable voliof, the claim of the landlords must be 
taken into consideration in determining what relief tho plaintiff is entitled to 
obtain—(Chaud Moni v. Lokenatli, 6 C. L. li., 494). 

In another case, where a tenant, after obtaining a lease for a certain quantity 

wos evicted from a portion of it, owing to the 
dKW bbop’s utle defective title of his lessor, it was held that he was cn- 

titled to an abatement of rent. “ When a landlord," ob¬ 
served tho Court, leases any portion of land without any further stipulation 
with reprd to the title, lie does thereby impliedly undertake that he W suf- 
fidont title to support the lease, and ho guarantees' the tenant quiet possession 
and enjoyment. This is the result of tho law of England, and we bolieve 
that it has always been held to be the same here”—(Brojo Nath v. 
Heera Lai, 1 B. L. R., A. C., 87; 10 W. R., 120). When once it is deter- 
rained that a tenant is entitled tolin abatement of rent, m consequence of the 
subject of tho demise having been dinnnished, tho only thing that requires to 
bo settled is, what was tho portion pf tho original rent which, was referable to 
tho portion of tho tenure which has disappeared. If tliore is nothing in the potta 
to show that the rent was apportioned in parcels to tho different parts of the 
whole land, the only way to arrive at a conclusion as to how much of the whole 


rent is fairly attributable to this particular portion is to deal with it as a matter 
of proportion, i. e , such a sum ought to ho deducted from the whole rent as 
would bear to that whole rent tho same proportion as the annual value of the 
portion of the land that has disappeared bears to the annual value of the land 
originally leased—Jd., 121. Tho right of a landlord to i-coeivo rent from a tenant 
depends upon his securing to tho latter quiet possession of the property leased— 
(Kristo Snnder v. Chnuder Nath, 15 W. R., 230). If the tenant be evicted 
from land demised, or tiiey bo recovered liy a title paramount, the lessee is 
discharged from tho payment of the rent from the time of such eviction, and 
if ho is evicted from part, the rent is to be diminished in proportion to the land 
from which he is evicted—(Gopanund v. Lalla Gobind, 12 W. R,, 109). 

A landlord claiming remission from Government on account of damage done 
MHsoeUaneouB. estate by a cyclone is not on that account hound 

to allow a remission to his under-tenants unless he got 
the remission on the understanding or agreement that ho was in his turn to 
grant remission to his under-tenants—(Goluk Ohunder v. Parbnti Chnrun 

16 W. R., 1G8). Where the jnmma of a resumed lakheraj estate had been re^ 

dnoed by Government on the condition that tho rents of the raiyats should be 
reduced in the same proportion, it was held that the raiyats were entitled to the 
benefit of the stipulation made by Government on their behalf at tho time wh^ 
the jumma was reduced—(1 Ind. Jur., 7; Sukhawutallub v. Puthu Goldar • 
con^m Oomanunda Roy e. SreeiKauta, 21 W. R., 108), A patnidM bon sue 
his eemindar for abatement of the patni rent on the ground that ibe assets 
tho patni fell short of the amount stated in tlie lease, althon^ B»ob a suit is not a 
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•nit for abatement o£ rent within the meaning of Act X of 1859—(Rajah Nilmony 
V, Unnoda Persad, 10 W. E., F. B., 41; Rajah Nilmony v. Sharoda Persad, 
18 W. B., 434). A suit for abatement of rent by a patnidar on the ground 
of fraud caused by the concealment from him of the existence of intermediate 
tenure created by the zemindar, is maintainable under the Rent Law, though 
not under section 19—(Shokoor Ali v. Umola Ahalya, 8 W. R., 504), A claim 
for rent being a recurrjng cause of action, a tenant is entitled to set up 
against it for any particular year any right which he had to a deduction of abate¬ 
ment, notwithstanding that he has paid full rent for several previous years— 
(Maharajah Mahtab Chand v. Chitra Kumari, 16 W. R., 201; Gour Kishore v. 
Bonomali, 22 W. R., 117>. 

52 (2). In determining the area for which rent has been 
previously paid, the Court shall, if so required by any party to 
the suit, have regard to— 

(«) the origin and conditions of the tenancy, for instance, 
whether the rent was a consolidated rent for the entire 
tenure or holding; 

In Pahalwau Sing v. Maharaja Maheswar Baksli Sing Bahadur, 9 B. L. R., 
169, the Judicial Committee observed : “ The plaintiff is to recover it according 
to the boundaries given in the plaint. It is true, it goes on to specify the quan¬ 
tities, but it turns ouf that those quantities are not sti'ictly accuiate. Then the 
question is, which is he to recover, thrf quantities or according to the boundaries 
given in the plaint ? Their l 4 )rdships think that it must be interpreted as if it 
were a conveyance of land stating the boundaries, and then saying that it con¬ 
tains so many acres ; of course, the real conveyance would bo of the land within 
the boundaries, and it would be a mere false description that there was some 
slight mistake in the quantitios. Their Lordships think that that principle 
ought to be applied to the case, because they find it among the rules tliat pi*evail 
in the Courts in India.” So in another case where the land leased consisted 
of several old holdings, some of which had been abandoned by the former occu¬ 
piers, and one of wliich had previously been in the occupation of the defendfuit 
and the description of the quantity in the kabuliyat purported to be taken from 
other old measurement papers, and it was probable that the land itself, the 
subject of the lease, must have been known to the defendant, the Court remarked ; 

under these cii’cumstances, we think, it would be no defence to this suit for 
rent even if the defendant could succeed in establishing that the quantity of land 
is in fact not so groat as the quantity mentioned in the kabuliyat. The defen- 

probably knowing the land for which he was in ti*eaty, there is no reason 
to suppose that he was misled, or that he has not substantially that land, and he 
cannot now evade the payment of the rent contracted by availing himself of the 
error or misdescription (if it exists) of the actual quantity given in the kabu- 
liyat.”-r-(Tripp v. Kali Das, Sp., W. R., Act X, 122.) 

(6) wliether the tenant has been allowed to hold additional 
land in consideration of an addition to his total rent or 
otherwise with the knowledge and consent of the land¬ 
lord : 

f' (c) the length of time during which the tenancy has lasted 
without dispute as to ipnt or area; and 
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“ Payment of the full rent, year by year, more than 80 years after the lands are 
said to have been washed away, would be strong evidence that no snob claim was 
in the contemplation of the parties when the contract was originally made.’* 
—(Ram Ohuruu v, Lucas, 16 W. R., 270; see also Ram Narain v. Poolin Behori, 
2 0. L. R„ 5). 

(d) the length of the measure used or in local use at the 
time of the origin of the tenancy as compared with 
that used or in local use at the time of the institutiou 
of the suit. 

In .this, the Legislature seems to have overmled the decision of Baboo 
Mundul V. Sheeb Kumari, 21 W. R., 404, where it was held that section 19 refer¬ 
red to an alteration of area owing to a portion of the land having gone away by 
diluvion or otherwise, and not to some difforeuce in the length of the measuring 
pole in use at didcreui periods. 

52 (3). In determining the amount to he added to the rent, 
the Court shall have regard to the rates payable by tenants of 
the same class for lands of a similar description and with similar 
advantages in the vicinity, and, in tlie case of a tenure-holder, 
to the profits to which lie is entitled in respect of the rent of his 
tenure, and shall not in any case fix any rent which under the 
^ circumstances of the case is unfair or inequitable. 

It should bo remarked that though in fixing the reduced rent considerations 
should be made of the surrounding rates, yet tlib low rates of the neighbour¬ 
hood is no ground for making the reduction—(Baboo Mundul v. Sheeb Kumari, 
21 W. R., 404). 

Profits of the tenure-holder :—See section 7 and notes ante, pp. 68-77. 

Siwiilftr rates of the vicinity : —The old law laid dcAvn that the additional 
renli should be at a rate in proportion to that paid for the parent tenancy.—(Gopal 
Lai V. Kunar Ali, 6 W. R. X. 85 ; Nistarini Dasi i\ Bonomali, I. L. R., 4 
Cal., 941} Golam Ali v. Kali Krishna, I. L. R., 7 Cal., 479; Laidley v. Bisnu 
Charan, I. L. R., 11 Cal., 553). But this rule is not meant to be inflexible 
(Choramani v. Howrah Mills Company, I. L. R., 11 Cal., 696). 

62 . (4) The amount abated from the rent shall bear the 
same proportion to the rent previously payable as the diminution 
of the total yearly value of the tenure or holding bears to the 
previous total yearly value thereof, or, in default of satisfactory 
proof of the yearly value of the land lost, shall bear to the rent 
previously payable the same proportion as the diminution of area 
bears to the previous area of the tenure or holding. 

When once it is determined that a tenant is entitled to an abatement of 
rent, in consequence of the subject of the demise having been diminished, the 
only thing that requires to be seN^lod is, what was the portion of the original rent, 
that was referable to the portion of the tenure which has disappeared. It might 
be, of course, that the original contract |pecifled in terms how much rent was 
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reserved out of the nahal in question. lu tins instance, however, I understand 
that there is nothing in the potiah to show that the rent was apportioned in 
parcels to the different parts of the whole land held in patni. It seems to me, 
therefoi'c, that the only way to axTive at a conclusion as to how much of tho 
whole rent is fairly attributable to this particular portion, is to deal with it as a 
matter of proportion only; that is, sxicb a sum ought to be deducted from tho 
whole rent as would bear Jo that whole rent the same proportion as the annual 
value of tho portion of the land which has disappeared boars to the annual value 
of the land oiigiually leased.”—(Brojonath v. Hfralal, 1 B. L. R., H. C., 87 ; 10 
W. B., 120). 


Payment of Rent. 


53 . Subject to agreement or established usage, a money- 
rent payable by a tenant shall be paid in four 
Instalments of rent. instalments falling due on the last day 

of each quarter of tho agricultural year. 


The effect of this section goes further than the Logislatni’o anticipated, under 
clause (5) of section 3, ante. In sections 53 to 08, both ijiclnsive, rent includes 
money recoverable under any enacimont for tho time being in fo)’co as if it 
was rent. Hence publ\p cesses arc recoverable under this section in four equal 
instalments. • 


Subject to agreement. —This section applies where instalments are not 
* fixed by speci.al agiaomonts; and section 178 of tho Act 
n rao s a men s. ijitorforo with such contract. In a suit on tho 

I«wt of the Rajah of Durbhunga for unpaid instalments of rent where the agree¬ 
ment under wliich the defendant held wa.s that ho should pay his Government 
revenue through the Rajah, it was held that the rule which prevailed in that part 
of the country amongst ordinary <,onants of paying rent mouth by month was not 
applicable to defendant, and that the instalments of rent and interest tJiereon 
wore to be calculated according to the Government rules for tho payment ^of 
revenue—(Gridharee Sing a. The Court of Wards, 10 W. R., 368). In a suit 
for rent whei-o tho kabnliyat stipulated that payment should be made in monthly 
instalments, tho more fact of the landlord not liaving strictly enforced the terms 
of the kabnliyat before, cannot prevent him from doing so now—(Peary Mohun 
». Brojo Mohun, 21 W. R., 30; 22 W. R., 428.) 

Agricultural year Is defined in clause (11) of section 3 of tho Act, 
p. 43. 

Usutatioil to run ;—13 nder the ordinary pi'inciplcs of contract and limita¬ 
tion, it would rather appear that limitation would run in suits for arrears of 
rent from each quarter in which instalments are payable. The claim for the 
rent of tho first quarter of 1880 would be thus barred in tho second quarter of 
18b3, because such instalment would be an arrear under clause (8) of section 64, 
jwd article UO of schedule II of Act XV of 1877 provides that the period of 
bufitation (three years) for arrears of I’cnt will run from the time the arrears 
b<K?c»me dnc. But under schedule IH, part 1, clause 2 (6) of this Act, limitation 
for arrears of rent will not run from each instalment, but from the last day of the 
in which the aribars fell due. 
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Sstablished usaige:—Means tbe established usage in the porgunnah, 
not the established usage betvreenthe parties—(Chjtunno C5undor v. JCodamath^ 
14 W. R., 09.) 

Money Rent :—This section provides for instalments of money rent only; 
produce rents are payable when the produce is gathered, or as agreed nj^on 
between the parties, or where there is no such agreement according to the customs 
of the country. 

54 . (1) Every tenant shall pay each instalment of rent 
Tima and place for hcforo sunset of tlio day on which it falls 

payment of rent. dllC 

(2) The payment shall, except in cases where a tenant is 
allowed under this Act to deposit his rent, be made at the land¬ 
lord’s village-oHice, or at such other convenient place as may be 
appointed in that behalf by the landlord : 

Provided that the Local Government may from time to time 
make rules, cither generally or for any specified local area, 
authorizing a tenant to pay his rent by postal money-order. 

(3) Any instalment or part of an instalment of rent not 

duly paid at or before the time when it falls due shall bo deemed 
an arrear. * 

Similar provisions of the Contract Ast:— The following sections of 
the Contract Act (Act IX of 1872)^ might bo read with advantage with this 
section:— * 

“46. Where, by contract a promisor is to perforin bis promise without 
application by the promisee and no time for performance is specified, the engage¬ 
ment must be performed within a reasonable time. Hxplaiiafion .—The question 
* what is a reasonable time ’ is, in each particular case, a que.stion of fact. 

“ 47. When, a promise is to be performed on a certain day, and the promisor 
haij undertjikcn to perform it w'ithout application by the promisee, the promisor 
may perform it at any time daring the usual lioui'S of business on such day and 
at tJie place at which the promise ought to be iierformod. 

“ 48. When a promise is to bo performed on a certain day, and the pro¬ 
misor has not undertaken to perform it without application by the promisee, it is 
the duty of the promisee to apply for performance at a proper place and within 
the usual hours of business. JUx-planatiou .—Tlie question * what is a proper 
time and place,’ is in each particular case a question of fact. 

“ 49. When a promise is to be performed without application by the pro¬ 
misee, and no place is fixed for the performance of it, it is the duty of the pro¬ 
misor to apply to the promisee to appoint a reasonable place for the performance 
of the promise, and to perfonn it at such place. 

“ 60. The performance of any promise may be made in any manner, or at 
any time which the promisee prescribes or sanctions. Illmtrafions 

“ (a), B owes A Rs. 2,000. A desires B to pay the amount to A's account 
with C a banker. B, who also banks with C, orders the amount to be transferred’ 
from his account to A’s credit, and this is done by 0. Afterwards, and before A 
knew of the transfer, C fails. (Bhere has been a good payment by B. 

“ (b), A and B are mutually indebted. A and B settle an account by set¬ 
ting off one item against another, and B pays A the balance found to be due from 
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liim upon such settlpment. This amounts to a payment by A and H respectively 
of the sums which they owed to each other. 

“ (c). A owes B Rs. 2,000. B accepts some of A’s goods in reduction of 
the debt. The delivery of the goods operate as a part payment. 

“ (d). A desires B, who owes him Rs. 100, to send him a note for Rs. 100 
by post. The debt is discharged as soon as B puts into the post a letter contain¬ 
ing the note duly addressed to A.” 

Shall pay :—The illustrations to section 50 of the Contract Act cited above, 
indicate 4 different wayS in which a debt may be paid. Another (5) common 
mode of payment is, when the creditor dosii’os tho debtor to pay the money to 
some third person, as by atonement or apportionment. A payment by a tenant 
under the landlord’s directions to another or for a specified purpose, is tanta¬ 
mount to a payment to the landlord himself, and is a sufficient answer to the 
landlord’s suit for rent—(Musst. Joykoer u. Furlong, Sp. W. R., Act X, 112 ; 
3 R. J. P. J., 101; compare Krisio Dhun v, Mahomed Nukee, 10 W. R., 495) ; 
similarly a payment of Government revenue by tho tenant must be treated as a 
payment on account of rent—(Hills i>. Wooma Moyee, 15 W. R., 545). Where a 
tenant has paid rent to two proprietors jointly, payment to one is a sufficient de¬ 
fence in a suit by tho other, unless he has had notice of separation—(3 R. J. P. J., 
137.) A payment of rent to one of several joint jiroprictors is a payment to all— 
(2 W. R, Act X, 15 ; Mookta Keshi v. Koylash Ohunder, 7 W. R,, 493). An 
auction-purchaser, with a notice of a payment in advance, made by the tenant to 
the former proprietors of rent due for a period viubseiiuent to the date of pur¬ 
chase, is bound by such payment—(Rafh Lai v. Rao .Toggendra Narain, 18 W, R,, 
328). Another (C) mode of payment is, when the debtor agrees to give a 
promissory note or to accept a bill for the amount, and a 7th mode of payment is 
by money order as in proviso to ^ilause (2) of this section. Illustration (a) is an 
inijitanc© of payment to an agent; but payment to an agent, who is, to the payer’s 
knowledge, not authorized to receive it, is not equivalent to payment to the prin¬ 
cipal—(Mackenzie, Lyall v. Shib Chunder, 12 B. L, R., 360.) As to illustration 
(h), set off can, of course, be pleaded in an action for the debt without showing 
any consent on the part of the plaintiff. See Civil Procedure Code, section 3. 

Tho proviso gives the local Government an exceptional power of allowing 
the tenant to pay through money order. If the landlord appoints that mode of 
payment, it will be valid. 

Application by the promisee for performance, like offer of performance by 
the promisor, must be so made as to give reasonable convenience to the other 
party. 


Before sunset, &C.:—According to English law, rent is not due till mid¬ 
night of tho day specified in the lease for payment, but where it is necessaiy to 
demand or tender rent in order to eject or prevent a forfeiture, such demand or 
tender must be before sunset. 

The commou law distinguishes between cases where the thing is to be done 
The of psyment. and those where it is to be done at a partkulaf 

In the former case a tender at a convenient time 
before midnight is sufficient; in tho latter it must be before sunset, because it 
i» the duty of the promisee to attend—(Coke on Littleton, 202a; Startup o, 
MEi^Donald, 6 Manning and Granger's Reports, 0. P., 593). Under section 47 
the Contract Act, the tender must, uuder arfy circumstances, be during the 
usual bnsiness hours. This section, however, provides that the tender must be 
i before sunset, and read with seotiou ^7 of the contract, it would that 
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the tender most not only be before sunset, but also during'the usual hours of 
business. 

Village office :—“ The place where the promise ought to be performed ” is 
. , . fixed by clause (2) to be the landlord’s village-office, or 

p aoe o paymen . such' other convenient place as the landlord may ap¬ 
point. The word “ convenient ” implies that it does not lie entirely within the 
power of the landlord to appoint arbitrarily any unreasonable place. Section 49 
of the Contract Act has “ a reasonable place.” The rule is thus stated in 
Coke’s Littleton, 210h ; “ If the condition of a bond or a’feoffment be to deliver 
twenty quarters of wheat or twenty loads of timber or such like, the obligor or 
feoffer is not bound to carry the same about and seek the feoffee, but the obligor 
or feoffer before the day must go to the feoffee and know where he wiy, appoint 
to receive it, and there it must be delivered.” This is qualified by section 49 
of the Contract Act by the duty imposed on the promisee of appointing “ a rea¬ 
sonable place.” 

Arrear of rent :—Section 21 of Act VIII of 1869 (B.C.), and section 
20 of Act X of 1859, ran as follows : “ Any instalment of rent which is not paid 
on or before the day when tho same is payable according to the potta or engage¬ 
ment, or if there be no written specification of tho time of the payment, at or be¬ 
fore the time when sucli instalment is payable acjcording to established usage, 
shall be held to be aii arrear of rent under this Act. 

Under the old sections in ,Wooraeshchunder v. Soorjeekanta, I. L. B., 5 
Cal., 713, the Court held that the arrear ok rent of any year cannot be due except 
on the first day of the year following. Mr. Justice Jackson observed: “ The 
suit was for tho rent of the year 1280. Now, I apprehend, that the tenant 
would not be liable in respect of the whole rent of tlie year 1280, if his occu¬ 
pation were disturbed at any time before the conclusion of that year. It 
could uot be positively stated that his occupancy had so continued until tie 
last day of the year had expired, and therefoi'e I apprehend there would be no 
arrear due until the commencement of the first day of tho following year.” 
This decision was, however, overruled by a Full Bench in the caso of Kashee- 
kanta v. Rohinikant, I. L. R., 6 Cal,, 325, in which the learned Chief Justice 
(Sir R. Garth) remarked: “ We do not quite understand the reasons upon 
which the case of Woomeshchnnder v. Soorjeekanta, proceeded. It seems to 
have been considered by the learned Judges in that case, that an arrear of rent 
does not become duo until the day after that on which by the terms of the hold¬ 
ing tho rent is payable. But this, we think, is a fallacy. The rent becomes due 
at tho last moment of tho time which is allowed to the tenant for payment. If 
it is not paid within that time, it becomes an arrear and continues an arrear 
until it is paid. The word ‘ arrear ’ in section 29 of the Rent Act (VIII of 1869 
B. C.) means ‘ rent in arrear ’; and rent in arrear would undoubtedly become 
due on the last day of the year in which it is payable.’* 

65 . (1) When a tenant makes a payment on account of rent. 
Appropriation of pay- declare the year or the year and instal- 

“eata, , ment to which he wishes the payment to be 

credited, and the payment shall he credited accordingly. - 

(2) If he does not miike any such declaration, the paynient 
may be credited to the account of such year and instalmeni as 
the landlord thinks fit. 
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Dodarfttion :«^Thi8 obviously means that if the rent is accepted hy the 
landlord after the tenant has declared the year to .which the amount is to be 
credited, the payment will bo credited accordingly. Suppose the landlord does 
not accept the amount so tendered, the tenant may deposit it under sections 

61 to 64. , 

The following sections of the Contract Act should be read with this section:— 
“ 59. Where a debtor owing seveial distinct debts to one person, makes a 
payment to him, cither with express intimation, or under circumstances imply¬ 
ing that the payment is. to bo applied to the discharge of some particular debt, 
the payment, if accepted, must be applied accordingly. Illustrations :— 

“ (a.) A owes B, among other debts, Rs. 1,000 upon a promissory note, 
which falls duo on the Ifith Juno. Ho owes B no other debt of that amount. 
On the 1st June A pays to B Rs. 1,000. The payment is to bo applied to the 
discharge of the promissory note. 

“ (6.) A owes to B, among other debts, the sum of Rs. 507. B wintes to 
A and demands payment of this sum. A sends to B Rs. 507. This payment is 
to be applied to the discharge of the debt of which B had demanded jiaymont. 

“60. Whore the debtor has omitted to intimate, and there are no other 
circumstances indicating to whicli debt the payment is to bo applied, the creditor 
may apply it at his discretion to any lawful debt actually duo and payable to 
him from the debtor, whether its recovery is or is not barred by the law in force 
for the time being as to the limitation of suits. 

“61. Whom neitlior party makes an appropriation, the payment shall be 
applied in discharge of the debts in,order of*timc, whether they ai’o or arc not 
baiTed by the law in force for the time being as to the limitation of suits. If 
the debts are of equal standflig, the payment shall be applied.iu discharge of 
each proportionately.’* 

The word “ declare ” in this section must be constnied as d-eeJare eapressly 
S impliedly. The intention of the debtor may be indicated by the circumstances 
under which the pajbnont is madp, and the illustrations of section 59 of the 
Contract Act give two such instances. This right of tho debtor cannot be affect¬ 
ed by any refusal of the creditor to apply the payment according to the expressed 
will of tho payer. If the creditor does not choose so to apjily, ho must refuse it 
and enforce his rights as the law allows him. Where a debtor owed two debts, 
one actually due, the other not yet due, but' the latter was guaranteed by the 
debtor’s father-in-law, and it was shown that discount was allowed by the 
creditor on a payment made, it was held that these facts sufficiently established 
the debtor’s intention to appropriate the payment to the guaranteed debt—(Mar- 
xyatts V. White, ‘2 Stark, 101), Tlio more fact, however, of one debt being 
guaranteed, and another not, raises uo presumption that a payment is made in 
respect of the guaranteed debt—(Plomer v. Long, 1 Stark, 153). A general 
^yment made by one who is indebted in his own right and also in another 
right, as executor, for instance, is taken to bo made in discharge of the debt 
due in his own right—(Goddard v. Cox, 2 Sir, 1194.) If there has been 
no express or implied declaration of the debtor’s intention, the creditor has 
the right of .appropiiating payment. But when money, belonging to the 
debtor, comes into the creditor’s hands without the debtor’s knowledge, tlie 
d^tor B right of apportionment remains until ho has had an opportunity of 
exercising^ it*- (WaUer Lacey, 1 M. and G., 54). The payment can be 
improfu'iated only to “ lawful debt, actually due and payable,” by the debtor. 
A pa^jrment could not, therefore, be appropriated* to n debt not yet due, or whifeh 
arose out of a contr^t illegal or otherwise vftid. Whea neither the creditor nor 
tbq debtor has exercised his right of appropriation, the payment is appropriated to 
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the ^rlier debt, that is to 8n>y, the 6rst item on the debit side is to bo diooharged 
by the first item on the credit side. A payment made without specification of 
account may bo applied to the payment of any debt between the parties— 
(Shumbho Ohunder v, Baroda Snndari, 6 W. R., 45; R. J. P. J., 1G2). A 
general payment made in one year, without proof that it was in satisfaction 
of the rents of that year, may be applied in satisfaction of the arrears of the 
previous years—(Alimutty v. Brodic, Sp. W. R., Act *X, 15). A payment for 
rent should be credited to the oldest rents first and not to current rents, unless 
so specifically stated by tfic j)arty making it—(Ranoo tSurnomayi v. Singhooroof, 
Sp. W. R., Act X, 134). If a i*aiyat show.s payment* of rent for 1205 and 
1266, it is to bo presumed that all previous claims havt> been satisfied. To entitle 
the landlord to carry to tbe credit of 1204 any of tlie payments made in 1266^ 
ho must show that at the close of 1264 there was an arroar due to him—(Ranoo 
S.harut Sundari r. Brodic, 1 W. R., 274). The payments in each year must I)o 
presumed to be for the current year till the contmry is shown; and the surplus 
payments must primd facie bo presumed to bo for past, and not for subsequent 
years—(Tara Monce Dasi «. K.a]i Clmrun Surma, Sp. W. R., Act X, 14). 
In a suit by a landlord against bis tenant for arrears of rent duo for a por¬ 
tion of the year 1283 (1876), the defendiwit pleatlod payment and called ns his 
witness the plaintiff’s agent, who admitted the receipt of certain payments from 
the defendant’s under-tenants dnring the time for which the arrears were de¬ 
manded ; but swore that they were payments made in respect of arrears due on 
account of previous years. The Lower Appellate Court reversing the decree of 
the Court of First Instance gave4.1ie defendant credit for the payments so admit¬ 
ted. It was held that the Lower Appellate! Court was wi-ong; that the defendant 
having pleaded* payment, was bound to prove that the admitted payments wore in 
respect of that portion of the year 1283 for which arrears wore claimed—(Bibi 
^ Syefun v. Rudder Sahay, I. L. R., 7 Cal., 582)., 

Receipts and Accounts, 

66. (1) Every tenant who makes a payment on account of 
rent to his landlord shall bo entitled to obtain 
mSt Ss“fandford forthwith from the landlord a written receipt 
entitled to » receipt. for the amount paid by him, signed by the 

landlord. 

(2) The landlord shall prepare and retain a counterfoil of 
the receipt. 

(3) The receipt and counterfoil shall specify such of the 
several particulars shown in the form of receipt given in Sche¬ 
dule II to this Act as can he specified by the landlord at tbe 
time of payment: 

Provided that the Local Government may, from time to 
time, prescribe or sanction a modified form either generally or 
for any particular local area or class of cases. 

(4) If a r^eipt does not contain substantially the particulars 

r^uired by this section, it shall be presumed, until the contrary 
is sho^, to be an acquiti^nce in full of all demands for rent'iiUp 
to tbe date on which the receipj was given. ^ 
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2!hO old Act :-~£lectioii 11 of Act YIII of 1869 (B.C.) and sooiion 10| Act 
X of 1859, enacted:— 

“ Aaid every under-tenant from whom a receipt is withheld for any sum of 
money paid by him as rent shall be entitled to recover from the peraon receiving 
such rent damages not exceeding double the amount'so exacted or paid. Re¬ 
ceipts for rent shall specify the year or years on accsouut of which the rent is 
acknowledged to have boc^ paid, and any refusal to make such specification shall 
be held to be a withholding of a receipt.” 

Tenant :—The term ‘ tenant’ includes tenure-holders, raiyats and undor- 
raiyats,—see section 3 (3) |ind section 4. It thoreforo includes putnidars; see, 
however, section 195 (r) post. 

Signed by the landlord :—Sec the definition of the term ‘ signed ’ in sub¬ 
section 14 of section 3. ‘ Signed’ iucludos ' stamped ’ ; ‘ signed by the landlord * 
does not necessarily imply signed by him personally. The receipt may be signed 
by the agent—See section 187, post. Section 188 of the Contract Act says : “ An 
agent, having authoiuty to do an act, has authority to do every lawful thing which 
is necessary in order to such act. An agont having an authority to carry on busi¬ 
ness has authority to do every lawful thing necessary for the purpose, or usually 
done in the course of conducting such business.” And section 226 says : “ Con¬ 
tracts entered into through an agent, and obligations arising from acts done by an 
agent, may be enforced in the same manner and will have the same legal con- 
soquences as if the conlpkcts had been entered into and the acts done by the 
principal in person.” Tho form of the receipt given in Schodulo II of tho Act 
shows that the receipt may be signed by tho landlord or his authorized agent.’* 
It also shows that payments tKid the dates on which they are mode are all to be 
entered in the same receipt. Receipts signed by the landlord’s agent if shown 
to be authentic, are prmid facie evidence of |myment, but not oonclusivo evidence 
(Ameer Buksb v. Yousufat, 22 W. R., 489). 

This section does not apply when the payment is made by a postal money 
order. 

Stamps on receipts :— Vide tho Stamp Act in the Appendix, Art. 52 of 
Schedule 1, and Art. No. 15 of Schedule II. A chalan, bearing a mobalnkbnndi 
or total in figures, and some marks, not a signature, of the tehsildar, is not* a 
receipt within the meaning of this section—(Johuruddin v. Debi Persad, 13 W. 
R., 22). When a receipt is tendered in evidence duly stamped, the Court is not 
l^und nor is it at liberty to allow tho parties to go into evidence to show at what 
time the document was stamped (Srimati Noor Bibi v. Sheikh Ramzan, 24 W. 

198; Kali Charan v. Nobo Kristo, I. L. R. 9 Cal. 272). 

Sb^ specify such of the several particulars as can be specified 

Ordinarily the zemindars find it difficult to specify tho area of the holding in 
the receipt. Whore this is due to botid fide inability, the presumption of suhsec** 
tion 4 will not apply. For other pai'tioulars, see the notes to the form of the 
receipt in schedule 11, post. 

The pr^nmption of sub-section 4:—“ The giving of a defective reoeiptj” 
observed the Hon ble Sir Steuart Bayley in the Debate on the Bill, “ was of 
itself to operate as a discharge in full up to the date of the receipt. The pre¬ 
sumption now given is nothing if the zemindar can show that the receipt is not 
an acquittance in full, or that the particulars required have been suhstatUiallft 
given^j it will only be in the case of wilful omission that the presumption wifi 
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57 . ( 1 ) Wliere a landlord admits that all rent payable by a 
Tenant entiued to ftiu tenant to thc end of the agricultural year has 

S"M!oottat°at*SSe®S bccu paid, the tenant shall be entitled to 

receive from the landlord, free of charge, 
within three months after the end of the year, a receipt in full 
discharge of all rent falling duo to thc end*of thc year, signed 
by the landlord. 

(2) Where the landlord docs not so admit, the tenant shall 
be entitled, on paying a fee of four annas, to receive within three 
months after the end of the year a statement of account specify* 
ing the several particulars shown in the form of account given 
in Schedule II to this Act, or in such other form as may, from 
time to time, be prescribed by the Local Government either 
generally or for any particular local area or class of cases. 

(3) The landlord shall prepare and retain a copy of thc 
statement containing similar particulars. 

Tenant’s name is one of tlic particulars t<j bo mentioned in tbo receipt. 
The cuslom of giving rccciptij by mui^at and gu/irat Btill continues. 

58 . ( 1 ) If a landlord’without reasonable cause refuses or, 

„ ,. nofflects to deliver to. a tenant a receipt con- 

withholding receipts taming tlie particulars prescribed by section 
oomit‘wad““ailing “to 56 for any rent paid*by the tenant, the tenant 
keep counterparts. witlim thrcG montlis from the date of 

payment, institute a suit to recover from him such penalty, not 
exceodiiig double the amount or value of that rent, as thc Court 
thinks tit. 

* (2) If a landlord withput reasonable cause refuses or negt 
lects to deliver to a tenant demanding the same either the receipt 
in full discharge or, if thc tenant is not entitled to such a re¬ 
ceipt, the statement of account for any yestf prescribed in section 
57, the tenant may, within the next ensuing agricultural year, 
institute a suit to recover from him such penalty as the Court 
thinks fit, not exceeding double the aggregate amount or value 
of all rent paid by the tenant to the landlord during the year for 
which the receipt or account should have been delivered. 

(3) If a landlord without reasonable cause fails to prepare 
and retain a counterfoil or copy of a receipt or statement as re¬ 
quired by either of thc said sections, ho shall be punished with 
fine which may extend to fifty rupees. 

The old Act: —See section 11 of Act VIII of 1869 (B.C.) and section 10 
Act X of 1859, quoted undet section 56. 
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Without reasonable cause:— The words **without reasonable eauso*’ 
to a great extent the strin^ncy of these penal provisions. What would 
be a reasonable cause is a question of fact. The landlord would be liable for 
the act of his gomasta—(Eashxuani v. Ramjai, 2 Hay, 516). 

Penalty :—Any landlord who withholds a receipt is liable to pay to the 
tenant double the amount, as damages. It will bo observed that tho law does not 
say that double tho amount is to be recovered as a penalty, but that penalty is 
not to exceed double tho amount. The Court must, therefore, fix tho damages 
within tho above limit, liccording to the circumstances of cacii case—(Ras Moui 
e. Ramjai, 1 Board’s Rop,,« 135). If, however, it is proved that the receipts have 
been withheld without a reasonable cause, tho Court must award some damages. 
The Judge has no discretion as to the award of damages, his discretion is only 
limited as to the amount—(Zumeernnissa v. Phillipo, 1 W. R., 290 ; Brojo Nath 
V. Shumbhoo Chundor, 18 W. R., 25 ; Johuruddinr. DebiPorsad, 13 W. R., 391). 
In this last case Mr. Justice Bayley observed: “ Tho main ground pressed in 
argument by tho learned Council, Mr. Money, is that this is a case of injuria sine 
damnis, and thus a case in which nominal damages only should have been given, 
* * *. We are then referred to several English eases from Broom's Commen¬ 
taries, pages 84, 644; Smith’s Lesiding Ca.scs, Vol. 2, page 256; and Broom’s 
Legal Maxims, page 402, to show that in case of injuria sine damnis, nominal 
damagtis ought to bo awarded. In my opiniotj, however, tho cases that havo 
been cited are not applicable in any way to the present case. Section 10 Act X 
of 1859 is almost in words a re-enactment of sewtion 63 Regulation VIII of 1793. 
*Tliat Regulation i*efors to the proclamation in tho preamble of Regulation I of 
1793 as the reasons for the enactment. The preamble in Regulation I of 1793, 
article 7, para. 8, enables the Govemmont to legislate from time’to time for tho 
protection of raiyats in their relations with the zemindars and farmers of land. 
These we now find substantially the terms of section 63 of Regulation VUI of 
1793.” 

Shall be punished with a fine :—This necessarily does not take away the 
jurisdiction of tho Civil Court. Tho words “ punished with a fine ” have been in¬ 
troduced for tho expression “ shall be subject to a penalty ” which would have 
better convoyed the moaning. Tho word “ punish ” or “ fine ” is not nopessarily 
associated with tho Criminal Court. The first two sub-sections prescribe penalty 
ioT two distinct acts of negligence, and such penalty can bo awarded by the 
Civil Court. The third sub-scctiou is another act of negligence which are dis- 
tiuguislmblo from the first two, and if tho Civil Court had jurisdiction in tho 
former, I do not see why its jurisdiction should bo taken away in the latter. If, 
with regard to the first two sub-sections, soctionl44 (1) will have application, WiMi 
regard to the third sub-section, section 144 (2) will have application. Wherever 
In Act any Court or olficer other than tho Civil Court has been given aiy|^ 
jansdictiw, the r/ourt or olUccr has been specially mentioned ; and in tho Sup¬ 
plemental (Chapter \ II) of the Act, tho Legislature sums up tho provisions 
when tho Criminal Court ought to have jurisdiction. 

Any prat paid by the tenant; —Penalty is recoverable only in respect of 
mimey paid by the tenant to the landlord as I’ont, hut not in respect of money 
paid to a landlord by an inferior tenant bocanso such money would not be rent 
imder xts definition.—(Bibi Syefun e, Rudra Sahm, I. L. R., 7 Cal., 682). 

89. (1) Tho Local Goveriimont shall cause to be pre|)are(|. 
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iKwaj Qovemment to kept for sale to landlords at all sub-divi- 
SSfaoBoSfc"sional offices forms of receipts with counter¬ 
foils and of statements of account suitable for 
use under the foregoing sections. 

(2) The forms may be sold in books with the leaves con¬ 
secutively numbered or otherwise as the.Local (fovcmmont 
thinks dt. 

“ It will be for the landlords to choose whether they will use these forms, 
but wo believe they will bo found convenient.”—(S. 0.‘ B.). 

The following correspondence was published for general information in the 
Calcutta Oazbtte of the IGth September 1885 :— 

“ I have the honor to request that you will kindly inform me whether, under 
the next Rent Act, section 59, we are obliged to buy forms of receipts from the 
, Local Government, or whether I can have what we need printed, in the Govern¬ 
ment form, in our own press. A very early answer will oblige, as tho number of 
receipt forms wo shall need is groat, not less than 2,500 books containing 200 
receipt forms each.—(Colonel R. 0. Money, B. 0. S., Manager, Raj Darbhanga.) 

“ I am directed to acknowledge receipt of your letter No. 5800, dated tho 
28th August 1885, enquiring whether, under section 69 of tho Bengal Tenancy 
Act, landlords ai’o obliged to purcliase forms of rent receipts from tho Govern¬ 
ment. In reply, I am to say that section 59 of tho Tenancy Act is intended 
merely to render standard form^of receipt readily procurable by landlords who 
have not the moans of getting such receipts printed on a largo scale for them-. 
selves. All that the Act requires is that every reoeipt for rent given by a land¬ 
lord to a tenant shall contain substantially certain particulars, and provided that 
this condition is complied with, it is immaterial whether the receipt form is pur¬ 
chased from Government, printed at a private i)reas, or written by hand. In 
order to remove all i)OS8iblo misapprehensions on the subject, your letter and 
tliis reply will bo published in the Calcutta Gazette for gener^ infoi’mation."-— 
(H. H. Risley, OfFg. Secy, to the Government of Bengal.) 

. 60. Where rent is due to the proprietor, manager or mort- 
Bffeet of receipt by gagCG of an estate, the receipt of the person 
mffie^or mort|S®e registered undor the Land llogistration Act, 

1876, as proprietor, manager or mortgagee of 
that estate, or of his agent authorized in that behalf, shall be a 
sufficient discharge for the rent; and the person liable for the 
rent shall not be entitled to plead in defence to a claim by the 
person so registered that the rent is due to any third person. 

' But nothing in this section shall alfcct any remedy which 
any such third person may have against tho registered proprietor* 
manager or mortgagee. 

“ Section 60 is new, and its object is to give on advantage to the landlord, 
whose title is registered against a claimant who is not registered in tho Col¬ 
lector’s hooks.”—(Sir Steuart Bayley in the Delate.) 

This is copied from scctibn 79 Act VII of 1870 (B.C.) with the words 
** aathorked agent ” added, 
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In Rg-yn E!ri«lui9> Das v. Sheik Harain, I. L. E., 9 Cal. 517,12 Cal. 141, Garth, 
0. J., observed“ It is contended that, under the provisions o£ that section (see. 
78 of Act VII of 1876), the registered owner of a revenue-paying estate a 
light to sue the tenants for rent, although ho cannot prove a good title to the 
estate of which he is the registered owner. We think the section does not say 
or mean anything of the kind. It is true that the owner of the estate cannot sue 
for rent umess he is registered; but it by no moans follows that one who is not 
the true owner can sue, because he is registered. Speaking for myself I heartily 
wish it were the law, that the registered owner, and the registered owner only, 
was entitled to sue the •tenants for rent, and that not only as regards revenue- 
paying, W all other estates.” 


Deposit of Bent, 

The operation of sections 61 to 64 was kept in abeyance by Act XX of 1885 
till February 1886. Till the 1st day of February 1886, the provisions of the old 
Act were in force so far as they related to deposits of I'ent. 

61. (1) In any of the following cases, namely:— 

Anvucation to deporit W When a tenant tenders money on ac- 
tout m Court. count of rcnt and the landlord re- 

fnacs to grant a receipt for it; 

(6) When a tenant hound to pay-money on account of rent 
has reason to believe,‘owing to a tender having been 
refused or a receipt withheld on a previous occasion, 
that the person, to whom his rent is payable will not 
be wOling to receive it and to grant him a receipt 
for it; 

(e) When the rent is payable to co-sharers jointly, and the 
tenant is unable to obtain the joint receipt of the co- 
sharers for the money, and no person has been 
powered to receive the rent on their behalf; or 
(d) When the tenant entertains a bond fide doubt as to who 
is entitled to receive the rent, 

the tenant may present to the Court having jurisdiction to 
entertain a suit for the rent of his tenure or holding an application 
'' ‘Hn writing for permission to deposit in the Court the full amount 
Gf the money then due. 

; Thfl old Act :~Secfa'on 46 of Act VIII of 1869 (B. 0.) and section i of 
liifetVlof 1862 (B.O.) mu as follows; v / 

“If any under-tenant or raiyat eliall, at the malkutebery for tbo ro* 
Ompt of rents. or otlior place wborc the rents of tbo land or other immove- 
Able property held or cultivated by him aro usually payable, tender pji wme ut 
,of what ho shall consider to bo the full amount of rent duo from bi™ at 
" the date of the tender to the zemindar or other person in receipt of the r^t 
of BUCb land, and if the amount so tendered 8haU*not be acooptod and a receipt in 
ioH forthwith granted, it shall be lawful for the under-tenant (W fpyat, 
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any snit Imving been instituted against him, to deposit snch amount in 
the Court having jurisdiction to entertain a suit for such rant to the credit of 
the zemindar or other peraou aforesaid, and such deposit shall, so far as the under¬ 
tenant or the raiyat, and all persons claiming thi’ough or under him are concern¬ 
ed, in all respects operate as, and have the full effect of a payment then made 
by the under-tenant or raiyat of the amount deposited to such zemindar or 
other person.” 

“ Under the existing law there is only one case in which rent can be de- 
_ . _ , . posited, namely, when the tenant has tendered the rent 

Bent OommisBion. ^ landlord, and the landlord has refused to receive it. 

Wo have retained this and have provided for two other’eases: (11 when the rent 
is payable to co-partners who have not appointed, and on behalf of whom the 
District Judge has not appointed a common manager, and the tenant is unable 
to obtain their joint receipt; (2) wben in conscqnenco of a disputed succession 
or other cause, the tenant entertains a loa^yide doubt as to who is entitled tq 
thorent”—-(B. C. B., p. 12). 

Bill No. II contemplated a special officer to receive these rent deposits and 
_ the Select Committee reported; “ Under tho existing law 

there is but one case in which a tenant can deposit his 
rent in a public office, so that the deposit may operate as a payment to bis land¬ 
lord, namely, when he is prepared to declare solemnly that he has tendered the 
rent to his landlord, and that the landloi'd has refused to receive it. It baa been 
found that this declaration has become a mere form, and i( is thought better to 
allow the tenant to deposit his rent whenever ho has reason to believe that tho 
landlord will not receive it and grant a receipt. It is also thought advisable 
that a tenant should be allowed to deposit his rent in two other cases, namely 
when it is payable to co-sharers jointly, and he is unable to obtain their joint 
receipt, and no person has been empowered to reeeive the rent on their behalf; 
and (2) when the tenant entertains a bond fide doubt as to who is entitled to 
receive the rent. This extension of the right to deposit rent necessitates our 
conferring on tho officer empowered to receive deposits a certain discretion not 
allowed by the present law. He is accordingly given by section 104 a discretion 
to refuse the deposit, if ho docs not think the circumstennes of the case warrant 
its^being made, and ho is further given by section 106 a discretion to pay away 
the deposit, if he thinks fit, to such one of several rival claimants os may seem 
to be entitled to it, but subject, of course, to the right of any person actually 
entitled to it to recover the amount from tho person, to whom it is so paid^. 
As regards this last point, however, it will be seen that the officer will have 

S }wer to retain the deposit if he thinks fit, pending the decision of the Civil 
onrt as to tho person entitled to it; and this latter coarse is doubtless that 
which he would adopt in all cases in which there might be any reasonable doulM; ' 
fia to the person entitled.” (S. 0. B. II). 

Bill No. Ill, however, restored the jurisdiction of tho Civil Court to reoeif#, 

«, V TTT deposit of rent: “ We have likewise modified in some 

. particulars tho provisions relating to the deposit of 

but need only mention the provision that the deposit shall be made in ^ , 
Court having jxuisdiction to entertain a suit for the rent, and the limtation o| . 
the 66<mnd ground on which an application to deposit rent may be made to oases.., 
whmue the tenant has reason to believe, owing to a tender having been refused or il' 
receipt withheld on a previous occasion, that the landlord will not be wilUng to 
receive the rent or grant a receipt.”—(/8^. 0. JG. II). 

ftiBIUUlt;—^In this chapter for the meaning of the word ' tenant * see clause 
(3) of section 3 and also section 4. ':^eaure-hcflders, raiyats and nndor-raiyats 
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are all tenants. This chapter is headed Getieral provision as to rent, and there¬ 
fore refers to all classes of tenants, unless expressly provided otherwise. Tlio 
word “ tenant” therefore includes a patnidar as well as an under-raiyat; see, 
however, section 195 (c.) post. The word “ under-tenant” in section 46 of Act 
VIII of 1869, B.O. was wide enough to include patni talukdars—-(Thakoor 
Das V. Peary Mohan, 22 W. B., 431). 

Tender: —^aiyat^s tender of payment to be valid must be made by the 
recognized tenant and at the proper place, and to a person authorized to receive 
the same—(Dnlichandj?. Meherchand Sahoo, 8 W. R., 138). Where a party 
wishes to make known to a zemindar that ho has a right to a tenure, the rent 
of which the zemindar refuses to accept from him, it is not sufficient for him to 
ut the money into Cou^t in the name of the recorded zemindar along with 
is own name without stating what his claim is; he should give distinct notice 
to the zemindar of the interest which ho claims—(Mrityunjai Sirkar v. Gopal 
chunder, 2 B. L. R., 131; 10 W. B., 4GG). 

The deposit which is contemplated by this section is a deposit after the rents 
have become due, whore a tenant deposited i*ent before it became due, ho would,, 
not be entitled to the benofic of this section.—(Taiamoni v. Jeobun Inaudur, 6 
W. R., Act X, 99). A party under the old law was not entitled to benefit from 
a deposit, if it was paid in without a pi’evious tender to, aud refusal by, the 
opposite party—(Kristo Protlbur e. Alladini Dasi, 15 W. R., 4). Clause (h) now 
oxtends the sphere of tender from the present to the past. 

The tender must be at a proper place and to a person authorized to receive 
the rent (Isan Chunder Bay v. Khajoh Ahsanullah, IG W. R. 79). See ante 
pp. 245-47. 

In making the tender a fhistako in the name of the taluk is an immaterial 
error, specially when there is no doubt that the talukar is aware of the tender 
feeing made—(Woomaohura Sdtt v. Hufee Prosad Misser, 10 W. B., 101). Ih 
a suit for rent, where an intervener who, on his own account, pleads a deposit. 
In Court made under this section is made a defendant by the Court, the fact of ’ 
his being a defendant docs not give rise to any equity as between the pl a int i ff and i 
Ihe other defendants—(Qroedharilall v. Chunder Persad, 21 W. R., 277). 

Clause (d) Tenants to have been in the habit of depositing in Court 
rent duo to a landlord in his sole name, are not justified, without receiving 
or order to that effect, in making the deposit in the joint names of that la 
■ and another—(John Rndd Rainey v. Nubokumar Mukerji, 24 W. R., 

'^The bond fide of tbc doubt ought to be enquired. 



61 (2). The application shall contain a statement of 
j grounds on which it is made; shall state— 

m cases {a) and (&), the name of the person to whose e#® 
the deposit is to be entered, 

in case (c), the names of the sharers to whoi^he 

due, or of so many of them as the tenant mS»y be ’isfflS 
to specify, and - 

in case (d), the names of the person to whom the 
last paid and of the person or persons now 

!v sMl be sign^ and verified, in the thanxi^ prescribed 

62 of the Code of Civil Procedure, by the t^aanti or* 
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he is not personally cognizant of the facts of the case, by some 
person so cognizant; and shall bo accompanied by a fee of such 
amount as the Local Government, from time to time, by rule 
directs. 


The old Act: —Section 47 of Act VIII of 18G9 (B.C.) and section 5 of Act 
VI of 1862 (B.O.) provided : “ Such deposit shall be received in such Court on 
the application of the under-tenant or raiyat or his agout, made in writing, and 
on the under-tenant, or raiyat or his agent, making a declaration in the form, or 
as nearly as circumstances will admit, in the form set forth in the schedule (A) 
hereunto annexed, and the Court shall give a receipt for the same under its seal. 
If the declaration shall contain an averment which the person making the decla¬ 
ration shall know or believe to be false, or shall not know or believe to be true, 
such person shall be subject to punishment according to the law for the time 
being in force for the offence of giving or fabricating false evidence.” 

Schedule (A) ran thus : 

“ I, A. B., of &c., do solemnly declare that I did personally (or by my agent 
C. D.). on the day of tender payment to E. F. at his M^l 

Kutcheiy (or at ), the place where the rent of the lands at held 

or cultivated by me under or from the said E. P., are usually payable, of the 
sum of Rupees as and for the whole amount duo from me in respect of 

the rent of the said lands from the month of to the month of 

both inclusive. I fuithor declare that the said E. P. refused to accept the said 
sum so tendered (or to give me a receipt in full forthwith for the same) ; and I 
do declare that, to the best of my belief, the sum*of Rupees so tendered, 

diud which I now desire to pay into*Court, is the full amount which I owe the 
said E. P., on account of the rent of the said l^iuds from the month of 
'to the month of both inclusive, and that I owe the said E, P. no further 

Bum on account of the rent of the said lands.” 


Application how to be stamped. —This application must be on a Court- 
fee stamp of the value of 8 annas, if the deposit bo of more than Rs. 15. (Sched. 
‘II, art. 1, cl. (b), para. 3 of Act VII of 1870.) Undei section 35 of the Court 
Fe^ Act, the Govornor-Gonei’al in Council ha.s declared that the proper fee to 
be paid upon the deposit, in any Court in the territories under the government, 
of, tae Lieutenant-Governor of Bengal, of rent not exceeding the sum of fifteeh" 
Hfiitpees shall be as follows :— 

If the amount deposited docs not exceed Rs. 2 8 
„ exceeds Rs. 2 8 but not „ 5 0 

„ » 6 0 „ „ 10 0 
... ,, „ ,, 10 0 ,, ,, 15 0 , 

(Notification of the Government of India, No. 1070 of 12th February, 1874. 
Seotiem, 2, sub-section (3), provides that documents referring to repealed AbM 
|i|iO^>ld be co^trued to refer to this Act.) 

W^:;!Accompmed by a fee as the Local Government directs.-~The 

, GO^mment has directed the following fee : — 

Section 61 (2).—For deposits of rent.—For deposits of rent under se 


1 anna 

2 annaa 

^ »» 

6 .. 




1 4 annas for every such deposit of Rs. 25 or 
for ev^ry Rs. 25 or part of Rs. 25 in excess 


less, with an additic 
Provided that in no case 



l^e fee exceed the sum of Rs. 5.” 

Idmltation in case of deposit.-— See Art. 2 (b) of Schedule III and nbteit. 
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62. (1) If it appears to the Court to which an application is 

made under the last foregoing section that the 

oSf"fOT rent^depoBitS applicant is entitled under that section to de- 
tote a valid acquittance. receive the rent and give 

a receipt for it under the seal of the Court. 

(2) A receipt given under this section shall operate as an ac¬ 
quittance for the amount of the rent payable by the tenant and 
deposited as aforesaid, in the same manner and to the same extent 
as if that amount of rent had been received— 

in cases (a) and (b) of the last foregoing section, by the person 
specified in the application as the person to whose credit 
the deposit was to be entered; 

in case (c) of that section, by the co-sharers to whom the 
rent is due; and 

in case (d) of that section, by the person entitled to the rent. 

If it appears to the Court, &C.—Apparently the Court will have to be 
satisfied o£ the grounds under which the deposit is made, by affidavit or other¬ 
wise. The declaration itself may be ti'eated as an affidavit, and the Court’s 
duty will have simply tw see whether the petition discloses the grounds mention¬ 
ed in section 61. Possibly the depositor ought to be personally examined. 

In the Statement of Ohjects and Reasons Bill No. 1, it was stated : “ This 
etetension of the right to deposil rent necessitates onr conferriug* on the officer 
empowered to receive deposits, a ceiiain discretion not allowed by tho present 
law. He is accordingly given 'by section 104 (62), a discretion to refuse the 
deposit if he does not think the circumstances of tho case warrant its being 
made.” 

63. (1) The Court receiving the deposit shall forthwith 
wotifloation of receipt causc to be affixed iu a conspicuous place at the 

of depoeit. Coui’t-liouso a notification of the receipt there¬ 

of, containing a statement of all material particulars. 

(2) If the amount of the deposit is not paid away under the 
next following section, within the period of fifteen days next 
following tho date on which the notifiication is so affixed, the 
Court shall forthwith— 

in cases (a) and (6) of section 01, cause a notice of the receipt 
of the deposit to be served, free of chax’ge, on the 
person specified in the application as thet^pepsqn to’ 
. whose credit the deposit was to be entered; 

in case (c) of that section, cause a notice of the receipt of 
the deposit to he posted at the landlord's village-office 
or in some conspicuous place in the village in which, the 
holding is situate; and • ' 

in e^e (dS) of that section, cause a like notice to be served* 
free of charge, on every persop whcflt ^ reasCh to 
believe daiim or is entitled to the deposit. 
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Th6 old Aot Upon receiving the money so deposited, the Coart 
shall issue a notice to the person to whose credit it has been deposited, in the 
form set forth in the schedule (B) hereto annexed; and such notice shall be 
served by the Court, without the payment of any fee, either upon the person to 
whom it is addressed, or upon his naib, gomastah or other agent, and in the 
absence of any such agent, it shall be served by sticking up a copy of the same 
in the said Court, and another copy upon tho Mdi Kutchpry for the receipt of rents, 
or other place where tho rents are usually paid for the land in receipt of which 
the money has boon deposited.” (Section 47 of Act VIII of 1869 B. C., and 
section 6 of Act VI of 1862 B. C.) 

Sub'SOCtion (l);—The provision about affixing a notification in the Court¬ 
house is new. 


Sub'Section (2) :—The notice under this sub-section can issue only fifteen 
days after the notification in sub-section fl) is affixed in tho Court-house. 

In cases (a) and (h) of section 61:—In these cases the old law gave three 
modes of service of notice: (1) personally, or (2) upon an agent or naib orgomasta, 
and (3) by sticking it up in the Court-house and the Mai Kutchery. The present 
section sooms to recognise only personal service. The word ‘ person’ can of course 
cover a * recognized agent ’ who would stand for the principal, {vide section 187 
post)^ but a service by sticking tho notice in the Mai Kutchery will not be suffi¬ 
cient. 

• 

In case (c) of that section .—The only mode of service necessary is to stick 
up the notice in the village-office or M41 Kutchery, 

In case (d) of that section .-—This also conteusplates personal service or at 
best service on recognized agents. In a deposit •under this clause tho Court will 
have to take evidence or trace otherwise the persons who claim or are entitled 
to the deposit. Tho best course possibly would be to insist upon the depositor 
to name in his application the poi'sons who may have rival claims, or the persons 
whom he hondjide believes entitled to tho rent, and then to issue notice upon 
such peraons. 

Service of notice. —The Local Government has framed the following rule 
regarding the service of notice under snb-sootion (2) 

“ Section 63 (2).—In cases (a), (fc) and (d) of section 61 herein referred to, 
the notice of the receipt of the deposit shall be served by forwarding the notice 
by post in a letter registered under Part III of the Indian Post Office Act, 1366, 
or, whore the Court may deem it necessary, in the manner proscribed for the 
service of a summons on a defendant under the Code of Civil Procedure.” 


64. (1) The Court may pay the amount of the deposit to 
any person appearing to it to he entitled to 
depoeit. the same, or may, it it thinks fit, retain 1^©; 

amount pending the decision of a Civil Court as to the person so 


entitled. ^ 

(2) The payment may, if the Local Government so direct, 
be made by postal money-order. 

0) If. no payment is made under this section before the 
expiration of three years from the date on which a deposit is 
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made, the amount deposited may, in the absence of any order of 
a Civil Court to the contrary, be repaid to the depositor upon his 
application, and on his returning the receipt given by the Court 
with which the rent was deposited. 

(4) No suit or other proceeding shall be instituted against 
the Secretary of State for India in Council, or against any officer 
of the Government, in respect of anything done by a Court re¬ 
ceiving a deposit under the foregoing sections ; but nothing in 
this section shall prevent any person entitled to receive the 
amount of any such deposit from recovering the same from a 
person to whom it has been paid under this section. 

The old Act :—“ If the person to whom such notice is issued, or his duly 
aubhoiized agent, shall appear and apply that the money in deposit bo paid to 
him, it shall be immediately made over to liim.” (Section 47 of Act VIII of 
1869B.O.\ 

Sub-aection (1):—In cases (a) and {h) and (c) of section 61, the Court 
will have no difficulty to determine the persons to whom the payment is to be 
made. The amount deposited will as a matter of coui-so go to the persons named 
by the depositor in his’applications. In those fases the scctiem does noc contem¬ 
plate that if a stranger not mentioned by the depositor applies for money, the 
Court can enquire into his righ^, and if satistiod pay hi).i the amount. 

In case (d) only, when there is a hand fide doubt as to who isl entitled to tho 
money, the Court will have to deteirnine the person so entitled. The enquiry, 
however, will only bo a summary one and not final, because sub-section (4) con¬ 
templates a regular suit against tho decision upon tliis enquiry. Tho safer 
coarse in a case like (d) would thoreforo be to refer the parties to a regular suit 
in a Civil Court and withhold payment till its decision. 

Sub'SeCtion (2) :—A system of payment thi-ough monoy-order will require 
the direction and not merely sanction of the Local Govei’nment. * 

Sub-section (3): —This will cause some difficulty. Tho provision does not 
say tliat after the lapse of three years, the deposit will be considered as belonging 
to the depositor and not to the person in whose favour it is made, but it simply 
says that it may bo paid back to tho depositor upon his application, &c. After 
the lapse of three years, if both the landlord and the tenant claim the money, 
to whom is it to bo paid ? It is often a custom in some districts with the zemin¬ 
dars, for instance at Patna, to sleep over tlieir deposits for more than throe 
years, and to apply for the Accountant-General’s sanction when they want to 
dl^w thiMn. A dejposit in Court or with tho Government is not barred by the 
law of limitation (vide articles 00, 62, liJ3, 145, of Schedule II of the Limitation 
Ac^). The person in whose favour the deposit is made may claim it from the Court 
even after three years. Again, against whomsoever this amount is paid under 
sub-scK$tion (3), the other jjarly will have a right of suit under sub-section (4}. 

In the absence of any order of a CivU Cpnrt to the contTwy.—la all 

eSSes in which a tender is pleaded, the Court which decides the question should 

an order ac to whom the deposit is to be paid back. 
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Arrears of rent. 

See the definition of “ an arrear” in clause (3) of section 54 ante and the 
notes given thereunder. 

Landlord and Tonant :—In order to succeed in a rent suit it must be 
shown that the relationship of landlord and tenant exists between the parties. 
We have shown in pp. 3—12 a/nie how that relation arises, and how it is deter 
mined It is necessary to refer to some other incidents bearing on that relation. 

In a suit for arrears of rent plaintiff must show that Ihere was some contract 
Beoeiptof rent proves to pay rent entered into by defendant. This may be 
that relation. shown either by the evidence of some specific contract, or 

by evidence of previous payment from which a contract could be inferred— 
(Lnehmeeput Doss v. Sheik Euyet Ali, 22 W. R., 346). In the course of the 
judgment in this case, Ainslie, J., observed that, “ although there may not have 
been specific contract to pay rent, still tho plaintiff would be entitled to a fair 
compensation for use and occupation of land; but tbis will hardly help the 
plaintiff, because there is absolutely no evidence as to what would be a fair com¬ 
pensation for the land, except tho evidence of previous payment of rent, which has 
been rejected as not trustworthy. Although tho Court need not be strict to tie 
the plaintiff down to the exact form of his plaint, yet when he seeks to introduce 
any change ho must show that the view of matters which he now puts forward 
was one which has been really in the contemplation of the parties, so that they 
had an opportunity of bringing forward evidence on the point, and that tho evidence 
on the record was really directed to the substantial cause set up.” Compare 
Lukhoekanta IJas v. Sumecruddiii Luskur, 21 W. R., 208, F. B. In another 
case it has been held by Phear, J., that tho claim of the plaintiff to recover rent 
from the laiyat whom he sues must stand upon #no or other of the two grounds, 
namely, either the raiyat by payment of rent on previous occasions or otherwise 
has admitted himself to be bouud to pay rent to the plaintiff personally, or the 
plaintiff must show that he has come by purchase or some sufficient mode of 
transfer into the place of those persons who had previously the right to receive, 
and be paid the rent by tho defendant raiyat.” Further on tho learned Judge 
says that a party who has been in possession by receiving from tho occupant 
raiyat tho entire rent payable in d-espect of the land, or by virtue of any ac¬ 
knowledgment from him that he was occupying the land as the said party’s 
tenant at a definite rout, has a right to claim rent from the raiyat as his personal 
tenant apart from any title to tho property on which he relies—(Bhyro Sing v, . 
Rajah Leelanand Sing Bahadur, 21 W. R., 153). A lessee may sue the under¬ 
tenants and recover rent from them without proof of his previous receipt of rent. 
He is entitled to a rent decree if he can show that his lessor was in possession 
by receipt of rent. For his possession is in the eye of law a mere continuation 
of that 0f his lessor. A purchaser of a zemiudari is entitled to all the rents 
acoruing due from the date of his purchase; and if the tenants or raiy|i,t8,. after 
having had notice of his title, choose to continue to pay their rents to, or for the 
use of, the former proprietor, they do so at their peril, and cannot plead sneh 
payments in answer to a suit for rent by the new owner. The notice may be , 
cither actnal or symbolical, which last is usually given in this country by 
placing a bamboo on the land—(Tho Collector of Rajshahye v, Haro Sundarf, 
Sp. W. R., Act X, 6). A landlord who was registered as owner of the land in 
respect of which he claimed fent, sued the occupier for such rent but wua enly 
able to prove the fact that he was the registered owner, and was unable to ^ow 
that the ralation of landlord and tenant existed, so that he had a gooi^ title to the 
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estate of which he* was the registered owner. It was held that the suit was 
rightly dismissed.—(Ramkisto v. Sheik Hurain, 1. L. E., 9 Oal., 617). 

Bat the relation will not exist between a raiyat and a zemindar until the 
m 1 < u j former has obtained possession—(Bhamt Chnnder v. 

to^^re”ftnd Oseomuddin, 6 W. E., Act X, 6C). Delivery of possession 

pesoeAil poBseasion. being a condition necessary for the maintenance of an 
action of rent, it is necessary for the landloi'd to show that the tenant was able 
to receive possession—(Hnrish Chnnder v. Mohini Mohan, 9 W. R., 582; Duller 
V. Lalit Jha, 3 B. L. R.» App. 119). In every agreement to have land, there is 
an implied contract that the lessors will give peaceful possession of the land 
leased to the lessee—(Munco Dutt v. Campbell, 11 W. E., 278). It is not 
necessary for the lo.ssec to apply to the hjssor to be put in possession—'.(Munoe 
Dutt V. Campbell in review, 12 W. E., 149; Eadhanath v, Jai Snndur, 2 0. h. R., 
302). See, however, section 108 of the Transfer Property Act which vans 
thus:—“ In the absence of a contract or local usage to the contrary, the 
lessor and the lessee of immoveable property as against one another, respectively, 
possess the.rights and are subject to the liabilities mentioned in the rules next 
following, or such of them as are applicable to the property leased:—(a) The 
lessor is bound to disclose to the lessee any mateiial defect in the property, with 
reference to its intended use, of which the former is, and the latter is not aware, 
and which the latter could not with ordinary care discover, (b) Tho lessor is 
bound on the lessee’s request to put him in possession of tho property, (c) The 
lessor shall bo deemed to contract with the lessee that, if the latter pays the 
rent reserved by the lease and performs tho Contracts binding on the lessee, he 
ibay h^d the property during tho time limited by tho lease without inten’uption. 

iP^fit of such contract shMl be annexed to and go with the lessee's interest 
such, and may bo enforced by every person in whom that intoi'est is for the 
’#hole oc any part thereof front time to time vested, (n) If the lessee becomes 
aware of any proceeding to recover the property or any part thereof, or of any 
encroachment made upon, or miy interference with tho lessor’s rights concerning 
such property he is boiind to give, with reasonable diligence, notice thereof to tho 
lessor.” A landlord is further bound to maintain his tenant in possession, and he 
is not entitled to recover rent, if the tenant is interrupted or disturbed by him or 
by any peraou claiming through him, or paramount to him. Thus by granting 
a later letise he makes himself responsible for any loss that may be occasioned to 
the tenant in possession under a prior lease.—(Gobinda Chand v. Mnn Mohan, 
14 W. R., 43). So when he interferes with the possession of his tenant by in¬ 
ducing his under-tenants to pay rent to him, his interference amounts to dis¬ 
possession.—(Hoymobttty v. Sri Krishna, 14 W. R., 58); or if he takes posses- 
sion by a scezwal (Doiizello v. Gridhari Sing, 23 W. R., 121). Eviction by title 
paramount to that of the lessor is a good answer in a suit for arrears of rent. 

” According to the English Law, ‘ if the lands demised be evicted from the ten¬ 
ant, or recovered by a title paramount, the lessee i.s discharged from the |»yment 
of tho rent from the time of such eviction,’ and if he is evicted from part, the 
rent is to bo diminished in proportion to the land evicted. It is laid dowA in 
paeon’s Abridgment, Tit. Rent (m) where a lessor enters forcibly into,, part of 
the land, tkote arc variety of opinions whether the entire rent shall not be sas- 
pnded during the continuance of such tortious entry, and it seems to be the » 
better opinion and the settled law at this day, that the tenant is discharged from 
the payme nt of the whole rent till he he restored to the whole possession, that ne 
oQCOnraged to injure or disturb tho tenant in his possession, whm 
M the policy of the law Im ot^ht to protect and defend, and it has beett held 
that when alessee is evicted by title para^iount to that of his lessor, an appor. 
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tioument of rent ma^ take placo in an action brought for tho*rent. It appears to 
me that the onus is m the lessor, or who claims to be entitled to an apportion* 
ment to show what is the fair rate of the lands out of which the tenant was not 
ericted.—(Per Peacsook, 0. J., Gopauand v, Lalla Gobind Pox’shad 12 W, B. 109; 
Brajanath v, Hiralar, 1 B. L. B.., A.. G. 87, 10 W. B., 120). But if tho tenant is 
disturbed by tho wrongful act of a stranger, the landlord’s right to receive rent is 
not affected. The tenant may proceed against the tx-esp^sser under law—(Gobind 
Ohundor v. Krishna Kailt, 14 W. B., 273). The light to rent, however, ceases, 
if the tenant is dispossessetl by a sti'angcr who has a good title, the lessor havix^ 
none. This principle is recognised in Itunglal v. Lalla Budur Pershad, 17 W. 
R., 386. 

Tenant cannot deny landlord’s title The principle is “ once a tenant, 
always a tenant.” Tliis has been enunciated and embodied in section 116 of 
tho Indian Evidenco Act which runs thus : No tenant of immoveable property, 
or person claiming through such tenant, shall, during the continuance of tho 
tenancy, be pei’mitted to deny that the landlord of such tenant had, at the begin¬ 
ning of tho tenancy, a title to such immovable property, aud no person who 
came upon any immoveable property by the license of the person in possession 
thei'eof, shall be permitted to deny that such person hud a title to such possession 
at the time wdien such license was given. 

See Taylor, sections 88-9. But where A had executed a kabuliyut to B,’the 
zemindar, and JB subsequently granted a putni lease to C, who owed A for rent 
upon the kabuliyut executed iu« favour of A, A admitted tho execution of the 
kabuliyut but pleaded that B was only a benamidar for her husband; it was 
held that it waij open to A to prove his plea.—(Donzell v. Kedarnath, 7 
720, 722 wte; 20 W. R., 352). Sor a tenant who pays rent to a person a6i|*^ 
believing him to be the landlord’s representative,Js not estopped from showing the 
want of title in that person —(Banco Madhub v. Thakur Das, B. L. B., P. B., 588 
6 W. R., ActX, P. B., 71). The learned Chief Justice observed in this case: 

“ But even if the widow had been in receipt of her husband’s share of rent,— 
that is to say, if after her husband’s death the tenant had paid rent to Iier— 
speaking for myself alone, I should have been of opinion that uoither she nor her 
grantee would be entitled in this suit to recover tho rent after the will of her 
husband was established and her title dispiwed. According to English Law, if 
a TYia-n talces land from another as his tenant, he is estopped from denying the 
title of that person. But if he takes land from one poi*son and afterwards pay? 
reixt to another, believing that other to be tho representative of the persoix from 
whom he took the land, he is not* estopped, in a suit for rent subsequently becoming 
dne, from proving that tho person to whom he so paid rent was not the legal re¬ 
presentative of the person from .whom he took. Por example, if a man pays rent 
to another, believing him to bo the heir-at-law of his deceased landlord, and afteis 
wards discoveie that ho is not the heir-at-law, or that the landlord left a will^ 
the tenant in a suit for subsequent axrears of rent, would not be estopped freuxt 
showing that he paid the former arrears under a mistake, and that the penaon to 
whom he so paid had no title. Tixe admission of a man’s representative ohai^ 
ter by payment of rent to him is not conclusive, although it xnay amount to 
facie evidence. It is like all priw4 facie evidence, liable to be rebutted and 
tenant is not estopped from I'ebutting it, if he can.” So in Ranee Tillestr^. 
Rani Ashmed, 24 W. B., 101, the Conrt remarked; “ It has been said 
plaintiff has already recovered a decree for rent against the ancestor iol^ihe 
defendant for a previous year, and he is therefore estopped &om denying thc Btle 
dt the plaintiff who has thus become h^ zen^dar. This cKxutenUoh is not oor* 
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|«ct. If the tenant had been installed in possession by the plaintiff, i. e., if his 
tenancy had been created by her, no donbt if he Tvonld not have been competent 
to question the title of the alleged assignee of his admitted landlord, and I do 
not know of any principle of law which prevents him from doing so." So a re¬ 
ceipt of rent in which the zemindar styled himself “ Zemindar of 4 annas ’* but 
which showed that the raiyat did not pay the zemindar the full 4 annas’ sliare of 
rent was held not to estop the raiyat from questioning the landlord’s title—(25 
W. R., 69.) Section 116 of the Bvidonco Act show that though the tenant is not 
permitted, during the continuance his tenancy, to deny that the landlord had 
at the beginning of his ‘tenancy, he is at liberty to prove that such title has ceased 
to exist (Bnme and Oo. v. Rashamayi, 14 W, B., 85; Gopanand v. Gobinda 
Prosad, 12 W. R., 109), or that his landlord had no title before the commencement 
o| the tenancy where the tenant was in possession before, and he gave a kabu- 
liyat to a person claiming a derivative title from the last ownei*, he is not estopped 
from disputing the title of that person. The Court observed; “ The words * at the 
beginning of the tenancy ’ in that section can only apply to cases in which the 
tenants are put into possession of the tenancy by the person to whom they' have 
attorned, and not to a case like the present, where the tenants have previously been 
in possession. Possession in this case was really from the raiyat defendant to 
the plaintiff, and not from the plaintiff to the defendant. Further it cannot be 
said that there was any such contract between the parties as would estop the 
defendant from denying the plaintiff’s title inasmuch as no consideration was 
gpven. Had the plaintiff inducted the defendant into possession, the giving of 
possession would have been the consideration, ffut the defendant was in possession 
Before, and all that he did was to give a kabuliyut to a person claiming deii* 

. ,Tati7e4itle from the last ownei^ This title the defendant now wishes to dispute, 
land we think that ho is entitled to do so ”—(Lai Mahomed v. Kallanis, I. L. R., 
II Cal., 519). But if the new landlord does not claim through any derivative 
title from the former owner, but sues upon a kabuliyat executed by the tenant in 
possession, will this decision apply ? I think it will, because the words ‘ at the 
beginning of the tenancy ’ means the beginning of the tenant’s tenancy, and not 
the introduction of a new landlord. ” The admission in the kabuliyat will then 
operate as an admission but not as estoppel. In a suit to eject a tenant holding 
over after the expiration of the lease, it is not competent to the tenant to set, up 
that his landlord, the plaintiff, holds under an invalid lakheraj, and that the 
zemindar, and not the plaintiff, is entitled to the land.—(2 Hay, 473; Marshall, 
377). 

PosseBsion of tenant not advene to his landlord.— Where the relation¬ 
ship of landlord and tenant has once been proved to exist, tbe principle of ‘ onoo 
a tenant, always a tenant ’ will apply, and the tenant will not be • allowed to set 
np an adverse right. The mere non-payment of rent, though for many years, is 
not sufficient to show that tho relationship has ceased, and a tenant who is sued 
for rent and contends that such relationship has ceased, is bound to prove that 
fact by some affirmative proof, and more specially is he so bound when he doea 
not expressly deny that he still continues to hold the land in question in the 
suit—(Rungalal «. Abdul Guffur, I, L. R., 4 Oal., 314; Poreshnarain e. Sashi 
Qhunder,^ I. L* R. 4 Cal., 661; Gtiah Chunder v. Bhngwan Ohunder, 13 W, R., 
191; Trailokya v; Mohim Chunder, 7 W. R., 410). So where A holds under B’s 
tmiiant, his possession is not adverse to B, and if ho oontinnes to hold, the pro* 
Mptiqn is that he holds a« before.—(Bungsraj V Mohnnt Meghlal, 20 W. R., 
am). But ehtmld A set up a title to any portion of i^e property and obtain a 
against B’s alleged tenant, that w^uld give B a cause of action against 
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A.— (Ibid). Similarly if the tenant openly sots up an adverse title and holds 
adversely, limitation rnns.—(Hnronath v. Jogendra Ohnnder, 6 W. B., 218.) In 
a suit for possession of land brought against a tenant who is really a trespasser, 
the defendant, by merely alleging tenancy in his written statement, does not 
pi’ecludo himself from pleading limitation.—(Dinamaj'i v. Durga Prasad, 21 W. 
JR., P. B. 70 overruling 7 W. H., 395). But in a suit for possession, where the 
defendant admits tenancy and there is no finding to thp contrary, the Court can¬ 
not regard his possession as adverse, and apply the law of limitation, oven if the 
plaintiff has not had khas possos.sion for twelve years—( Dooleo Chand v. Sham 
Bihari, 24 W. R., 113). 


Forfeiture of rights by denial of landlord’s title.— The doctrine of dis- 
claimei* has been discussed at pp. 10-12, 139-IdO. 


A registered owner under Act VII of 1876 (B.C ) —The mere fact that 
AraitiBfcarodownor a porson is registered as owner under Act VII of 1870 

(B.C.) does not entitle him to recover rent where his title 
is denied—(Ram Kristo Das (Mahalanavis) v. Sheik Haraiu (Mahmad Jan), 
I. L. R., 9 Cal., 517; 12 0. L. R., 141). “ That section (section 78 of Act VII 
of 1876 (B.C.) says,” observed in this case the learned Chief Justice, “ that uo 


persou shall be bound to pay rent to any jxsrson claiming such rent as proprietor 
or manager of an estate or rovonno-free property in respect of which he is re¬ 
quired by this Act to cause his name to bo registered, or as mortgagee, unless the 
name of such claimant shall have lieou registered under this Act. It is conten¬ 
ded that under the provisions of*that section, the registered owner of a revenue- 
paying estate has a right to sue the tenants for reiat, although he has not entered 
into any contract with them, and although he cannot prove a good title to the 
estate of which ho is the registered owner, Wo think that the section does not 


say or mean anything of the kind. It is true thfit the owner of tho estate cannot 
sue for rent, unhm he is rayistered; but it by no means follows tliat he who is not 
tho true owner can sue because ho is registered. Tho point is very clear and has 
been dooidod by this Court on several pi-evious occasions. Speaking for myself 
I heartily wisli it were the law that the registered owner, and tho registered 
owner only, was entitled to sue tho tenants for rent; and that, not only as re¬ 
gards revenue-paying, but all other estates. Unfortunately, however, that is not 
the law at present ”—Vide however'section 79 of Act VII of 1876 B.C. and 
section 60 of this Act. 


SlortgUgoe:—A mortgagee who has foreclosed his mortgage is not enti¬ 
tled to racovor rent from a tenant of tho property from the date of the foreclosure 
but from the date on which ho has perfected his title and tho tenant has notice 
of his having done so—(Raisuddin v. Khoda Nawaz, 12 C. L. R,, 479). 

Oau a COSharer sue for rent :—A suit for a share of an arrear or arrears of 
rent by a person entitled to such shai'o cannot be treated as a suit for an arrear 
or arrears of rent within tho moaning of this section—(Hurishchonder v. Jogn- 
dnmba Dasi, 16 W. R., 61). In this case a suit against patuidars under Act X 
of 1859 to recover half, the rent mentioned in their kabnliyut having been dis¬ 
missed on the objection that the plaintiff’s oo-sharer had not been jmned as co- 
pldntiff, and that the judgment having been upheld in appeal, the plaintiff 
Wnght a fresh suit under Act X making the co-sharer a defendant. Derondants 
again objected that the question* as to plaintiff’s share being still open it could 
not be decided in the Collector’s Court. That suit was also dismissed and the 
dismissal upheld in appeal. Plaintiff then brought her suit in the Civil Court. 
34 
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It was held that section 29 of Act VllI of 1869 was not applioable to this snit, 
which was for a fractional share of certain arrears of rent after determination 
of a question raised by defendants for their own purposes and came under the or- 
dinazy Procedure Code, Act VIII of 1859. So it has been held that an undivided 
co>8harer cannot maintain a suit for arrears of rent against the joint tenant, in the 
absence of the other co-sharers, unless the raiyat paid or agreed to pay his rent 
separately—(Dinabundhoo e. Dinauath, 19 W. B., 168 ; Musst. Lalnn v. Heraraj, 
20W. B., 76; Gunganarain v. Sharoda, 12 W. B., 30; Srimisser v. Orowdy, 

15 W. B., 243; Indramoni v. Suroopchmider, Id., 395; Haradhun v. Bam, 17 
W. B,, 414; Suphoonissa v. Moheshchunder, Id., 452; Bhym v, Gungaram, Id., 
408; Hurkishore v. Joogulkishore, 16 W. B., 281 ; Bamjoy v. Nagur Gazee, 5 
W. B., ActX, 68; Beneemadhub v. Thakoordasa, 6 W. B., Act X, 77, .F. B.). 
Per contra it has been held that shareholders whose shares are clearly ascertain¬ 
ed may sue for their respective shares of the rent payable to them without add¬ 
ing the other co-sharers as parties—(Amrit v. Syed Hydor, Sp. W. B., Act X, 
63; Mahomed v. Musst. Mughy, 1 W. R., 253; Nanoo v. Joomuklal, 18 W. R., 
376); and that one of two co-sharers may sue for rent, making the other a de¬ 
fendant in the suit—(Jagndumba v. Haran, 10 W. B., 108; Hurish ®. Jagudumba, 

16 W. R., 61). Amidst this conflict of opinions, a case was lately referred to a 
Pull Bench. In delivering the judgment of tho Pull Bench, Mr. Justice Jackson 
observes ; “ There is a class of suits in which I have on several occasions ex¬ 
pressed an opinion that the plaintiff is not entitled to sue separately, that is to 
say, where several persons being jointly entitled to receive rent from a raiyat, 
and having been accustomed to receive sucli I'ent jointly afterwards, one or 
more of them brought separate suits against such raiyat in respect of their 
separate shares. In those casdS it was held that the nature of the contiact or 
holding being such that the i-aiyat was accustomed to pay his rent in one sum to 
the joint agent of the owners^ ho ought not to be harassed by being sued 
in several suits in respect of the portions of the same claim. Here the case 
is different. The owners, it is true, have been accustomed to collect tho 
rents jointly (at least I understand that to bo the finding) and by a joint 
agent; but the parties who have been made defendants along with the raiyat 
had subsequently taken from the raiyat, with his consent, their oWn separate 
shares of the rent, and the suit which the plaintiff brought was in effect a 
suit to recover 4in arrear, which arrear corresponded with his own share of the 
lont which the raiyat had vexatiously and collusively refused to pay.” Further 
on, the learned Judge remarks that, “in point of fact, the conduct of the defendant 
was not that of a raiyat who complained of being subjected to several soits in 
respect of one claim, it was that of a raiyat entering into a collusion with two 
out of three co-sharers for the purpose of depriving the third. Under these 
circumstances it is difficult to see what other course was loft to the' plaintiff 
than to sue these parties in order to recover that which was justly due to her 
and to her alone: I therefore think that the suit was properly maintainable ”— 
(Doorga Churn v. Jampa, 21 W. B., 46, F. B.). In a later case it has been held 

Couch, C. J., that when rent is due by a tenant to several co-sharers it cousti- 
tuies a debt from the tenant to the landlords jointly, and that no one of those 
landlords has a right to treat a part of the rent as a separate debt due to him. 
The rent ought to be sued for in one suit, and the persons jointly entitled to re¬ 
ceive the i*eut ought to be tbo plaintiff. If a oo-shai'er, desiring to bring a suit 
for. rent due, oanuot join the others as plaintiff, with tbeir consent he may 
the Irhole of the rent which is due and ask the Court, under Act VIII of 1869, 
eeotiou 73, to make the other co-sharers plaintiffs with him—(Tara Obaad 0 
Ameer Mundlo, 22W. B., 894; Koyburtoj?. Shoshi Mohan, 22 W. 626 j Bihar-* 
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tail V, Badha Nath, Id., 229). Where tenants hold land bj different agreements 
the zemindar has no right, without their consent, to break up existing holdings and 
redistribute lands so as to alter the extent and nature of the holdings—(Bahamud- 
dy V. Poomo Chunder, 22 W. B., 336). Where a tenant, knowing that a co- 
proprietor has boon in possession of a share for a very long time, and after 
distinct notice paid rent which belonged to the said sharer to another person who 
had no title at all, it was held that a suit by that single, proprietor for his share 
of the rent was maintainable—(Dino Bundoo v. Ooma Churn, 23 W. B., 63). A 
suit by a sharer in a taluk against a raiyat for an aliquot part of the rent wherein 
plaintiff made her co-sharers defendants, as they Lad resisted her right to have 
any share of the rent at all, should be treated as a suit on behalf of all the 
shareholders collectively—(Mookhoda Sundari v, Kareem, 23 W. B., 11, pet 
Phear, J.; Brojo Kisliore v. Oma Sundari, Id. 37). A suit for rent cannot be 
maintained under the Bent Law where the defendant is himself a co-sharer in 
the same estate hut not an ordinary tenant—(Diuabnndhoo v, Dina Nath, 19 
W. B., 168). It has been held that such suits will lie in Civil Courts under the 
ordinary Civil Procedure Code—(Syed Hyder i?. Omrit, Sp. W. B., Act X, 42 ; 
Mithun Lai v. Shaik Nadur, I W. B., 53 ; Huro Chunder o. Obhoy Chum, 2 
W. *B., Act X, 72). The legal position of co-sharers in an estate occupying 
separate portions in it is, that each possesses and holds in respect of his 
several rights to enjoy that which is his own. If one holds a portion larger than 
his shai'e, the inequality may be rectified by a partition, or if a dispute arises on a 
division of the annual profits it may lie adjusted in a suit for an account; but 
such a suit is not cognizable niidftr the Bent Law. Bat where a co-sharer occu¬ 
pies a larger portion than his own share, by renting the land he occupies 
from one or lODre of his co-sharers, he may bft sued for that rent under this 
Act by the person or persons with whom he engaged. Separate rent suits may 
be brought by each of his co proprietors if there is an agreement, express or 
implied, to pay separately to each his share of rent—(Kalee Pershad v, Shah 
Lutafut Hossein, 12 W. K, 418; Gobind Coomar v. Manson, 23 W. B., 152.) 
If ijmali property is let to a tenant at an entire rent, the rent is due in its 
entirety to all the co-sharers, and all are bound to sue for it; no one co-sharer 
can sue to recover the amount of his share separately whether the other co- 
sharers are made parties or not. But if the land demised ceases to be ijmali, 
and different portions of it become the property of different owners, any one of 
the owners, may sue for so much of the rent as he considers himself entitled to, 
making the other owners parties to the suit. Where co-sharers of ijmali land 
let to a tenant at an entire rent brought a suit against their tenant to recover 
their proportionate shares of the rent, and made the other co-sharors defendants, 
avowedly for the purpose of obtaining an adjudication of their title as between 
themselves and the defendants other than the tenant, Held, that as the area of the 
property bad not been divided, as the rent had always been paid in its entirety, 
and as the title of all the co-sharers remained ijmali, the suit would not lie— 
(Annoda Churun v. Kali Kumar, I. L. B., 4 Cal., 89) Whore it has been 
arianged between the co-sharers of an estate and their tenant, that he shall 
pa^ each co-sharer his proportionate share of the entire rent, each co-sharer may 
bring a separate suit against the tenant for such proportionate share. In tW 
absence of such an arrangement no such suit can be maintained. Such an ar- 
rangemeut may be evidenced either by direct proof or by usage from which ihl 
existence may be presumed, and is perfectly consistent with the QOnidnuano|^ of 
the origfinal lease of the entire tenure—(Giini Mahomed v. Moran and Do(%a 
Prosad Mytio v. Joy Narain, I. L. E., 4 Cal., 96; P. B.) Where a tenani 
who hMd under oo-shmers, to whom he ,had been accustomed to pay his rent 
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Jointly, was sued bjr one of the co-sharers, the others being made parties to the 
suit, and pleaded that he had paid the rent to his co-dofendants who admitted 
receipt thereof, it was held that the suit should be dismissed, the remedy of the 
co-sharer who has not received his share of the rent being against his co-sharer, 
not against the tenant—(Ahamuddin v. Grish Chunder Shamunt, I. L. R., 4 Cal., 
350). A co-sharer, on the allegation that a tenant, in collusion with the rest of 
the co-sharers in the ecitate, had withhold payment of his rent (hitherto paid 
Jointly to all the co-sharers) brought a suit for the I’ecovoiy of his share of the 
rent, making the tenant and all the colluding co-sharors defendants in the suit: 
It was held that the suit was maintainable under the Full Bench decision of 
Doorgachurn Surma v. Jumpa Dasi, 12 B. L. R., 289; 21 W. R., 46—(Jadn DaS 
V. Sutherland, I. L. R., 4 Cal., 556). A sale of a share in a tenure, let out to a 
tenant in its entirety, does not of itself necessarily effect a severance of the 
tenure or an apportionment of the rent; but if a purclia.ser of the sliaro desires 
to have such a severance, he is entitled to enforce it. If ho takes no stops for 
that purpose, then the tenant is justified in paying the entire rent to all tho 
parties Jointly entitled to it. But if the purchaser desires to effect a severance 
of the tenure and an apportionment of the rent, he must give the tenant due 
notice to that effect, and then if tho parties cannot agree to an api)ortionment, 
the purchaser may sue the tenant for the purpf)se of having the rent apportioned, 
malang all the other co-sharers parties to the suit—(Ishwarchiinder r. Ram 
Krishna, I. L. R., 9 Cal., 902 ; F. B., 6 C. L. R., 421), Tho plaintiff, alleging 
himself to be a 14-anna shareholder in a zcmiiulari, sued for proportionate 
share of the rent due to him as snch sliarohdhlcr—the other co-sharers were 
made defendants, but did not contest tlic suit: It was held that inasmuch as it 
had been shown that the tonanif-dofendant had, on previous occasions, paid tho 
plaintiff rent separately, though not in the proportiomite shai'e now demanded by 
him, and it being further to bo piHjsuraed that the co-shares admitted the plain¬ 
tiff’s claim, such suit would lie—(Gunganaraiu Sinsar Sreenath Baiicrji, 1. L., 
R., 9 Cal., 315 ; 6 C. L. R., 16). Where on tho consent of all the shareholders, 
landlords, a tenant in a undivided property has agreed to pay the different 
sharers the rent of the tenure in proportion to their respective sharers, and can 
be and has been sued for tbe rent of a particulai’ share, it is not open to such 
tenant to cease from pa^'ing the proportionate fraction of the I’cnt due in accor¬ 
dance with his agreement, except on the consent of tlio owner of that particular 
share. Where co-sharers in an undivided property acquiesce In a decision declar¬ 
ing one of their number the owner of a recognized share in such property, it is 
not open to a tenant (who liad previously agreed to pay his rent in accordance 
with the sharers of the respective part-owners) to refuse payment of the propor¬ 
tionate share of the rent claimed by such co-sharer as the owner of tho recog¬ 
nised share, simply on tho ground that he had never before paid rent so propor¬ 
tioned to such co-sharer—(Lootfulhuck v. Gopal Chunder, I. L. R., 5 Cal., 
941; 8 C. L. R,, 402). Whore ono of a number of co-sharers of certain 
property, the rent of which was paid by the tenants to a person acting as agent 
of the co-sharers, from whom they received it in proportion to their respective 
shares, bronght a suit against the tenants for ai'rears of rent, and it ap¬ 
pealed that the agent had boon dismissed by tho other co-sharers without the 
consent of the plaintiff, and contrary to her wish, and that she had given notice 
to the tenants to continue the payment of her. share as before and not to pay any 
newly-appointed agent, and it also apjieared that the other co-sharors were colla- 
^g with the tenants, and the plaintiff made them parties, defendants, with the 
tenants, it was held that such a suit would not lie, and that tho proper course to 
^rsne was that pointed out in Taro C|inndor Btmerji c. Ameer Mandle, 22 
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W. R., 394; (Jadoo v. Kadumbmi, 1. L. R., 7 Cal., 150; 8 C. L. R., 445). 
One of seTeral co-sharers can bring a suit for rent, making his co-sharers parties, 
only when ho claims in such suit the whole rent due to all the shareholders, or 
whei'e any portion of it has been paid, the whole unpaid balance—(Dino Nath 

V. Moharrum, 7 C. L. R., 138). 

Intenrention in Rent snitsIn suits under Act X of 1859, a third 
person could inteiwono and claim the right to receive rent from the defendant 
under the provisions of section 77 of that Act. Section 77 ran as follows: “ When 
in any suit between a landlord and a raiyat or under-tenant, the right to receive 
the rent of the land or tenure cultivated or held by the raiyat or under-tenant is 
disputed, and such right is claimed by or on behalf of a third person on the 
ground that such thinl person, or a p^on through whom he claims, has actually 
and in good faith rcoeivod and on joy oa such rent before and up to the time of the 
commencement of the suit, such third person shall be nnide a pai*ty to the suit 
and the question of the actual receipt and enjoyment of the rent by such third 
person shall be inquired into, and the suit sluill bo decided according to the re¬ 
sult of such enquiry.” In cases of intervention under that section the party in 
actual and hand fide receipt and enjoyment of rent before and up to the commence¬ 
ment of the suit, was ctititlod to a decree without any reference to the question 
of a legal title to the property—(Nawab Nazim of Bengal v. Puddo Lochan, 5 

W. R,, Act X, 26; Syud Jessin v. Narain, Id., 56 ; Kishen Kumar v. Joebun, Id., 
85 ; Jugurdee v. Radha Kishoro, 13 W. R., 259). An intervener must not only 
show tliat he received rent, but that his receipt was bond fide —(Woomesh 
Chunder e. Bhogobanchundcr, 9 W. R., 305; Huronath v, Prannath, 7 W. R., 
85). Intervonors can now bo admitted only under the provisions of section 73 of 
Act VIIl of 1859 (ss. 32 & 28 of Act XIV of 1882). That section empowers 
Civil Courts to make persons “ who may be entitled to, or who claims some share 
or interest in the subject-matter of the suit, or who may be likely to be affected 
by the result,” parties to a suit. It is not neces.sary to admit an intervener in a 
rent suit under this Act, if his interest cannot bo injured by a decree therein— 
(Issnr Chunder v. Bepin Behary, 16 W. R., 132). The effect of the transfer 
of jurisdiction as to rent suits from the Rovonue Courts to the Ordinary Civil 
Courts is not to enable plaintiff to expand the provisions of the law relating to 
thqm and the intorvenors, which merely refers to the previous enjoyment of the 
rent, into a trial of an entirely new*and complicated issue between plaintiffs and 
some other person claiming title to the estate, but a suit for rent under this Act 
must be a bond fide suit for rent and so not to bo a trial of a wholly different issue 
between parties advancing conflicting claims of ownership t-o the estate—(Radha 
«. Sristi Narain, 21 W. R., 83 }>er L. S. Jackson, J.; Bykunta Kyburto v. Shoshi 
Mohun, 22 W. 11., 526). A party who is out of possession has no right to come to 
Court and ask for a decree for rent with the view of bringing in a third party, and 
having tried under the title of a rent suit, all questions of title between himself 
and that third party. Such a proceeding is altogether opposed to the principle 
laid down in section 73, Act VIII of 1859—(l)oyal Chunder v. Nobin Uhunder, 
16 W. R., 235). By section 73 the Court is authorized, at any hearing of a suit, 
to put a person upon the record who is not already a party to the suit, in the 
event of its appearing tljat the person would be prejudiced or might be preju¬ 
diced by a decree passed between the existing parties to the suit. In a suit for 
rent brought against a tenant by a person claiming to be in the situation of a 
landlord, the Court ought not to put on the record a person who prefers oppos¬ 
ing claims to the plaintiff, unless it sees that his position, as such oppoi^t, 
would be seriously compromised by the result of a depin© made in favor of the 
plaintiff against the party sued; and^when onoe an intenrenor has been put 
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upon the record, the'Court cannot well avoid trying all questions which natural* 
ly arises upon the plaint as between the plaintiff and the intorveaor*defendant, 
and it will try these questions upon the issues which are framed between the 
parties—(Choolie Singh n. Kokil Singh, 19 W. R., 249, per Phear, J.). Where 
Act X of 1859, section 77, is no longer in force, the effect of adding a party un¬ 
der Act Ylllof 1859, section 73, in a rout suit is the same as in any other kind 
of suit. Whatever be th<3 class of suit, the party added cannot raise an issne 
which would entirely change the nature and scope of the suit; the Court having 
to limit its enquiry to the issue necessary in order to try the plaintiff’s right to 
special relief sought; e. g., where the relief sought is the recovery of the arrears 
of rent, the intervenor is competent to raise all questions, whether of title or 
otherwise, which bear upon the issue,-Js the plaintiff entitled to recover the 
rent claimed ?—(Bani Tillessuri r. Rani ^hmed, 24 W. R., 401, per Mitter, J.; 
vide also Dinanath v. Qrish Chundei*, 23 W. R., 435). An intervenor in a suit 
for rent had no right to be made a defendant, and to introduce entirely new issues 
of title ; but where he had been made a party without objection on the part of 
the plaintiff in the first Court it was held that the objection could not be taken 
in special appeal—(Biresvar r. ,Togendra Chuuder 24 W. R., 261; Luchmidhnr o. 
Rt^hoobni', Id., 286). In a suit for rent, where a third party intervenes, the 
Court does not err in law in going into the question of title where this 
is necessary in order to decide who has been in the enjoyment of rent— 
(Radbamoni v. Ramnarain, 22 W. R., 440). Parties who choose to buy pro¬ 
perty in another person’s name, and allow that person the opportunity of 
dealing with it as his own, cannot be allowed in equity to intervene in a 
suit brought by him for the rent of siich property—(Smith v. Makhun, 18 
W. R,, 626). In a suit by* a landlord to recover aiTcars of rent from tenants 
who had been forcibly compelled, by the superior holders of a nature over the 
plaintiff, to execute a kabuliyat to themselves and to pay rent ticcordingly, it 
W been held that such wrongful act of the iutervonor-defendants (the superior 
holders) was not, in law, sufficient to constitute an ouster of the plaintiff or to 
destroy the relation of landlord and tenant between the plaintiff and the defen¬ 
dants, so as to relieve the latter of the liability to pay their just debt to their land- 
lord-*-(Chunder Nath ». Jngut Chundcr, 22 W. R., 337). In a suit for arrears 
of rent, in which an intervenor, who was made a defendant, alleged that 
land, the itint of which was claimed by the plaintiff, was not really mal land, 
but that it was lakheraj land belonging to her, it has been held that, as the 
interest which the intervenor claimed was in the land, and not in the rent which 
WM the subject-matter of the suit, the decree (if the plaintiff should obtain one) 
would not be prejudicial to her; that she should not have been made a party; 
and that as no decree had been passed against her, but the suit bad been decreed 
against the original defendants, the tenants, she had no locus standi in the Court 
of Appeal—(Kattayaneo v. Grish Chuuder, 23 W, R., 168; Ishur Chunder v. 
Bipin Bihari, 16 W. R., 132 ; Biresvar v. Jogendra (jlmnder, 24 W. R., 261). 
Where in a rent suit a third party gets himself made a party under section 7^ 
the issue between him and the plaintiff being whether the property formed part 
of one mouzah or another, it was held that ho should not have been made a party 
—(Gooroo Brosunno B, Juggut Chunder, 20 W. R., 384). A lower Appellate 
Court has no authority to transfer intervenors, who had been made defendants 
by the fii’st Court, to the side of the plaintiff against their will, unless there is 
sueh an equity on the pari of another as to compel them to such—(Biharilsl s* 
B^h^ath, 22 W. R., 229). Where the purchaser of a zemindari sues a tenant- 
■a^mll and the ttiird p^y to whom the zemindar had granted a paini of the 
hmu intervenes, the issue, whether the^ zemindar transferred his rights to tAw ■ 
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plaintiff or had previously transferred them to the intervener is material—( Gooroo 
Prosnnno v. Sreegopal, 20 W. R., 09). The mere failure of an intervenor to estab¬ 
lish his claim does not entitle the plaintiff to a decree. The plaintiff must prove his 
case beifore he can get a decree—(Nawab Nazim of Bengal v. Poddoloohun Mnndle, 
5 W. R., Act X, 26 ; Jogurdeo w. Radha Kissore Talukdar, 13 W. R, 259). 
Under section 77 of Act X of 1859, it appears tliat a person was not allowed to 
intervene in a rent suit on the allegation that he, and noj the party sued, was the 
real tenant. That section applied only to rival landlords in receipt of rent. But 
section 73 of Act Vlll of 1859 has given a wider scope to the intervenors. Any 
one whose interest may be affected by the result of tile suit is entitled to be 
made a party. Thus where B intervenes in a suit for arrears of rent, stating 
that ho, had acquired the rights of the tenants and had paid rent to the plaintiff, 
and the Munsiff finding those allegations true, made B a third party in the case, 
but dismissed the suit on the ground that the right person has not been sued, it 
was held that when B was made a defendant, there should have been a decision 
oorae to between him and the plaintiffs and the relief given whore due— 
(Moodhoo Sudan v. Bidhoo Bhusun, 22 W. R., 384, per L. S. Jackson, J.) 
It is the registered tenant or any one whom the zemindar has recognized as such, 
who has the right to be admitted as a third party, A stranger has no right 
to question a decree passed against the registered tenants—(Amutal Fatima 
V. Taranath, 24 W. R., 151.) In a suit for enhanced rent an intervenor 
has no right to bo made a defendant—(Kaleenath v. Ishur Chunder, 11 W. R., 
F. B., 23). Whore a poi’son sued for rent sets up the title of a third party, 
and alleges that he holds utidefl-, and pays rent to him, such third party 
ought not to be made a party to the suit so as to convert a simple suit for 
arrears of rent, into one for the determination ‘of the title to the property in 
respect of which the rent is claimed. Such a suit raises only two issues, wV., 
(1) Does the relation of landlord and tenant exist between the plaintiff and 
defendant ? (2) Are the alleged arrears of rent due and unpaid ? And these 

are questions in which the plaintiff and defendant are alone concerned, and no 
third party claiming a title adverse to the plaintiff can properly be made a party 
to the trial of these issues. Section 28 of the Civil Procedure Code is not im¬ 


perative, but allows a discretion to be exercised ; and in such a suit it is better, 
both in the interest of the Government and for the proper adjudication of the 
question of title, that it should be ti-ied by a competent Court in a suit directly 
framed and brought for that purpose—(Lodai Mollah v. Kally Dass, I. L. B., 
8 Cal., 238; 10 C. L. R., 581,) per Field, J. See section 149 post, and notes. In a 
. M aiTears of rent, in which an intervenor, alleging thtt 

ena - o er. plaintiff was merely liis henamidar was ^ded as a de¬ 

fendant under the Code of Civil Procedure, section 72, it was held that it was wrong 
to introduce him into the case, and that any issue as to the alleged benami was 


foreign to the suit—(Rughoonath Prosad v. Byjnath, 24 W. R., 349). Plaintiff who 
derived title from A, who was the ostensible purchaser of certain immoveable 


property at an auction-sale in execution of a decree against B, brought a suit to 
recover the rent of such juroperty from the talukdars. The appellant was allowed 
to intervene, alleging that A was the benamidar of a third person from whom 
he himseif had purchased the property. The lower Courts however refused 
to try the question of benami as not being admissible in a rent suit. Oa 
appeal, hdd that the question of benami was properly raised in tbe suit and 
ongbt to have been tried—(Tarini Kant v. Krishna Moni, 6 0. L. R., 179). 
The Court distinguishes this case from the former thus; “ Here tlieila is 


no question as between the benamidar and tbe benefioia} ownoF, i, betmBea 
Gagan Chunder ns benamidar and .Golukoath as beneficial owner. It is 
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admitted that Gagan Chunder, although the recognized purchaser of Bisva- 
nath’s interest at the execution sale, never exercised proprietory rights by 
collecting rent, &c. Consequently as between the plaintifiE, who derive from 
Ga^ Chunder, and the intervonor-defendant, who derive from Goluk Nath 
Chowdry, the question is fairly raised and ought to bo determined, namely, which 
of the two is entitled to the rent. If the lower Court thought that this question 
of title could not be raisqji in a rent suit, it ought not to have admitted the 
intervenor-dofendant as a party to the suit, but having admitted him it ought to 
have tried the issue which he raised.” T sued for arrears of rent on a specific 
share of a tenure. G intervened, denying T’s right and title, and claiming the 
right to i-oeeive the rent claimed as against G. Held, that the question of title 
having been determined, G could not sue to re-open the same matter—;(Gobind 
Chunder v. Taruk Chunder, 1 C. L. R., 35). In a suit for rent, where the 
defendant alleged that a person, not on the record, had a joint intoi’est with 
the plaintiff in the property in respect of which the rent was duo, it jvas 
held that, if the plaintiff disputed this and objected to such course being taken, 
it was improper to add such person as co-plaintiff, and that, if added at all, he 
should be a defendant, in order that the issue between him and the plaintiff 
might be properly tried ; and also that in such case an appeal lies under section 
591 of the Civil Procedure Code—(Googhe Sahoo v. Premlal Sahoo, I L. R., 7 
Cal., 148.) 

A rent suit should lie against the recognised raiyat Sco pp. 84-87 

ante. Before arrears of rent can be recovered in a suit under this Act, the land¬ 
lord must show that the raiyat holds si tenure under him—(Mahomed Ahsan v, 
Kisto Suudar, Sp. W. R., Act^X, 31; Sheik Kazi v. Lloyd, 8 W,. R., 464). A 
suit for rent is maintsiinable against the pei-son in possession as tenant—(Gunga- 
ram v. Bissosvur, 6. W. R., Act«X, 32; Jerabootnis.sa v. Ram Chunder, LI., 36). 
When land is let to several i*aiyats a suit for rent cannot bo brought against one 
only of them—(Roop Narain v. Juggoo Singh, 10 W. R., 304.) A zemindar is 
not bound to recognize as his tenant one whose name has not been registered in 
his books; and when his rent becomes due and is not paid, it is sufficient for him 
to bring his suit against the parties from whom he has hitherto received rent— 
(Sudnn Chunder v. Gooroo Chnran, 15 W. R., 99.) A zemindar is bound pnly 
to look to his registered tenant, and the equivalent of that registration may be 
presumed where he receives rent from his tenant in recognition of his tenancy— 
(Dhunput Sing v, Villayet Ali, 15 W. R., 211; Anand Moyeo v. Mohendra 
Narain, Id., 264). A landlord, by accepting rent from a I’aiyat, recognizes him 
as his tenant—(Nobo Kumar v. Kishon Chunder, Sp. W. R., Act X, 112; Bharat 
Roy V. Gnnga Narain, 14 W. R,, 211; Ram Gobindo v. Doshobhuja, 18 W. R., 
195.) Whatever may bo the rights of the members of the family of a lessee of 
certain lands as between themselves, the zemindar is not bound to recognize the 
title of any one beyond the person to whom ho has granted leases, and to whom 
alone he looks for rent—(Woopendia Mohan v. Thanda Dasi, 18 W. R., 195). 
A zemindar may, however, sue the real lessees for rent, leaving out tho ostensible 
owner whose name appears in his sherista, and who is primd facie the person 
liable for rent—{Proauuno Chunder v. Koilas Chuadra, 8 W. R., 428, F. B.; 
Jadtt Nath v. Prosunno Chunder, 9 W. R., 71.) The assignee of a claim for 
rents can sue under the Rent Law. A suit for arrears due under an assignment 
of reut ■ is a suit to recover arrears of rent vrithin the meaning of this Act— 
fKishen Koomar r. Moheah Chunder, Sp. W. R., Act X, 3; Hari Nath u. Moran 
& Oo„ 1(1 ,127 j Shama Sundari v. Brindabun Chunder, 1 Hay, 574.) A zerain- 
aar who has obtmned a decree for arrea^ of rent of a transferable tenure is 



AftHSABS OF BBNT.] 


THE BEKaAL TENANCY ACT. 


273 


entitled to sell the tenure; and a person who has obtained the transfer of such 
tenure which he has not registered and cannot show a sufficient cause for not 
registerinpf it is bound by the sale and cannot set up a title which he has acquired 
by a previous sale—(Sham Chand Kundu v. Brojonath Pal, 21 W. R., 94 P. 
Where a landlord registered a new tenant with his express or implied consent in 
the placo of the old tenant, the new tenant becomes for the future as much per¬ 
sonally liable for the i-cnt us the old tenant was ; ^nd this personal liability 
continues, notwithstanding a fresh transfer or devolution of the tenure, unless 
proper steps are taken to apprise the landlord of the change and to have it regis¬ 
tered in his sherista. A suit having been brought in 1284 for arrears of rent of 
a durputui for the years 1281-811, and part of 1284, against the widow and heiress 
of the former durputnidar, who died in 125(5, A pleaded that she was not the 
representative of her hnsband, as in 1270 she had adopted a son. Whereupon in 
1285, more than three years from the time the rent of 1281 became due, the son 
wan made a defendant. It appeared that from the time of her husband’s death 
A had allowed her own name to remain on the sherista of the plaintiffs, and that 
the plaintiffs had no notice of the adoption. It was held that the claim for the 
rent of tho year 1281 was not barred as against A and the tenure, but that no 
decree could be made against the son in respect of it—(Dwarka Nath v. Nobun- 
go, 7 C. L. R., 283). In execution of a decree against one of several joint- 
holders of a tenure, when it is clear that what is sold, and intended to be sold, is 
the interest of the jndgment-debtor only, tho sale must be coufiiiod to that inter¬ 
est although the decree-holder might have sold the whole tenure had he taken 
proper steps to do so, or, althoifgh the pui-cliasor may have obtained possession 
of the whole tenure under the sale. But if, however, it appears that the judg¬ 
ment-debtor has been sued as representing the r)wnoi’ship of tho whole tenure, 
and that the sale, although purporting to bo of the right, title, and interest of the 
judgment-debtor only, was intended to be, and iu justice and equity ought to 
operate as a sale of the tenure, tho whole tenure must be considered as having 
passed by the sale. If tho question is doubtful on tho face of the proceedings, 
the Court must look to the substance of tho matter, and not to tho form and lan¬ 
guage of tho proceedings. Whex-e a judgment-debtor was alone registered in the 
sherista of the zemindar or owner of a tenure, but it appeared that his two 
brothers, who were joint in estate with him, were entitled to an equal share with 
him in the tenure, but tliat the judgment-debtor was the maimgor ; and when it 
appeared that the zemindar being only entitled to a share in the zemindari had 
obtained a decree against tho judgment-debtor alone for arrears of rent, and in 
execution thereof proceeded to sell his right, title and interest under section 64 
of the Rent Act, it was held that, as the judgment-debtor represented his bro¬ 
thers, and as they were equally liable to pay the amount of the decree, upon the 
principle set out above, the latter wore not entitled to recover their sharo of the 
tenure which the auction-purchaser had obtained possession of in execution of ithe 
decree against the judgment-debtor—(tfcolal v. Gunga Fiosad, I. L. R., 10 Gal., 9^. 
See p. 87 ante.) The mortgagee of an indigo factory foreclosed and took possession 

of Sjo concern in the month of Jeyt 1282. The rents due 
The mprteaaee in poe- from the raiyats for the year 1282 became due at the 
sMsion a ©orren. ,of Jeyt 1282, and were collected by tbo mortgagee; the 

rents for 1282 due to the land-owners from the owners of ihe indigo concern bIUki' 
became due at the end of Jeyt 1282. It was held that the mortgagee in, pdBai^ 
sion was liable for them—(E. Maonaghten v, Bheokari Bing, 2 0. ti. R., 823.) 

A landlord cannot hold both the nominal lessee and the benamidar l^le 
Zn make his election. " If he prates 

tvaairftea, lAie ^Clovd that the person in whose name the liease was taken 
magr an© the real tenant. simply an agent for another, ho can proceed against 


35 
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oiher, nnloss h® elects to sue the ageut on his written contract, in 
which case he cannot go against the principal.”—(Sheik Kamyab v. Husst. 
Omda Begnm, Act X, 88). The same view seems to have been maintained in 
Prosunna Kumar v. Kailas Ohunder, 8 W. R., 428 : P, B.. The question is in 
fact a question of undisclosed principal; and the following sections of the Indian 
Contract Act will throw some light upon it: “In the absence of any contract to 
that effect, an agent cannot personally enforce contracts entered into by himself on 
behalf of his principal, nor is he personally bound by them: such a contract 
shall be presumed to exist in the following cases ; (1) where the contract is made 
by an agent for the (safe or purchase of goods for a merchant resident abroad; 
(2) where the agent does not disclose the name of his principal; (3) where the 
principal, though disclosed, cannot be sued.” (S. 230.) “ If an agent makes a 

contract with a person who neither knows, nor has reason to suspect, that he is 
an agent, his principal may require the performance of the contract; but the 
other contracting party has, as against the principal, the same rights as he wa#ld 
have liad as against the agent if the agent had been principal. If the principal 
discloses himself before the contract is completed, the other contracting party 
may refuse to fulfil the contract, if he can show that, if ho had known who was 
the principal to the contract, or if he had known tliat the agent was not a prinoi* 
pal, he would not have entered into the contract.” (S. 231.) “ Where one man 

makes a contract with another, neither knowing nor having reasonable ground to 
suspect that the other is an agent, the principal, if he requires the peiformance 
of the contract, can only obtain such performance subject to the x’ights and 
obligations subsisting between the agent and ^he other party to the contract 
(S. 232). “ In cases where the agent is personally liable, a person dealing 

with him may hold either hknw his principal or both of them, liable.” (S. 233.) 

Rat6 of Rout.— Ftde section 51 which provides that a tenant shall be pre- 
^ earned, until the contrary is shown, to hold at the same 

rent and under the same conditions as in the last preced¬ 
ing agricultural year. In a suit to recover arreai*s of rent from the defendants 
who, as ticcadars of the plaintiff's share in a certain mouzah, had been in possession 
from 1262 to 1281 without having paid any rent, the plaintiff who claimed a 
bhaoli rent at the rate of 9 annas of the crop, proved that in the mouzah in question 
the raiyats paid rent et that rate. Held that under the particular circumstaifces 
the onus was on the defendants who alleged that the proper rate was 8 annas to 
prove their allegation.—(Lochan v. Anup, 8 C. L. R., 426). In a suit forarrearsof 
rent, where the plaintiff fails to prove the mte of rent claimed in the plaint, it is 
the duty of the Court to find the proper rate of rent payable by the tenant to his 
landlord, and not to give a decree merely for the rent admitted by the tenant. 

The proper rate should arrears of rent for the years 1283-5 at the 

toe determined. ■ rate of Rs. 2 per bigha, it was objected that the plaintiff 

had previously obtained a decree in respect of the same land against the defen¬ 
dant for the years 1281 and 1282, at the rate of 15 annas per bigha, and that they 
could not now claim at a higher rate, but it appeared that in that suit the Court 
did not find what was the proper rent payable by the defendant, but had merely 
g^ven a decree at the rate admitted by him to be payable. It was held that, aJU 
8f&ot of docrooB at a though the decree for the rent of the years 1281 and 1282 
TOBjudi- was binding between the parties as to the rent of thjsse 
■ years, it in no way estopped the plaintiffs in the present 

fButwm proving the proper rate of rent for the years 1283-5 — (Punttu. Bing to. 
N^^hun Sing, 80, L. R,, 310 ; I. L. R., 7 Cal., 298). In this case in the previous 
Mat the rate was notjcfetermined, and the District Judge said in his judgment : ** t 
record the fact that I do not find as a facto, that rent nas hitherto been «t 



AMIEAIIS OF aura.] * IHE SENGAX TBKAlfCT ACT. 


276 


ihe rate alleged by tbe defendants. I merely find that itrhas not been paid at 
the rate alleged by plaintiffs"; and elsewhere " the defendants’ ease is very like* 
ly to be false." Hence the Court found that when both the plaintiffs and the 
defendants’ allegations are false, the proper and actual rate of rent onght to have 
been detei’mined; where it is not determined but a decree given according to a 
defendant’s admitted rate which was not true, that decree will not bind the 
parties for rents of future years. Whore, however, a rate of rent is determined 
and decreed to a landlord for a certain year, it is binding on the tenant as regards 
the ensuing years until the latter obtains a decree to a different effect—(25 
W. R., 10). So in Jeolal ®. Surfun, 11 C. L. R., 483, tbe plaintiff in a suit for 
rent having failed to prove the amount of rent claimed by him, the Court, in 
trying the issue “ what is the proper amount of rent payable to the plaintiff," 
gave the plaintiff a decree for the amount admitted by the defendant, that 
amount being less than that claimed by the plaintiff. In a later suit, the 
plaintiff sued the defendant in respeot of the same holding for the rent of a subse* 
quent year, and he claimed at the same rate as he had claimed in the previous suit. 
It was held (Mitter, J., dissenting) that the decree in the former suit was res 


judicata as to the proper rent payable by the defendant. 

An eX'parle decree for rent at a certain rate is not conclusive proof that the 
land was held for the years to which the decree relates 
Ez'parte decree. executed—(Banee Madhub 


V. Bhagabut Pal, 20 W. R., 466 ; Bishnu Prosad v. Ramgiri Chella, 20 W. R., 
3), So where a suit is tried ex~parte, and no issues of facts are raised beyond 
thb general issue involved in the dlaim, the decree considered as evidence is only 
evidence that the amount of rent decreed was at the time due from the defendant 


to the plaintiff, but it is no evidence of the amount“of the rental of the holding— 
(Goya Persad v. Tarini Kant, 23 W. R., 140). But in Maharajah Beer Chunder 
V. Bam Kishen, 23 W. R,, 128, E\ B., 14 B. L. Rf, 370, Couch, O.J. observed 
“We are of opinion that the decree (which was ex-parte and time-expired) is 
admissible in evidence. Tbe question of its value, when admitted, is to be deter¬ 
mined by the Lower Courts.” The same case again came to the Court after 
remand, and it was held tliat where the plaintiff sued the defendant for a year’s 
rent at the same rate which had been decreed to liim for the previous year in a 
suit which he had brought against the same defendant for rent of the same pro¬ 
perty, and relied upon the former decree, and which had boen obtained eaa-porfe 
as evidence of the rent due to him from the defendant, it was held that the 
decree in the first suit determined the amount of rent due from the defendant to 


the plaintiff, and also that the decree ivas properly admissible as evidenne, 
though the plaintiff had not taken out execution upon that decree, and his right 
to take out execution was barred by limitation—(Bir Chunder v. Huriah Chun- 
der, I. L. R., 3 Cal., 383). But those decisions do not find that the 
decree is conclusive evidence. So it has been held tliat a decree obtained ex- 


parte is not final within the meaning of explanation 4, section 13 of Act K eff 
1877. Such a decree is not conclusive evidence of the amount of rent payable 
by the same defendant in another suit for subsequent rent of the same property, 
"VH^ere the plaintiff sued the defendant for a year’s rent at the same rate which 
had been decreed to him for a previous year in a suit which he had brtmght 
against the same defendant for rent of the same property, and relied upon the 
former decree, which hod been obtained ex-parte and which he also alleg^ 
boen duly executed as evidence of the amount of rent due to him by the ds|en» 
dant, but it appeared that the lower Court had found that the alleged exeoutioai 
proceedings were fraudulent, and that no steps had been taken which gave finaUty 
tp the decree, it was held that the decree was not conclusive evidence of the 
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Amount of rent due from the defendant or of the questions with which it dealt— 
(Nilmoney Sing v. Heera Lall, I. L. R., 7 Cal., 23). The Court observed in this 
case; “ Our present decision does not conflict with that in Bir Ghundor Manikya 
V. HuriBh Ohunder Dos, inasmuch as the question here is, whether the plaintiff 
had a right to use the ex^parte decree as conclusive evidence.” This ruling was 
followed in Bhagirath Patuni v. Ram Lochan, I. L. R., 8 Cal., 275. It was a suit 
for rent of a half share of .land, the plaintiffs relied upon an ex-parte deci'ee for 
rent at a certain rate which they had obtained in 1869 against the tenants of 
this share. The defendants relied upon a subseipieui decree in a contested suit 
by plaintiffs against the tenants of the other lialf share in which a lower rate of 
rent had been given. No other evidence than the decrees was produced on either 
side. It did not appear whether the ex-parte decree had been executed.. JBTeZd, 
that it was open to the defendants to dispute the rate of rent and that the plain¬ 
tiffs were bound to prove that they wero entitled to recover it. In a suit for rent 
the plaintiff claimed that he was entitled to payment both in cash and kind ; and 
in order to show that ho was entitled to recover rent in kind tendered two ex- 
pwte decrees obtained by his predecessor against the pei*sons registered as tenants 
of the tenure at the time the decrfjcs were obtained, such decrees being for rent 
both in cash and kind. It appeared that the defendant was the owner of the 
tenure at the time the two decrees wero passed, having acquired the tenure by 
foreclosure, although he had not registered the transfer in the plaintiffs’ books, 
and that he was not made a party to the suit in which the decree was passed. 
Held that as the defendant was not a party to the suit in which the decrees were 
obtained, and did not claim through the parties'against whom they were passed, 
they were not admissible in the suit as evidence against him, The decision in 
Sham Ohaud Kundu v, Brojfiuath Pal Chowdry, 21 VY. R., 94, docs not lay down 
that a decree against a registered tenant is to be evidence for ever in future pro¬ 
ceedings, against an uni'ogistered transferee not a pai’ty to it, but all that that 
case decides is,' that for the purpose of satisfying that particular decree, an un¬ 
registered transferee is bound by it whether ho wa.s a party to the suit or not, the 
teuffit^ being liable for the rent—(Ramnaraiu Raie. Ramcoomar Ghundor Pod- 
dar, I. L. R,, 12 Cal., 562). 

Section 20 of Act IX of 1880 B.C. (s. 7 of Act X of 187) B, 0.) provides : 
“ Every bolder of an eatate or tenure, in respect of which a return has been 
Honcl QOM return • no required by this chapter, shall be precluded from 

higher rate realizable suing for or recovering—(a) any rent whatsoever for 
than entered in it. holding or tenure, forming part of the estate 

or tenure to which such return relates, but which has not been mentioned in such 
return, unless it be proved that the holding or tenure for the rent of which the 
rent is claimed, was created subsequently to the lodging of such return; (6) 
rent at any higher rate than is mentioned in such return for any land, holding or 
tenure, included in such return, unless it be proved that the rent of such land or 
tentire has been lawfully enhanced subsequently to the lodging of such return: 
Provided tliat the Collector may at bis discretion, at any time within six months 
from the. presentation of any return made under this part, receive a petition cor¬ 
recting any such return; and on the acceptance of such petition may make such 
correc^on in the valuation of the estate or tenure as may be required, and as soon 
as the }»orson in respect of whose estate or tenure the return and valuation have 
been so eonwted, shall have paid in all sums due by him as rood-oess and public 
works cess in accordance with such corrected valuation, and not otherwise, stash 
liewon may recover such rent as may be due to him on any tenure or land in- 
.eiuded in the return of such estate or tenure at any rate not being in exc^B of 
'.ym rate shown in the corracted return asipayable in respect of such tenure or 



IksiiRa or bkst.3 ’ ihb BBSaAL TBNANCT ACT. 


277 


laadi Saoh notices as tHe Collector may direct shall be served upon the parties 
aftected by snch petition at the expense of the person lodging the return as afore¬ 
said." Under this section it was held that as section 5 of the Roadoess Act re¬ 
quires the holders of any estate or tenure, of which the annual rent shall exceed 
one hundred rupees, to lodge 'returns, of all lauds comprised in an estate or tenure, 
bhaoli lands ought to be included in such return, and where such a return has 
not been made, the holder of the estate or tenure is precluded from suing for or 
recovering any rent due therefor—(Jug Mohun v. Finch, 1. L. R., 9 Cal., 63; 
11 C. li. R., 100). But the rate returned under the Roadcess Act may not be a 
Not admlBBibie in fa- admissible in evidence in favor of 

voorof the person who the zemindar against his raiyat or co-sharer. Section 94 
filed the return. of Act X of 1871 B.C., provided : “ Every return filed by 

or on behalf of any person in pursuance of the provisions of this Act shall be 
signed by him or his authorized agent, and shall be admissible in evidence against 
him, but shall not bo admissible in his favor.” So soction 95 of Act IX of 1880. 
(See Musst. Naseemn v. Gour Sunker, 22 W. R., 192). It has, however, been, 
held that under section 13 of Act I of 1872, roadcess papers are evidence quan¬ 
tum valeat —(Daitari Mohanti u. Jugo Bundhu, 23 W. R., 293). The roadcess 
papers are at best like other jumma-wasil-baki papers merely coiTOborative 
evidence. See p. 279. 

In a suit for rent the Court should find what was the oonti’oct between the 
PleadinsB parties, what the area and jumma, and to what arrears 

(if any) plaintiff was entitled, and not proceed upon a 
kind of rule of proportion liaving*reference to a foraier decision—(Karoona Moyi 
». Kripanath, 18 W. R., 399). A zemindar and patnidai* being bound together 
by the terms of. a written contract, the patui pottat the zemindar can only sue for 
rent on the terms of that contract, but not for rent for the use and occupa¬ 
tion of his land—(Watson and Co. v. Tarini Churn, 18 W. R., 494; Dhunendra 
Chundcr v. Laidlay, 20 W, R., 400). In a suit for arrears of rent where 
defendant’s plea of payment falls to the ground, the fact of plaintiff having 
sued upon a false ground is no reason why ho should not obtain a decree 
at the rate fixed by a former decree as the proper rate demandablo from 
the defendant—(Kishen Mohan v. Rajoo, 19 W. B., 233). When defendants 
adfnitted having held certain bhaoli land, but that it was washed away, 
and"* the firat Court regarded the* plea as untenable, it was held that this 
was not an absolute finding that there had been no dilnvion, and that the Court 
was not bound to fix on defendant’s admission and hold him liable for rent of the 
bhaoli land—(Chamaroo v. Tota, 19 W. R., 430). When a landlord sues a raiyat 

for arrears of rent alleged to be due under a kabuliyat, 
Kabuliyat. Qourt finds that such kabuliyat has not been 

executed by the defendant but it appears notwithstanding that the raiyat occupied 
the land under the zemindar, the landlord’s right to have a further trial of the 
question whether any rent and how much is duo will depend upon the claim 
^ted in the plaint. If that claim is in the alternative and the raiyat thus has 
notice that on failure to provo the kabuliyat, the landlord will claim rent for the 
occupation of the land, the landlord is entitled to have that issue tried; but if a' 
claim for rent on account of such occupancy is not in the plaint, the landlord in. 
not so entitled, although it is in the discretion of the Court to amend the plaint cmi 
the issue, and when the omission has been from inadvertence or mistake, it would 
generally be proper to do so—(Lukhi EAnta o. Samuruddin, 21. W. B., 

208). Although a plaintiff need not be tied down to the exact form of pl^t, 
yet when he seeks to introduce any change, he must show that the "View of (&e 
matter which he now puts forward had been in the contemplation of the parties, 
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80 fchftt they had an opportunity of bringing forward evidence on the point, and 
that t^ evidence on we record was directed to the substantial case set up. In a 
suit for arrears of rent plaintiff must show that there was some contract to pay 
rent entered into by defendant. This may be shown either by the evidence of 
some specific contract or by evidence of previous payment from which a contract 
could be inferred—(Luchmeeput o. Sheik Enyet, 22 W. R., 346). But when a 
plaintiff simply sues on .a kabuliyat and fails to prove it, his suit must be dis¬ 
missed—(Bhyrub Chunder V. Haradhun, 2 Hay, 666). So where the claim was 
at the rate fixed by the Revenue officer acting under Act VI (B. C.) of 1862, 
section 10, and was dismissed on the ground that the officer had not the power 
to assess such rent as he thought proper, it was held that the plaintiff, whose 
claim was not in the alternative, was not entitled to a decree at the rata previ¬ 
ously paid—(Dwarka Nath v. Ram Lochuxi, 23 W. R., 465); and when a landlord 
fails to prove his kabuliyat, and there is no evidence to show what rate of 
rent he is entitled to, it is not wrong to take as rent the amount admitted by 
the defendants—(Rohinec Kant v. Shureekoonissa, 20 W. R., 64). Similarly 
when a landlord sues his tenant for rent due at a certain rate, but fails to prove 
his claim to more than the defendant admits, he is entitled to a decree for the 
amount admitted to be due—(Hulodhur v. Sectul Chunder, 23 W. R., 85). In a 
suit for arrears of rent where plaintiff failed to make out his claim to bhaoli rent, 


BhaoU rate. 


and the first Court, finding that there was evidence of a 
commutation, dismissed the suit with a reservation of the 


plaintiff’s right to bring a fresh suit for nukdi rent, and the lower Appellate 
Court finding that the defendant had admitted bwing rent in money, decreed the 
claim to the extent of the admission, it was held that the lower Appellate Court 
was right, and that the reservation of right by the first Court was of doubtful 
operation—(Musst. Bibi Jan v. Bhajul Sing, 21 W. R., 438). In a suit for bhaoli 
rent where the quantity of land is disputed and the landlord produces as evi¬ 
dence a khusra. or appraisement of the land, it is not necessary for him to show 
that the estimate was eirawn up in defendant’s presence and acknowledged by 
himibat only that defendant had notice when the khusra was about to bo made 
—(Haree Narain v. Beljeet Jha, 24 W. B., 125). Where a proposal of a nukdi 
settlement is refused by a tenant who has heretofore paid rent in kind, but whose 
tenancy has expired, the landlord is quite at liberty to let the land to another 
person—(Budhoo Boot v. Dursun Mahaton*, 24 W. R., 218). A landlord who 
refuses to accept bhaoli rent or rent in kind when offered to him, on the ground 
that he is suing for a money rent, cannot on the dismissal of his suit, come into 
Court again and sue his tenant for the value of what ho refused when it was 
proffered—(Mohunt Narain v. Hour Sarun, 23 W. R., 368). 


OeSSdS:—Cesses recoverable nuder any enactment are ‘ rent * within the 
meaning of its definition—See section 3 (5) p. 35. For illegal cesses,” ace 
section 74 and notes poet. 

Boadeess and Public Works cess arc recoverable under section 25 of Act X 


of 1871 B. a, (section 47 of Act IX of 1880 B. 0.). in 
Illegal oesees. same way as rent. But where the defendants execu* 

ted a kabuliyat, dated the first October 1870 which contained the following sti- 
milatioti: “If in future any chowkedari tax or any other new abwab or tax or 
fee or kor or any additional fee or iumma be fixed upon the mehal by Govern* 
ment, I will pay^ that separately in a suit by the zemindar for increase of rent 
the defendant claimed to sot off a sum represeotii]^ the amount which the zeinin* 
dar was bound to contribute under the Roadoess Act a«d Public Works Cess Act 
attd which amount they had paid to the 0q||lector: It was held that the 
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in question came within the terms of the kabulijat, and that the defendants 
were not entitled to the set off claimed by them—'(Shumbhuuath e* 
Hiiro Sundari, 11 C. L. R., 140). In 1862, at the time the income 
tax was in force, A made a patni settlement of certain land with B, B 
agreeing to pay any enhancement of the revenue that might be made by Govern¬ 
ment at any time, or “ any impost in future to be laid by Government, the in>f 
come tax to be paid by A according to his income, B having nothing to do with 
the same.” In 1876 A brought a suit against B for an-ears of i-ent. B, under 
the contract, claimed to have set off as a tax on income, a sum which he had paid 
under the Roadcess Act which had been passed in 1871, after the Income Tax 
Act had been repealed. It was held that the tax imposed by the Roadcess Act 
passed by the Bengal Council could not be considered to be a tax on income; 
the income tax having been a tax imposed by the Government of India on a per¬ 
son's annual income, levied upon whatever actually came to his hands as income, 
and not upon the value of bis property, and that thei'efore B could not set off the 
amount as being income tax. It was also held that, although the Roadcess Act 
contains no saving clause in favor of contracts, it does not prohibit in future the 
making of contracts which shall interfere with the incidence of the roadcess as 
directed by the Act, nor vacate contracts that may Ixavo been made before the 
passing of the Act; and in the absence of any provisions to that effect, an agree¬ 
ment entered into before-the passing of the Act could not be affected by the sub¬ 
sequent passing of the Act—(Surnomayee Dcbi v. Kunuu' Purosbnarain Roy, 
1. L. R., 4 Cal., 576). 

> 

Proof and Evidence:— As to the proof required to prove receipts, see 
p, 221 ante. Also as to the value of juma-wasil-bakis, 
Juma-wasU papurs. pp 221, 222. Settlement papers are simply corro¬ 
borative evidence—(Bunwarilal v. Furlong, 9 R., 239). So it bas been held 

that a settlement officer is bound to record in the jummabundi tbe existing 
rights of cultivators and cannot impose an enhanced rent without notice. “ If 
he acts in contravention of the law, and enters in a jummabundi a higher 
rate of rent than the tenant admits to have paid in previous years, and does so, 
as has been found in this case, in spite of protest on the part of the tenant, 
suqh entry does not conclude the tenant from showing when ho is sued for rent 
that the jummabundi does not correctly represent the conditions of bis tenure, 
and that he is not liable for the rent therein recorded, the correctness of which 
he has never admitted—-(J, W. Ledlie v. Doorga Moni, 21 W. R., 410). So 
where increased rent is imposed in the course of settlement proceedings, the 
Collector’s jummabundi must show the consent of all the raiyats before they 
can be held to be bound by it—(Reazuddin Mahomed v. McAlpyne, 22 W. R., 
540; Bnyutully Mea v. Nobo Kumai’, 20 W. R., 207). The settlement proceed¬ 
ings cannot be supposed as decrees; if so treated, it must be shown that the 
raiyats had paid rent as fixed by the jummabundi—(Woomamoye v, TTnuglr 
Chandra, 17 W, R,, 418 ; Grant v. Byjnath Tewari, 21 W. R., 279; Contra 
Dooiga Charan v. Doyanmyi Dasi, 20 W. R., 243). Settlement papers of 
mehal cannot be considered public documents. They have no more authority 
tlum the papers coming from a zemindar’s private sherista—(Nawab N nain* of 
Bengal e. JElamlal, 6 W. R., Act X, 5). An authenticated copy of a hustabood 
paper of 1209, of which the original was put into the Colleotorate by the zemindar 
according to Regulation VII of 1800, was held to be no evidence against third 
parties, defendants in a rent suit—-(Ram Nurshing v. Tripura Sundari, 9 W: B., 
105). The ent^ in the oanungoepamrs is not any evidence against the raiyat-4 
(Sheromoni v. Bijoygobindo, 7 W. R.^ 534; Dwarkahath ChakmvsAti v. Tara- 
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tfimdari Burmonya, * 8 W, B., 517), Batwam papers are only evidence of 
the proportionate assessment payable by proprietors after partition; but not 
evidence binding raiyats as to what holdings are theirs, or what their 8ireae(, 
rates or periods of occupancy—(Drobomayi v. Dhurmo Dass, 10 W. E., Ift? 
Gopal Ohunder w. Madhub Chunder, 21 W. R., 29), But Government 
chittas of Nowabad mehals in Chittagong arc admissible as evidence under 
section 58, Act II of. .1855—(Mahomed Fedyo o. Ozeeoddin, 10 W. R., 
340). Chittas made by the Revenue authorities in the oourae of measure¬ 
ment of a Government^ mehal stand pi’ecisely on the same footing as chittas 
made by them in onqiimes relating to i-evenue, and are equally admissible as 
evidence; the circumstances that the proceedings relate to a khas estate cannot 
deprive them of the character of public proceedings upon matters o| .public 
interest—(Tamknath v. Mohendrauath, 13 W. R.,.56; Moocheeram a. Bisambhar, 
24 W. R., 410). Chittas and maps made in contemplation of resumption pro¬ 
ceedings in the presence of both sides and signed by the parties are legal evidence 
—(Sham Chand «. Ram Krista, 19 W. R., 309). Chittas produced as evidence 
of land being m&l are sufficiently attested by the deposition of the village 
gomasta—(Dpbi Porsad v. Ram Kumar, 10 W. R., 443), Where a party putting 
in chittas called in a witness to attest them, but the witness did not do so, and 
the party did not apply to the Court to compel him to do so, the chittas wore ruled 
to be no legal evidence, even though admitted hy the lower Court without ohlcc- 
tion from tho opposite party—(Ijjutulla v. Ram Churn, 12 W. R., 39). But 
where certain documents pui’portiug to he extracted from or copies of Government 
measurement chittas were produced from tho Oollectorato, but there was nothing 
to show that they were the record of measuromeuts made by any Government 
officer, it was held that they* were not public dooumeuts within,the meaning of 
section 74 of the Evidence Act—(Nityannnd v. Abdur Rahim, I. L. R., 7 Ca£, 
76). A map prepared by an officer of Government, while in charge of a khas 
TPehfd, Government being at tho time in possession of the mehal merely as a 
private proprietor, is not a map purporting to liave been made under tho authori¬ 
ty Government within the meaning of s. 83 of the Indian Evidence Act, the 
accuracy of which is to be presumed, but such a map may be admitted as evi¬ 
dence under s. 13 of that Act—(Junmejoy v. Dwarkanath, 1. L. R., 5 Cal., 287); 
so under s. 13, Act I of 1827, roadeess papers are evidence quantum valea^ — 
(Daitari v. Jugobundhn, 23 W. R. 293). But a roadeess return made by a 
shareholder under the schedule of Act X (B.C.) of 1871 is not admissible as evi¬ 
dence against another shareholder—(Musst. Nusseeram v. Gouri Sankar, 22 
W. R., 192); section 94 of the Roadeess Act X of 1871 B.C. makes tho retuim 
evidence only against the person who files it but it cannot bo used in his favor. 
The rates therefore that are given in a roadeess return by a zemindar will not be 
used in his favor against the allegation of the raiyat. A zemindar may possibly, 
however, use the return of his predecessor for the purpose, but then also a road- 
cess return would be uo better than a corroborative evidence, and it will be 
necessary to prove that rent has been collected at the rates shown there. So it 
lia» b^n bmd that collection papers are no evidence per «e; they can pnly 
b# used when they are. produced by a person who has collected rent in. ac- 
cordhuoe with them, and who merely uses them, for the purpose of refreshing 
Ms memoiy, and roadeess papers are not admissible against the tenant at all 
"^Mahomed lifohmood v. Sa£ar Ali, 1. L. R. 11 Cal., 407), 

of sectiosi 42 a&d 43 of the OiTtI Frocedore Oodt 

»ec(tiens 42 and 43 of the Civil Procedure Code, plaintiffs must briug their entire 
<^m and every remedy enforceable in respect of that plaim into Coart nt 
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and if they &il to do that in any suit, they cannot aftorwaids avail themselves 
of any remedy on which they have not chosen to insist in the first suit. Baits 
enhanced rent, and suits for rent, are claims arising in respect of the same 
'subject matter, and a plaintiff cannot bo allowed, after having unsaocessfully 
sued for rent at an enhanced rate, to suo for the original rent for provions 
years—(Knnnnk Chunder v. Guru Das, 1. L. R., i) Cal., 919). The plaintiff 
■ sued under the provisions of Act X of 1859 to recover arrears of rent for 
the years 1287-1289 (1880-1882), after liaving obtained a tlecroo for the rent duo 
for tho year 1281 (1879) in a suit instituted after the rent for the year 1289 
(1882) had become due. Hold tliat tho provisions o! Section 4.3 of the Civil 
Procedure Code applied and that tho second suit wan consequently barred— 
(Adhinarain Knmari, Raj Rani of Rurdwan v. Rnghu Mahapaten, 1. Ij. R, 12 
Cal., 50; see Tarak Chandra Mukorji v. Punchu Mohini Debia, 1. L. R., 6 ()al., 
791 ; Madho Prokash Singh o. Murii Monohur, 1. L. R., 5 All. 400 F. U.) 

Rent free lands; onus Probandi:—Sec pj). 158—159 ante. In a suit for 
resumption of land.s where the defendants allege that tho lands are lakheraj, the 
onus is on the plaintiff iu the first instance, tu show that tho lands are mat, 
and if he fails to make out a primd facto case the suit should be dismissed—- 
(Nareudra Narain v. Bislmu Chuudor, I. L. R., 12 Cal., 182.) 


Double pajrment:—At the time when a zemindari came under the khas 
management of a settlement officer, arrears of rent were duo by the plaintiff to 
the zemindar. The settlement officer issued a certificate against the plaintiff 
under section 19 of Bengal Act Vll of 1808, requiring him to pay these aiTears. 
The plaintiff at fii’st objected, but subsequently withdrew his objection and paid 
a portion of tho money into Court and presented *a petition stating that the 
amount paid in was partly duo ’ to Government, and asking that his property 
might bo released fi’om attachment on payment bf the balance claimed under the 
certificate and costs, the certificate was discharged. Held, that a suit to recover 
the amount paid to Government brought on the ground that tho amount was 
really payable to tho zemindar, would not \io.~-Query —whether such a suit would 
lie if the plaintiff were compelled to pay again to tho zemindar ?—(Bepin Behari 
V. The Government, I. L. R-, 5 Cal., 325). 


65. Where a tenant is a permanent tenure-holder, a raiyat 
holdiug at fixed rates or an oocupancy-raiyat, 
arreaxs in oaae ot per- he shall not be liable to eieotment for arrears 

manant tenure, holding .. iiii.j. *' iii* i-mi 

gt toed rates oooupanoy. ot rent, but liis tenure or noldmg shall be 
“ “*■ liable to sale in execution of a decree for the 

rent thereof, and tho rent shall he a first charge thereon. 


This section is a revolution. 

“ We have every reason to believe that it (sale for arrears of rent) will bo 
equally successfal iu the case of oocupancy-h 9 ldings. Indeed, we are not without 
previous experience in respect of these also, many landlords of their own option 
as the readiest way of getting their rent, having brought raiyati-holdings tb st^e 
in execution of decrees obtained for rent. The largest amount oi rent 'wlcdch',ni 
landlord can sne to recover is about four years’ rent. There ore few ocom^ncy* 
holdings in fairly populated districts which are not worth four yesss’ tehi K^ime 
OdSts of getting a decree for it. If the landlord has any doubt on he 

need notallow more than a single year’s rent, or even than a mngle quarter’a vettt 
to falMato arrear without sningfor it.’* (R. 0.1. 58.) 

36 
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The old Act :—The old section 22 of Act VIII of 1869, B.C., ran as follows t 
When an arrear of rent remains due from any raiyat at the end of the Bengalee 
year or at the end of the month of Joyt of the Fuslee or Willaytee year as the, 
case may be, such raiyat shall be liable to be ejected from the land in respect of 
which the arrear is dne, provided that no raiyat having a right of occupancy, or 
holding under a potta the term of which has not expired, shall be ejected other¬ 
wise tlmn in execution a decree or order under the provisions of the Act.’* 
And section 23 said: “ When an arrear of rent shall be adjudged to be due 
from any farmer or other leaseholder not having a permanent or transferable in¬ 
terest in the land, the lease of such leaseholder shall bo liable to be cancelled, 
and the leaseholder to be ejected, provided that no such lease shll be cancelled, nor 
the leaseholder ejected, otherwise than in execution of a deci’oo or order under 
the provisions of this Act." Section 62 provided: “ Any person desiring to 
eject a raiyat or to cancel a lease on account of non-payment of arreax's of rent 
may sue for such ejectment or cancolmont and for i-ecovery of the airear in the 
same action, or may adduce any unexecuted decree for arrears of rent as evi¬ 
dence of the existence of such a,n*ear in a snit for such ejectment or cancelment. 
In all cases of such suits for the ejectment of a luiyat or the cancelment of a 
lease, the decree shall specify the amount of the arrear, and if such amount, to¬ 
gether with interest and costs of the suit, be paid into Court within 15 days from 
the datd of the decree, execution shall be stayed and section 53 prescribed : 
“Whenever in any suit brought by any zemindar or other person in receipt of 
ihe rent of land, to eject any cultivator, not liaving a right of occupancy, or to 
eject any farmer or other tenant holding only for a limited period after the 
detemination of his lease or tenancy, or any agent after the determination of 
his agency, or to enforce* {fhy attachment or ejectment expressly autho¬ 
rized by any Regulation or Act, the Court shall pass decree in favor 
of the plaintiff, no application in the form provided in section 212 of 
the said Act VIII of 1859 shall be nocessaxy, but the Court shall forthwith, upon 
the plaintiff depositing in Court the necessary expenses, make an order for deli¬ 
very of possession in execution of the decree. Provided, however, that in oases 
to which section 52 of this Act is applicable, no such order shall be made nntU 
after the expiration of 15 days from the date of decree.” 

For decisions under the old Act, see section 66 and notes. « 

Bl the law :—Thus while, sections 22 and 23 of the old Act con¬ 
templated suits for ejectment against all sorts of raiyats and ordinary lease- 
holders for non-payment of rent, and while section 52 gave a right to the land¬ 
lord to eject all sorts of raiyats and leaseholders for default of rent, section 65 
of this Act expressly protects permanent tenure-lwlders, fixed raiyats and oceii- 
panoy raiyats from ejectment. Even non-payment of rent does not subject them 
to forfeiture.^ This is consistent with sections 10, 25 of the Act. As to non¬ 
occupancy raiyats, the old law seems to remain intact (section 66). 

STOt Habla to ejectment: —The Legislature here follows the decisions of 
the Courts. A cultivating i-aiyat cannot be ejected under section 52 of Act VIH 
186$ B.O. from a jote in which he has a transferable interest—(Rristendm 
V. Ae«a 10 0. L. R., 399 ; I. L. R., 8 Cal., 675; PaldrOhand v. Fowzdar 
Misser, T. L. R,, 10 Cal., 547; Tirbhobun Singh v. Jhonolal, 18 W. R., 206). 

, ^ tetmre or holding ehall he liable to sale :->Thi8 section should be md 
;W^ sectio^ 159, 164, l^and 166jpofii, and it should be noted that in all these 
what k aold is not the right title and interest of the judgment-debtor, 
the tenure or holding, and what the pprohaser takes is not the ngbtliod iu- 
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iej^t of the judgmeut-dobtor but the tenure subject to “ protected interests and 
with power to cause registered and notified incumbrances." For decisions under 
the old law» see the following head. 


Rent shall be a first charge thereon The object of this section is that 
all permanent tenures and fixed and occupancy holdings are hypothecated to 
the landlord for rent; so that the tenant cannot, by disposing of the tenure to a 
third party, deprive the landlord of his lien upon it. [fhus where the plaintiff 
had purchased under a Civil Court decree, the rights and interests of a tenant 
in a certain under-tenure or holding, and this under-tenure was afterwards 
brought to sale for arrears of rent by the ssemindar, it was held that the pur¬ 
chaser under Act X sale, and not the plaintiff, was entitled to possession— 
(Khoobhari v. Roghoobur, 2 W. R., 141; Gopal Muudle v. Subhodra Boistobee, 
5 W. R., 205; Safurunnessa v. Sarec Dhoobee, 8 W. R., .384; see also Ram Jeeban 
V. Peary Lai, 4 W. R., Act X, 30; Golam Cliundcr v. Xuddiar Ghand, 16 W. R.,1: 

, 15 W. R., 99; 17 W. R., 452 ; 20 W. R., 59; Sp. W. R., Act X, 48). But another 
decision seems contiaiy to these, in which Phear, J., says; " The power which a 
Revenue Court has in this behalf is given to it by section 105 of Act X of 1859, 
and wo think that those provisions only enable the Revenue Court to seize and 


sell that which at the time is the property of the judgment-debtor. There is 
nothing in the whole Act as we read it to indicate that the Legislature' contem¬ 
plated for a moment that the property of any other person than the judgment- 
debtor should be sold for the debt of the latter, even though the property had 
previously been tho property •of the judgment-debtor”—(Pran Bandhu v. 
Sarba Sundari, 3 B. L. R., A. C., note 52; 10 W. R., 434). Apd this 
decision is follpwed in Samiruddi v. Hurish Chunder, 3 B. L. R., A. C., 
49, where Loch, J., says *. “ But it was further urged that under the provisions 
of section 112 of Act X of 1859, tlie tenure oh the raiyat was hypothecated for 
rent. This is a mistake. The produce of the land is held to bo hypothecated 
and the zemindar*, instead of brinj^ing a suit for arroar, may recover the same 
by distraint and sale of the produce.” (Compare also 10 W. R., 334, 446 ; W. 
R., 449 ; 15 W, R., 341; 17 W. R., 417 ; B. L. R., App., 49 ; 7 W. R., 183 

P. B. ; Dowlatgazi v. Moonshi Munwar, 12 B, L. R., 48!> (note) ; Raj Kishore 

e. Bulbhuddur, S. D. A., (1859), 389; Wahod Ali v. Sadiq Ali, 12 B. L. R., 
487, note). But it is now a settled point that the tenure passes by the 
sale—(Sham Chand v. Brojo Nath, 12 B. L. R,, 484, F. B.; 21 W. R., 
94). This decision is put by Chief Justice Couch upon tho ground that “tho 
holding or interest which has been created by tho lease passes under such 
» sale; and ho argues that if this is not intended, when it is said 

tho ‘ tenure ’ is to be sold, there was no need for the provision, because tho 

right, title and interest of the judgment-debtor could be sold under an ordinary 
decree.” This argument will apply even to tho present section of the now 
Act. But with due deference to tho learned Chief Justice, we may venture to 
submit that the provisions for sale of an under-tenure for arrears of rent pre¬ 
scribe a different mode of sale from tbe ordmaiy process of sale in execution, and 
expressly give a different effect to such sale, since they entitle the purchaser 
to avoid iucumbrauces : and if tho more provision that the tenure shonld bo 
sold sufficed to pass the entire interest, in whomsoever vested, as argued by 
the Chief Justice, there would seem to have been no necessity to provHe th*ro 
inoumbtanoes might be avoided, since to use the words of the Chief Justh^ the 
“ tenure ” means “ not the right or interest of any person in the land, jhut 
_ holding which has been created by the lease," The 

V’nrei^lteTedtenaaito. Pull Bench deoisiop has, however, its effeotei upon the 
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un>registored ti;naiits. It has been laid down that the ssomiudai:* need not look 
beyond his registered tenant, and in any case the sale cannot be set aside for 
fraud on that ground alone—(Bhabo Tarinee v. Prosunno Mayi, 10 W. R., 
804; Sadhun Chunder v. Gooroo Churun, 15 W. R., 99.) A decree for 
rent obtained by a Itlndlord against his registered tenant renders the 
tenuio in respect of which it is passed liable for sale, although it may have 
j)aased into other handg than those of the judgment-debtor—(Bashbehary 
V, Peary Mohan, I. L. R., 4 Cal., 346), Where a tenure stood in the name 
of one of two original co-sharers, but tho other co-sbarer had bought all, 
his right at a sale in execution of an ordinary decree, and thus was tho owner of 
the whole tenure, but whose name was not registered, it was held that tho tenure 
might be sold in a suit for eleven years' arrears against the registered tenant who 
admitted tho claim for arroai’s—(Doorga Prosad v. Sreekisto Moonshoe, 2 
Wyman’s Rep., 212; Sp. W. R., Act X, 48). And similarly a sale under decree 
in a suit for arrears due from all the shareholders in a taluk, but to which only 
the registered sharers seem to have been parties, although the other sha¬ 
rers were aware of tho pendency of the suit, was hold to pass the tenure— 
(Alimoodeen v. Sabir Khan, 8 W. R., 60). In exocntion of a deoreo against 
one of Several joint holders of a toiiuve when it is clear that what is 
sold and intended to be sold is the interest of the judgment-debtor only, 
the sale must be confined to that interest, although tho decree-holder 
might have sold the whole tenure had ho taken proper steps to do so, or although 
the purchaser may have obtained possession of the whole tenure under the sale. 
But if, however, it appears that tho judgmont-efehtor has boon sued as represent¬ 
ing the ownership of the whole tenure, and that tho sale, although purporting to 
be of the right, title and interjjst of tho jtidgmont-dobtor only, wag iuiondodto bo 
and in justice and equity ought to operate as a sale of tho tcuTiro, tho whole 
tenure must bo considered as Jiaving passed by the sale. If tho question is 
doubtful on tho.faco of the })roooeding, tlio Court must look to tho substance of 
the matter and not to the form or language of tlic proceedings. Where a judg¬ 
ment-debtor was alone registered in tbo sherista of the zemindar as owner of a 
tenure, but it appeared that ]ii.s two brothers, wlio ivero joint in estate with him, 
wore entitled to an equal share with him in the tenure, but that tho judgment- 
debtor was the manager; and wlien it appeared that the zemindar being only 
entitled to a sbfn'u in the zeiniiidari had obtained a decree against tho judgment- 
debtor alone for arrears of rent, and in execution thoi’eof proceeded to sell his 
right, title and interest under section 64 of tlic Rent Act—it was hold that as the 
judgment-debtor represented his brothers, and as they w'erc equally liable to 
pay the amount of tho decree, upon tho principle set out above, the latter were 
not entitled to recover their share of the tenure which the auction-purchaser had 
obtained possession of in execution of the decree against the judgment-debtor— 
(Jeolal V. Gunga Persod, I. L, R., 10 Cal., 996). In this case tho older decisions 
of Doular Chand v, Lalla Chabeel Chand, L. R., 6 1. A., 47 and Bissessur Lai 
V. l^harajah Luebmessur, L. R., 6 I. A., 233, wore commented upon. Tbo 
plaintin purchased in a private conveyance from tho registered tenant ol a per¬ 
manent trensferablo interest in land such as is described in section 26 of Act VIII 
of 1869 (B.C.), but no notice of tho transfer was given to the zemindar. Tho 
zemindar subsqouently breaght a suit against tho tenant for arrears of rent and 
obtamed a decree, in oxeontion of which ho caused tbo tenure to bo sold and him- 
purchaser. Tho plaintiff took proceedings under section 311 of 
Pi^dure Code to s^t aside the Balo,^but his application was rejected 
on tne ground, erroneous one, that ho was not a proper party to take such 
pWKseediiag, and be did not appeal against the order rejecting it. It was’bold in 
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A sait brought against the zemindar and the tenant to set aside salot that in the 
absence of fraud the suit was not maintainable. The plaintilE might have satis* 
fied the rent decree, and so prevented the sale, or he might have appealed against 
the order rejecting his application to sot it aside. But having done neither, and 
the zemindar having hm no notice of the transfer,' the plaintiff was not 
entitled to treat the proceedings in the rent suit as a nullity on the ground 
that ho was not a party to it—(Panyo Ohunder v. Huro Chunder, I. L. E,, 10 
Cal., 496). A decree for arreai’s of rent of an undcr-tenure was obtained against 
a. tenant who become an insolvent, and whoso tenure became vested in the 
Official Assignee by virtue of the provision of the Indian Insolvent Act, 11 and 
12 Vict.,,0. 21. An application was made under sections 59 and 60 of the Kent 
Law, Bfjngal Act VIII of 1869, for an order that the tenure should bo sold for 
its own arrears. The Official Assignee objected to the sale, and contended that 
the docroe-holdor’s only right was to prove in the insolvency for the amount of 
his debt. It was hold that, whether the arreai'S of rent became duo before or after 
the insolvency of the jiidgmont-debtor, the decree-holder was entitled to soil the 
tenure in execution of his decree—(Chunder Naraiu v, Kishen Chand, I. L. R., 
9 Cal., 855.) In a case the plaintiff had obtained a decree for possession of 
a taluk, but while the decree was under appeal the zemindar sued the registered 
tenant for arrears up to a period subsequeut to such docroo : a sczawal was put in 
possession of the taluk, and a sale decreed in the rent suit; and the plaintiff did 
not get himself registered, or tender to stay the sale, or apply for the removal 
of the sezawal: under these circumstances it was held that the plaintiff would not 
aot aside the sale, and that the whole tenure pa.s.sod, there being the necessary 
provision to that effect in the lease—(Forbes v. Protap, 7 W. R., 409). But 
where a trausfoi; of a tenure has been recognized “the zemindar cannot sell for 
arrears in a suit against the registered holder—(CmurtLalu. Soomb Basi, 2 
W. R., Act X, 86; Samiraddi Khalifa v. Harish Chnndra, 3 B. L. R., A. C., 
49 ; Pran Bundhu v. Sarlwi Sundari, Ih., 62 note ; Meah Jan v. Kaimna Mayi, 
8 B. L. R., 1; Ram Buksh v. Hridoy Mani, Ib,, 10 note; Mojon v. Dula Gazi, 
12 B. L. R., 492, note; flam Kishoro v, Kristamonee, 23 W, B., 106). 

Compare also (Krista Chunder v. Raj Krista, I. h. R., 12 Cal., 24.) 

. 66 . ( 1 ) When an arrear of rent remains duo from a tenant 
Ejectment for arrears not being a permanent tenure-holder, a raiyat 
in other cases. lioMing at fixcd rates or an occupancy-raiyat, 

at the end of the Bengali year where that year prevails, or at the 
end of the month of Jeyt where the Basli or Ainli year prevails, 
the landlord may, whether he has obtained a decree for the 
recovery of the arrear or not, and whether he is entitled by the 
terms of any contract to eject the tenant for arrears or not, insti¬ 
tute a suit to eject the tenant. 

(2) In a suit for ejectment for an arrears of rent a decree pass¬ 
ed in favour of the plaintiff shall specify the amount of the arrear 
and of the interest (if any) due thereon, and the decree shall not 
he executed if that amount and the costs of the suit are paid into 
Court within fifteen days from the date of the decree, or, i^hep 
the Court is closed on the fifteenth day» on the day upon which 
the Court re-opens. * 
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(3) The Oourfc may for special reasons extend the period of 
fifteen days mentioned in this section. 

This section should bo read with sections 89 and 156 of the Act. 

Bead the notes under section 44 under the heading- of FracHoml owwra, 

p. 196. 

Old Act :—See sections 22, 23 and 52 of Act VIII of 1869 B.C., quoted un¬ 
der section 65. ^ ^ 

Due by a tenant A suit for ejectment will lie under this section for 
arrears of rent a bhaoli tenure. But a suit which is in reality a ^aim for 
compensation for use and occupation of lands, cannot bo described as a suit 
for arrear of rent under section 62 of the Bengal Act VIII of 1809—(Kishen 
Qopal V, Barnes, I. L. R., 2 Cal., 374). The definitions of ‘ tenant ’ and ‘ raiyat ’ 
under this Act are clear, and ‘ rent ’ means rent in kind or money. 

At the end of the year: —A raiyat cannot bo ejected under this section, for 
an instalment of rent which falls due in the middle of the 
Middle of the year. year. The right to eject for non-payment accrues only 
when an arrear remains due at the end of the Bengali year or at the end of the 
month of Joyl of the Fuslce or Willayieo year, as the case may be—(Savi v. Ohand 
Sarkar, Marsh., 384; Sreorain «. Juggornath, 1 Ind. Jur., 187; 6 W. R., Act 
' Waiver ^ landlord who sues for an-ears of rent, for tho 

whole of one year and h, portion of the next, and also for* 
ejectment, is not entitled to a decree for tho latter. Tho right to ejectment 
under s. 22 of tho Rent Actf (tieng. Act VIII of 1869) aconios at the end of the 
year, and forfeiture or deierminatiion of tho tenancy thcronpou takes place, but 
if the landlord sues for sul)sequdnt arrears, he treats the defendant as his tenant, 
and the right actiuired under that section must be taken to have been waived.— 
(Jogeshari Chowdrain v. Mahomed Ibrahim, I. L. R., 14 Cal., 33). And under 
no circumstances can a laudloi’d who ha,s received the rent of a subsequent 
year, eject a raiyat on tho ground tliat tho i*ent of tho prcjvions year is due— 
(Sheik peer Bux v. Mouzali Alljr, Marsh,, 25 ; 1 Hay, 89). “ The receipt of rent,” 
observed the Chief Justice in this case, “ had tho same effect as if tho plaintiff 
had at the commencement of 1208 created a new tenancy. If he had done so, it 
is clear that the defendant could not be ejected for non-payment of rent for 1267. 
So, if the plaintiff had obtained judgment in this suit to oust tho defendant for 
non-payment of rent for 1267, and had afterwards, instead of executing the judg¬ 
ment, allowed tho defendant to continue in possession, and pay rent for 1268, it 
would have boon a bar to bis afterwards executing tho judgment.” Receipt of 
rent subsequent to a decree for ejeotmont under this section from a tenant a^inst 
whom tho deoroo was passed renders tho execution of the decree impossible— 
(Nubo Kisben v. Hnrish Ghunder, 7 W. R., 142). As to forfeiture for nonpay¬ 
ment of .rent see sections 43, 25 and 20 ante. But tho I’oceipt of rent is not per ee 
a -waiver of every previous forfeiture; it is only evidence of a waiver—(Ohtmder- 
uath r. Si'rdir Khan, iq,W. R., 218). 

WbiO filfS protected ?—^As to forfeiture for non-payment of rent^ see seoi- 
tiona 43, 25 and 10 ante. Only permanent tenure-holders, fixed raiyats and 
ocicuiMuey-raiyats are protected under this section. Tho penal provisions applies 
to all other tenants, raiyats or under-raiyata, tenure-holders, or farmers. It 
bweter, been h^d that section 52 of Bengal Rent Act was applicable both fcp 
where tho iight to cancel a lease arises under tho prov&ons of the Act 
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aud to cases where the right arises under agreement betweetr the p.arties. But 
the object of the section being to prevent a forfeiture if the rent be paid within, 
the time specified by the section, the Court will grant relief against a forfeiture 
where the rent is so paid—(Dulichand v. Eajkissore, I, L. R., 9 Cal., 88; 11 
0. L. R., 389). The same principle was applied on the equitable ground to a 
mokurari lease where the covenant was that default of payment of rent will 
cause forfeiture—(Mahomed Ameer v. Peryag, I. L. R., 7 Cal., 566; Duli Chand 
». Meher Chand, 12 P. L. R., 439; Mothura Mohun v. Ram Lai, 4 C. L, R., 469 j 
qmnpare also Brojendra Kumar v. Bungo Chunder, 12 C. L. R., 389; Golabdeo t*. 
Kootoobollah, I. L, R., 4 Cal., 527; compare 19 W. R., 349; 22 W. R., 370). 

But as the Act is intended only for agricultural lands and for the protection 
Does the aeotion apply peasants, a suit fur ejectment from land assigned for 
to tenants of tapuses, of building purposes brought upon a contract will not possibly 
lands used for manufacs' lie under tins section—(Kamnaraiu v. Nobin Ununder,, 

^ 18 W. R., 205; see also in the matter of Hi’ohmoma^i 

.Bewa, 9 B. L. R., note, 109; MW. R., 10). The word used in the section is 
* tenant,’ and the definition of ‘ tenant ’ docs not exclude tenants of homestead 
land or of land used for manufactories. The word ‘ land’ is not defined in this 
Act. Takinglits definition from Act V of 1867, B.O., or Act X of 1871, B.C. or 
Act IX of 1880, it appears that this section will apply to tenants of houses, 
buildings, and other tenements, even if there l>o no contract presicribing forfeiture 
for non-payment of rent, Tho effect of sneh a proposition might be that if you 
take a house for six months and default to pay rent, the whole agreement may be 
rendered void by a suit of ejectment. But tho definition of tho word ‘ tenant,’ 
read with section 4, will sliow tliat a tenant is eitlier tenure-holder, or raiyat, or 
under-raiyat. A tenure-holder is a rent receiver abd the latter two arc agrienU 
tnrists. Therefore tho tenant of a liouso would fall under neither of these 
classes. Sec the Collector of Monghyr v. Hakinr Madar Buksh, 25 W. R. 136. 

Obtained a decree or not :—The landlord may cither claim arrears of 
rent and ejectment in the same suit or if ho lias got a decree for arrears of rent, 
when he did not claim ejectment, may sue only fur ejectment and put in the 
decree for arrears of rent, if unsatisfied, as evidence (Sheikh Mahamad Hossein 

V. Boodhan Sing, 7 W. R., 374; Sheikh Abdul Rahman v. Digambari Dasi, 18 

W. *R., 477). 

Entitled by contract or not. —The liability to ejectment under this sub¬ 
section is independent of any contract between tho parties, and is an incident of 
all tenancies. 

The decree what to contain ?—It is absolutely necessary that the decree 
shall specify the amount of arrears, and if it fails to do so, it ought to be set 
aside—(Shab Ali Hossein v, Nundu Khan, 2 All., 62.) 

Paid into Cfonrt :—The letter of the law does not assert that the arrear be 
in saving a forfeiture and not by his transferee or by any other party interested 
paid in by the tenant of tho tenure. 

A third party may also pay the amount—(Saroda Prosad v. Nobin Chunder, 
Marsh., 417, 2 Hay 527; or an under-tenant—Indur Prosad ». Campbell, I. h. R,;' 
7 dal.; see section 172po«i.) 

But in a snit for ejectment under section Act X of 1859, against A on tlw 
wnsfc is a suffloient ground of non-payment of rent, B has no right to inter- 
r vene and be made a defendant on the alle^ion th^. he 

is‘ really tenant of the land in question—(2 Hay, 452; Mitfsh., 374; 6 I^R., 
Act Xi 51.) Payment into Gonrt by a Jndgr^nt-debtor-within fifteen days 
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the date of decree* of rent, interest, and costs,, with a protest as to the sum im< 
properly charged against him as interest, is a sufficient payment wittiin the 
meting of this section to save him from liability to be ejected from his tenure. 
There is no analogy between deposits made to prevent the sale of mortgaged 
property and payments made under the provision of this section—(Srishtidhur 
t. Dooiga Narain, 17 W. R., 402). Whore in a suit for rent of the current 
year and for ejectment, .supported by a previous unsatisfied decree, a decree 
was passed for the rent of the current year without including the amOnnt 
claimed under the previous unsatisfied decree, it was held, tliat the defendant, 
having paid the amount of the arrears specified in the decree had saved 
himself from ejectment—(Savi v. Mohesh Chunder, Sp. W. R., Act X 29), 
When the money is brought into Court on the fifteenth day or the next 
opening day, but it is not received by the Court, because according to some 
departmental rules tlio money is to bo paid into the Treasury aud the tenant uses 
diligence to comply with such rules and pays the money into the Treasury on a 
subsequent date, ho makes a sufficient compliance with the decree (Gujadhur 
Paui'ee v. Naik Paurec, I. L. R,, 8 Cal., 52B). 


Fifteen days from the date of decree :—Under this section a deci’ee for 
ejectment must be conditional on the defendant not paying the decreed rent 
within 15 days—(Landa i’. Binodelal, G W. R., Act X, 37; Kfulir Qazee v 
Mohadevi Dost, Id., 48; Buksh Ali v. Ramtann Goi, Id., G4). In the matter of 
Sheik Gnnee v. Baharoollah, 13 W. R., 240), it was held tliat where the 
plaintifi sued for arrears of rent praying that if they were not paid, the defendant 
should bo ejected, and the Deputy Collector gave him a decree setting forth that 
the prayer was for a procosdiug under section 78, Act X of 1859, and ordering 
that there should be such a proceeding to execute, the order was an order for 

cjoctmeuj;. Where a decree is appealed against, the time 
grace shall commonce from the date of the decree of 
the Appellate Court, For, iu order to save a holding, 
the defendant must not only deposit tlio costs of the first Court, but also 
those of the Appellate Court—(Nobo Kishto v. Ramessur, 2 Wyman’s 
Reports, 75; 18 W. R., 412 note; Sheik Abdool Rahman v. Digumbari Dasi, 
18 W. R., 477; Bao Baneeram Nadian of Rao Madhubram (minor) v. Ram'Nath 
Shaba, 10 B. L. R., Ap, 2). If the decree altered or amended on revieW or 
appeal, tho fifteen days’ grace dates from the final decree in the case—-(Radha 
Mohan v. Bnkshee Begum, Marsh,, 471; 18 L. R., 477; Noorali v. Kond 
Mean, I. L. R., 13 Cal., 13) ; and the day on which the decree was passed should 
be excluded from computation—(Shoopalal Sing v. Nubi Ashmf Xhan, 3 All., 
1^2). Whore however the decree was not modified in review, it was held that 
the time should run from tho original decree—-(Paresh Nath v. Kristo Lai 
23 W. R,, 50). WTien a tenant has been sued for arrears of rent and 


a decree obtained against him under Bengal Act YllI of 18G9, section 52, 
which provides for the stay of execution if the amount of arrears together 
with interest and cost of suit be paid into Court within fifteen days from the 
oioma )i6iidAv decree, and tho Court is closed on or before 

the first day of the period so limited, the tenant is at 
liberty to pay into Court the arrears, interest and costs on the first day that the 
Court re>opens; and if he does so, execution must be stayed—(Hossoin Ali v. 
Donxelle, f, L. B., 5 Cal., 90G.) 
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Tested in the Appellate Ooort—(Nobokisto Makerji v. Ramessor Gapta,. 18 W. 
R., 4L2 (note) ; 2 Wyman Act X, 75 ; Rao Baneeram v. Raninath Shaha, 10 B. 
L. R., App., 2; 18 W. R., 412; Sheik Abdur Rahman v. Digumbari Dasi, 18 
W. R., 477). The Court may extend the time only at the time of passing the 
decree, but not in the course of execution. The section evidently contemplates 
the procedure before the decree. So it has been held that the Court, whose duty 
it is to execute a decree, is bound to execute it in the ^apo in which the decree 
comes before it, and has no authority to permanently stay tho execution of any 
portion thereof, e. g,, where a decree is for money and for ejectment in the event 
of non-payment within fifteen days, the Court executing* is not competent to 
extend tho period for payment in order to save the judgment-debtor from the 
alternative consequence — (Sankur Singh v. Huree Mohan,^22 W. R., 460; 
Gokhlanund v. lialjee Sahoo, 21 W. R., 11; Pureshnath v. Kristolal, 23 W. 
R., 5o;. 


AppBflls from such decrees ;—Under the old law thoro have been oonflic- 
■ ting decisions on this point. In Parbutichurun Sen v. 

Appeals. Mondari, I. L. R., 5 Cal., 594, 5 0- L. R., 513, it 

has been held that an appeal does not lie to th(! High Court from a decision of 
the District Judge, staying execution in a suit for arrears of rent and for eject¬ 
ment whore the value of tho amount decreed is less tliaii Rs. 100. Nor can an 
application, made to eject the tenant on his default to pay into Court the money 
dno under the decree within tho time fixed by section 52 of Bengal Act VIII of 
1869, confer such right of appgul. In suits instituted under Bengal Act I of 
1879, for arrears of rent and ejectment on account of the non-payment of arrears 
of rent, a second appeal lies to the High Courfc, this class of cases not being 
within the provision of section 137 of the same Act—(Ramjan Khan v. Raman 
Ohamar, I. L. R., 10 Cal., 89). The decision of Parbutichurun Sen u, Shaik 
Mondari, has been overruled in tlio Full Bench decision of Tiilsi Panday v. Lala 
Bachalal, 12 C. L. R., 223. The judgment of tho Full Bench was as follows: 
“ Prirnd facie in a suit of this kind tho api>ollarit is entitled to a second appeal. 
The question is whether that right is taken away by section 102 of Act VIII 
(B.C.) of 1869 ? That section only ajiplies wliere the amount sued for, or tho 
value of the propei’ty claimed, does not exceed Rs. 100; and unless that fact 
does appear either from the finding of the lower Court, or elsewhere upon tho 
proceedings, it seems to us that wo hiivc no right, (more specially as we arc only 
empowered here to deal with points of law), to draw any inference to that effect. 
We are therefore, of opinion, that this Court has jurisdiction to entertam tho 
appeal.” 

67 . An arrear of rent sliall hear simple interest at the rate 
of twelve per centum per annum from the 
expiration of that quarter of the agricultural 
year in which the instalment falls due to the institution of Ihd 
suit. 


Shall bear :—The original section 21 of Act VIII of 1869 (B.C.) said: “ Un- 
less otherwise provided by written agreement (instalment 

OliAiige o aw. rent) sha]] be liable to interest at twelve per centunx per 

Vlft.GI l^oan i^Tra<min« 1 a/1 


annum. 


The old law has been expressly overruled by the present section whiolz' 
to be read with clause (k) of sub-seofcion (3) of 
section 178. So that under the present law no oonti^t 
for a higher or lower interest than twelve per cent, will 
37 • 
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be valid, and it is no* longer in the discretion of the Courts to adjudge a lower 

interest than twelve per cent., for the section says shall 
jsro disoretiosarr bear simple interest. No compound interest is recover- 
Suoe th The following decisions under the old law which 

laid down that the Court has a discretionary power of 
awarding interest or not and which were based upon the woi-ds liahle to interest 
arc therefore to be considered as overruled—(Beck-ith v. Kristo Jeebun, Marsh.» 
278; Eashinath v. Mynuddin, 1 W. B., 154; Rajah Satyanand r. 2iahir, 6 
B. L. B., App., 119 ; Maharajah Dhoraj Mahtab Chand v. Sreemati Dev Eumari, 
7 B. L. B., App., 2G; Badhiku Prosunno v. Urjoon, 20 W. R., 128; Maharani 
Indra Jeet v. Khajeh Abdul Hossein, 2 Board’s Bcp., 210; Musst. Bibi Faseehun 
V, Musst. Ashrufunissa alias Awanee). Every arrear of rent, unless it is other¬ 
wise provided by an agreement in writing, is liable to bear interest a£ 12 per 
cent, from the time when it, or each instalment of it, became due ? The discre¬ 
tion which a Court has to refuse interest can only bo exercised upon very clear 
ground. The mere non-enforcement by a landlord, even for a scries of years, of 
his right to interest upon arrears of rent, does not amount to a waiver of such 
right—(Johoory Lall v. Bullab Lall, I. L. B., 5 Cal., 102). 

When damages are awarded, no interest can be allowed; see the proviso 
of the next section. When therefore the Courts would 
Osmage bars teres . reduce the rate of interest or to enhance it, they 

may allow damage instead of interest, and as to the amount of the damt^e 
it is in the discretion of the Court to vary it within the limit of twenty-five per 
cent. Interest can under no circumstances b* awarded where the plaintiff has 
obtained damages under section 68; for such damages are given in lieu of inter¬ 
est and can only bo decreed iti addition to rents and costs—(Nobo Eanta v. Baja 
Barada Eanta, 1 W. R., 100). 

In a suit to recover arrears of rent at enhanced rates, that is, where the rates 
are to bo fixed by a Court of Justice, the plaintiff is not 
should tg interest on the ground that the raiyat did not 

pay the enhanced rates demanded by the plaintiff-^ 
(Golamali v, Gopal Lai, 1 W. R., 56; Sameera Ehatoon v. Gopal Lai, 1 W, R., 
58) ; so while a suit for enhancement is pending, the defendant is not liable for 
interest, inasmuch as the rent is undeteiniincd; but .after the rent is detennined 
he is liable to pay interest on all arrears from and all instalments after that date 
—(Raj Mohan v. Anand Chunder, 10 W. R., 160). In a suit in which decree is 
given for arrears of rent at an enhanced rate, interest is to bo allowed not only 
L’om the date of the deci’oo, but fiom the time the rent became due—(Ehajan 
Ahsanollah ». Kajee Aftabuddin, I. L. R., 4 Cal., 594; 3 C. L. R., 382). Interest 
may bo decreed with aiTears of rent, but it should not upon iiustalment as from 
dates during the currency of the year, unless the parties had agreed that the rent 
should be paid by insUlments at those dates—(Bharat Chunder v, Bipiu Bihari, 
0W» R*>495; Bhyrub Chunder v, Meer Ameemddin, 17 W. B., 173.) These 
decisions are now ineffective, because the wordings of the section imply that 
■Waiver oi interest. interest on instalments will run. Whore a kabuliyat 

stipulates for the payment of interest upon all sums not 
paid on a fixed date but the landlord accepts sums due on account of principal 
on successive dates, from time to time for a series of ten years, without making 
any demand for interest, and without applying any of the sums paid to the dis* 
chaigc of an interest, the Court is not in error in holding that the landlord has 
waived his claim to intereBt~(Dindoyal v. Prankishen, 2 Hay, 423; Marsh., 394), 
The omission to claim interest on arrears of rent in past years, is not to be oou- 
.^i^erod a waiver of the right to claim iutei’ost for nil time—f Johoorvlal v. 
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Bulluv Lai, 4 C. L. B., 349 ; I. L. B., 5 Gal., 102). In distiugusliing this caso 
from that of Dindoyal, Mr. Justice Jackson ohsorved: “It seems quite 
clear that the preseat case is distinguishablo from that caso. The Judge 
here does not find that the plaintiff had waived his claim to interest * * * 
There is a case cited in Master’s Edition of the Law of Landlord and Tenant-—» 
Bttttykunt Bose v. Qungadnur Biswas (Marshall, 40)—holding that the more 
fact that the landlord did not, on breach of covenant, claim interest, instalment 
by instalment, for the fractional time that the rent was nut paid when due, does 
not justify the plea that such interest, so stipulated for, in not due; nor does 
it raise the presumption that plaintiff had waived his claim to interest. I think 
that it would be monstrous to say that the more omission to claim interest 
for past years from a tenant who did not pay his rent on due dates should be 
considered a waiver of the right to claim interest for all time.” 

It is doubtful if interest will now be recovemblo upon monthly instalments. 
But if the agreement was entered into before this Act came into force, it will 
operate. See clause (7i) of sub-section (3) of section 178. Under the old law it 
was held that in a suit for rent where the kabuliyat stipulated that payment 
should be made in monthly kists, the raiyat was held to bo bound by its terms, 
notwithstanding that the landlord had not strictly enforced them previously— 
(Peary Mohun u. Brojo Mohun, 21 W. B., 36; Peary Mohan v. Brojomohun, 22 
W. R., 428). 

68. (1) If, in any suit brought for the recovery of arrears 
of rent, il appears to the Court that the defen- 
renV^withte daut lias, without reasonable or probable cause, 

oau8e,“ or to ”efen<tfit ucfflected Or refused to pay the apiount of rent 
iiDproporiy«uedforreiit. Oouft may award to the plain¬ 

tiff, in addition to the amount decreed for rent and costs, such 
damages, not exceeding twenty-five per centum on the amount 
of rent decreed, as it thinks fit; 

Provided that interest shall not he decreed when damages 
are awarded under this section. 

(2) If, in any suit brought for the recovery of arrears of 
rent, it appears to the Court that the plaintiff has instituted the 
suit without reasonable or probable cause, the Court may award 
to the defendant, by way of damages, such sum, not exceeding 
twenty-five per centum on the whole amount claimed by the 
plaintiff, as it thinks fit. 

Ghanges of law;—This section has been substituted for sections 44 and 45 
of Act VIII of 1869 B.C. (sections 2 and 3 of Act VI of 1862 B.O.), with the 
provisions of tender and interest struck off and with the proviso inserted. The 
words “ and that he has not before the institution of the suit tendered suoh 
amount to the plaintiff or his only authorized agent, or in case of the refusal of 
the plaintiff or such agent to receive the amount tendered, has not dej^sited 
such amount in the Court before the institution of the suit in manner hereinafter 
mentioned,” are omitted after the words “ due by him ” in sub-section (1) • so 
also the words, “ these damages, if awarded as well as the amount of rent aud 
costs decreed in the suit, shall carry interest at the rate of 12 per cent, per annum 



m 


THE BENGAL TENANCY ACT. 


tarom tho date of deo^oe until payment thereof.” Similarly, in snb>section (2), 
tbe words ” or that the defendant had before the institution of the suit duly de¬ 
posited in the Court, in the manner hereinafter mentioned, the full amount which 
the Court shall find to have been due to the plaintiff at the date of such deposit ” 
which occurred in the old section after tlie words ” proebablo cause ” have been 
omitted, and also the words “ such sum with interest at the rate of 12 per cent, 
per annum until payment thereof, shall be rccovemblo from the plaintiff in like 
manner as sums ordered to be paid by decrees of such Court,” which occurred at 
the end of the section. ^ The proviso of sub-section (1) is new. 

Without reasonable or probable cause r—The damages are awardable 
under this section only when the Court specially finds that the defendant has 
without reasonable or probable cause neglected or refused to pay the 'amount 
due by him. It has been held that the mere pendency of an enhancement suit 
cannot of itself be an excuse for withholding from paying what is admittedly 
due, viz., the old rent. The damages under this section ai*e awardable in addi¬ 
tion only to rent and costs, and are to be) regarded as in sabstitution for and not 
in addition to, the interest awardable under section 21 of this Act—(Nobo Kant 
Dey V. Raja Boroda Kant, 1 "W. R, 100.) 

A man is not liable to damages, merely because be may from poverty, ill¬ 
ness or some other unavoidable cause, have failed to pay his rent—(Huro Mohan 
D. Umesh Chunder 1 R. J. P. J., 117). 

The Court may award :—The power to awai’d damages on arrears of rent 
is within the disci’etion of the Court—(Zaraocruddinnosa Khannm v. Clement 
Phillipo, 1 W. R., 290). “ Tlie award of additional damages,” observed Trevor, 
“ is discretionary and not imperative on the Courts, and before awarding 
these damages the Court, in the exercise of its discretion, must'look to the con¬ 
dition of the parties, and the pai;ticular hardship inflicted on the landlord by the 
omission of the under-tenant to x»ay his rents, before it will call into action the 
penal terms of this section ”—(Ram Bodhun v. Rani Sree Konowar, Sp. W. R., 
Act X, 22). As it is clearly discretionary to award such damages, the refusal to 
award them is not a ground for special appeal—(Maharajah Dhoeraj Mahtab, 
Chand Bahadur v. Dcbendranath Thakoor, Sp. W. R., Act X, 68; uopal Lai 
If. Mahomed Kadir, id., 73). 

Proviso :—See Nobokanto v. Raja Boroda Kanta, 1 W. R., 100. 

Penalty of the landlord :—The Act has substituted the word ‘ damages * 
for * compensation ’ which occurred in the old law. Before imposing a penalty as 
prescribed by this section, the Court should carefully weigh the evidence, and 
assign reasons why it thinks that arrears are not due, and that the plaintiff has 
instituted the suit against the defendant without reasonable or probable cause. 
An Appellate Court has authority to award damages under this section if it finds, 
after considering the whole evidence, that there are no grounds whatever for 
plaintiff’s case—(Ram Chunder v. DagorKhan, 10 W. R., 339). 

Interest on cesses :—Damage and interest are recoverable upon road-cess 
and puhlic-cess also. Section 47 of Act IX of 1880 B.C. (25 of Act X of 1871) 
prescribed that the road-cess is recoverable in the same manner and under the 
same penalties as if the same were arrears of rent; see also section 3 (5) of this 
Act, where rent is defined to include cesses for the purposes of sections 63-68. 

JProduce-rents, 

** Raiyati tenures in Behar are classified on various principles. One olotusi'^ 
" is mA.dc with xefewuw to tko length of the miyftti holdings j Another 
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tinih reference to tlto incident of the place of residence of the raiyais, and a third 
irith reference to the mode of payment of rent. Under the last method all raiyati 
holdings are divided into two classes, viz., Nukdi and Bhaoli. When the payment 
of rent is made in cash, the tenure is called Nukdi (from nnhdi, cash). Wh(ai 
the payment is made in kin^ the tenure is called Bhaoli probably a Hindi com¬ 
pound made up of hJww, rate, price and wait, pertaining to). The Nukdi 
tenures are of several classes knovm by distinct names; the most important of 
them being Nukdi proper, Balkut and Hustbood. The tenure is called Nukdi 
proper or Chikkut when the cash rent fixed previously is paid for every bigha of 
the holding without any regard to the produce. The BaTknt (from hal, ears of 
corn, and katna to cut) is the kind of tenure where the rate of cash rent per 
bigha is determined on an inspection of the actual produce of the fields, and 
this rate charged for every bigha of the niiyat’s holding. The Hustbood is the 
kind of tenure when the rate of rent is fixed previously; but the raiyats are liable 
to pay rent at thatratefor those plots of land only where the harvests grow. Thus 
if a raiyat holds twenty bighas of land, and the tenure is Nukdi, the amount of 
rent, the rate of w'hich must in this case have been fixed previously, say 
rupees 5 per bigha, would bo 100 rupees; but if tbe raiyat held the same 
quantity of land in Balkut tenure, the rate of rent would be determined only 
after an inspection of the actual produce of any one haiwest, and supposing the 
rate then to bo determined at Rs. B per bigha in one year the amount <h rent 
would be Rs. 120, and supposing the rate to be determined at Rs. 4 the next year, 
the amount would be Rs. 80. And if the rate of rent be at 5 rupees per bigha, 
and KhariS has grown in 8 oat of 20 bighas, and Rabbi in 4 out of 20, the 
amount of rent payable, in case the tenure is Hustbood, would be Rs. 65, and if 
in another year, Khariff grows in 12 bighas and RAl>bi in 13, the amount of loni 
payable is Rs. 120, and this irrespective of the amount of produce. There is an¬ 
other kind of Hustbood tenure which is peculiar to certain pergunnas, and in this 
there is a combination of tho two kinds of payment. Thus a Nukdi rental is 
previously agreed on, and it is understood that a certain percentage of the 
raiyat’s holding is to be hold in Nukdi, and the remainder in Bhaoli Agorbatai, 
Tho raiyat has in this caso tho right to select the best lands called Joiet (best) for 
the Nukdi payment. Except the Nukdi proper, the other modes of Nukdi pay¬ 
ment are sometimes reckoned as Bhaoli. 

“ The Bhaoli tenure is of two kinds: (1) Agorbatai, (2) Danabandi. Agor¬ 
batai (from agora, watching, and hatna, dividing) is that kind of Bhaoli tenure 
whore a division of the crops is mode in predetermined proportions between tho 
landlord and tho tenant. When tho crops are yet in the field and ready for 
reaping, tho landlord appoints agorae (watchmen) to watch that none of tho 
crops are fraudulently made away with. When ripe, the crops are gathered in 
the khalihans (threshing-floors) wMch are places usually set apart for this pur¬ 
pose near tho basti. The charge of reaping, (one out of twenty-ono bundles 
gathered) is paid out of tho entire produce, and the remainder then, after thresh¬ 
ing and cleansing, is divided in predetermined proportions between the landloi^ 
and the tenant. The usual proportion is half and half; or 9 annas to the land¬ 
lord and 7 annas to the tenant out of tho 16 annas’ produce. The Danabandi liter- 
idly means a cursory survey or a paitial measurement of field, or weighing of the. 
(^p, to ascertain the value of the crop and the amount of assessment. These 
proceedings, which are antecedent to the final determination of the landlozd's 
portion, give the name to the tenure itself. The Danabandi is made when the 
crops are yet standing iu the fields and when they are almost ripe for emitting. 
A part^ consisting of a salis (arbitrator), an amin (appraiser), attended the 
patwen, gomashto and other village amjas, go about in each field, and appraise 
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the produce in maunda. At first the salis makes the rastimate, but if iraiyat 
is dissatisfiod with the estimate, the Amin is referred to. The estimate having 
been once made, everything is left to the raiyat himself; the landlord or his amfit 
has then nothing to do with the standing crops. They are reaped and gathered 
by the miyat who may pay the zoraindary portion of tjhe estimated produce either 
in kind, or the price of this according to the price current, in cash. The zemin¬ 
dar’s share is usually either half or 9 annas out of the 16 annas of the produce. 
The Baitadana is merely a modification of the last mentioned method, the differ¬ 
ence being that under this system the salis and the amin do not go to the field 
to appraise the out-turn*, but the landlord’s amla and the raiyat come to an under¬ 
standing about this at a sitting in the zemindar’s kntchery. 

“ There is a kind of Danahundi which is called either Khara or Baita-Bano- 
bmdif where tho estimato is made in the zemindar’s kutcheiy without going to 
the field.”— Memorial of the Beliar Landholder's Association.) 

“Under the Agorebaiai system, tho landlord employs men to watch his 
share of the crop when it approaches maturity and when it is ready, cuts and 
carries it himself. In a more common variety of the same tenure, the crop is 
cut and threshed by the raiyat under the superintendence of the zemindar’s ser¬ 
vants, and the produce divided on the threshing-floor; but it is also matter of 
arrangement between the parties in this case, whether the landlord shall have 
straw or only the grain, and whether it shall be delivered at the threshing-floor 
of the raiyata* village or at some other place more convenient to the zemindar. 
Under the Bhaoli or Danabundi system, whon the crop is ripe, the patwari, tho 
gumashtha, the amoen, or jureebkush or measurer, a salis or arbitrator, and a navi- 
Sunda or writer, of the village, with the raiyat himself proceed to the field in 
W'hich the crop is growings *Thc salis first makes an estimate of the produce, 
the amin then makes another. If the two estimates agree, the matter is 
considered settled. If they difi’er, the raiyat outs a cotta where the crop 
is thinnest; tho zemindai‘’s people cut another where it is heaviest. The 
produce is threshed out, mixed together and weighed, and the produce of the 
whole field is estimated from this sample. A momorandum of the result, called 
a Danabandi, is made out by the patwari and his writer, and signed by those 
present. The raiyat is then at liberty to cut and store his grain. The putwari 
next prepares a paper called a ‘ Behree* showing the amount of grain in the poBsqs- 
sion of the rai 3 rat, and the respective shares of the malik and the raiyat, and sends 
for the malik’s share, which the raiyat either pays in grain or money, as may 
have been agreed upon. If the agreement is to pay in money, the gnmastha 
writes to the amla of the surrounding villages for the nirik or the market rate, 
which is returned on the back of his letter, and an average is then struck. It 
Fill thus be seen that accounts of the estimate of the crop and its weighmont 
form the chief evidence in these Bhaoli cases, and that a juma-wasil account is of 
comparatively little use.— (Letter of the Commissioner of Patna to the Secretary 
cf the Board of Itesenue, No. 1130 of the 21«i August 1858.) 

“ When the tenure is bhaoli, that is when the rent is paid in kind, the 
tenant receives no potta, but may be ejected after any harvest. BhaoU tenure is 
either danabandi or agorehatai. In both cases the Collector and the proprietor 
theoretically share the produce in equal moieties; but in neither case does tho 
cultivator really obtain more than one-third of the crop, while sometimes his 
share is even less than this. When the tenure is danahandi, the crops are assessed 
just befor<i they come to maturity by the gomashta or amin, assisted by tho 
village acoountent (patwari) ^ ami tho bailiff (harodiil). The cultivator sofferg 
from the corniptness of these agents, who either over-estimate the probable out¬ 
turn, or else demand heavy bribes for making a fair estimate. Supposing the 
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real oat-tnm to be sixteen the estimate will • make it eighteen. 

The landlord will then get nine maunds as his half, and another maund on some 
pretext or other. The cultivator will thus be loft with six maunds; but oat of 
this he will have to fee the gemashta^ the patwari^ the harahil d;c., wnith fixed 
percentage of his share, till finally, he may think himself fortunate if he carries 
ofE five of the sixteen maunds as his own half of the produce. When the tenure 
is agorebatai, the cultivator fares perhaps a little better.. The actual out«turas of 
the crops is divided; and though the cultivator has to give the usual fees (abwabs) 
to the landowner and his agents still ho gets a larger share of the produce." 
(Dr. Hunter's Statislical Accounts of Paina, pp. 126-127). * 

Mr. Edward Colebrooke, writing in 1819 and epitomizing the reports of 14 
Collectors in thq North-Western Provinces, says; “It will appear that for the 
most valuable articles of culture in all the districts and for eveiy sort of produce 
in some districts momey rents obtain universally, and that the tenures in kind 
under the several denominations of Umli, Bhaoli, and Battai prevail only for 
the inferior sorts of grain, and in those districts or those paYticular parganas, 
where, from tho nature of the soil, the want of means for artificial irrigation, and 
the consequent dependence on the uncertainty of seasons, tho tenants are not 
disposed to subject themselves to a certain payment. * * * The proportion 

of the crop whether taken by the landholders in kind or commuted for its value 
in money, is regulated by custom which varies according to tho nature of the soil 
from one-fourth and less in lands newly reclaimed to one-half in lands under 
full cultivation. # * * With regard to the nukdi tenures or money rents 
they are found to bo regulated in.only few parts those provinces by established 
pargaua rates. In general they appear to be annually adjusted by mutual agree¬ 
ment. The tenants themselves are stated to be av^erse from binding themselves 
to a fixed payment beyond the current year in consequence of the uncertainty of 
tho seasons.”— {Letter to Governor-General, dated the 5th January 1819). In the 
Bai-raiyan’s answers {Appendix No. 17 to Mr. Shore's Minute), it is s^ted that 
in tho Subah of Bengal, the raiyats always paid their rent in money—that the 
crop of khamar land is usually divided between the zemindars and laiyats in 
equal proprortion, though in some places tho latter got more and in other less: 
but for this fluctuation there is no specific rule; that in the Subah of Behar 
custom has established the share of the zemindar at 22| seers; and that of tho 
ralyat at 17|[; but variation from these proportions occasionally occur. Even 
when rents were agreed to bo paid in kind, it was very common for the zemindars 
to commute his share for a money payment, tho commutation price being adjust¬ 
ed while tho crops were still on the ground— {Mr. Holt Mackenzie's Minute, 
section 428). Tho Noitih-Western Provinces’ Land Revenue, Act XIX of 1873, 
empowers settlement officers to commute these rents for a fixed money rent 
(sections 73-74), The Oudh Rent Act XIX of 1868 contains similar provisions 
(section 28). Vide section 40 of this Act. 

69. (1) Where rent is taken by appraisement or division 

Order for appraising 

or dividing produce. jf either the landlord or the tenant 

neglects to attend* either personally or by agent, at the 
^ proper time for making the appraisement or aivisioii, or 
(&) if there is a dispute about the quantity, value or divisioii 
of the produce, 

tho Collector may, on the application of . either paHy and on 
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his depositing such sum on account of expenses as the Collector 
may require, make an order appointing such officer as he thinks 
fit to appraise or divide the produce. 

(2) The Collector may, without such an application, make 
the like order in any case where in the opinion of the District or 
Sub-divisional Magistrate the making of the order would be likely 
to prevent a breach of the peace. 

(3) Where a Collector makes an order under this sectioni 
he may, by order, prohibit the removal of the produce untU the 
appraisement or division has been effected. 

The Collector :—See the definition of Collector in clause (16) of section 3. 
He must be either the Collector of the diskdet or an officer empowered under 
this section to discharge the function of a Collector. 

“ Under the authority vested in liini by Chapter I, section 3 (16) of the 
Bengal Tenancy Act, VIII of 1885, the Lieutonant-Govornor has been 
pleased to invest all officers in clxarge of sub-divisions with the powers of a Collec¬ 
tor for the purpose of discharging the functions referred to in sections 69 to 71 
of the Bengal Tenancy Act.” {Noflfication of the Government of Bengal of the 
21«f April, 1886.)—“ Under the authority vested in him, by Chapter I, section 
3 (16) of the Bengal Tenancy Act of 1885, the Lieu ten ant-(Governor is pleased 
«to invest the Deputy Colleclor of Howrah witlf the powers of a Collector for the 
purpose of discharging the functions referred to in sections 69-71 of the Bengal 
Tenancy Act’’—(NotiJicaUotl,*di:itcd the 28th May, 1886.J . 

Appointment'of officer toUppraise or divide :—An appraisement or divi¬ 
sion by an Amin or police functionaries is likely to create mischief. The 
Collector ought therefore to depute a Sub-Deputy Collector for the duty. 

Likely to prevent a breach of the Peace The grounds for the belief of 
the Sub-divisional Magistmte as f o the existence of a likelihood of a breach of the 
peace must Ht' recorded.— In the matter of the petition of Kunundnarain Bhoep, 
I. L. R., 4 Cai., 650. 

70. (1) When a Collector appoints an officer under the 

Procedure where offl- ^ast foregoing scction, the Collector may, in 
oer appointed. )iig discretion, direct the officer to associate 

with himself any other persons as assessors, and may give him 
instructions regarding the number, qualifications and mode 6t 
selection of those assessors (if any), and the procedure to be 
followed in making the appraisement or division; and the officer 
shall conform to the instructions so given. 

^ (2) The officer shall, before making an appraisement or 
division, give notice to the landlord and tenant of the time and 
place at which the appraisement or division will be mad6,; but 
if, either the landlord or the tenant fails to attend either person* 
ally or by agent, he may proceed ca;~parte. 



8 B0. 71.] 


THE BBNOAL TENANCY ACT. 


mr 


(3) When the officer has made the appraisement or dm- 
sion, he shall submit a report of his proceedings to the Collector. 

(4) The Collector shall consider the report, and, after 
giving the parties an opportunity of being heard and making 
such enquiry (if any) as he may think necessary, shall pass such 
order thereon as he tliinks just. 

(6) The Collector may, if he thinks fit, refer any question 
in dispute between the parties for the decision of a Civil Court, 
but, subject as aforesaid, his order shall bo final and shall, on 
application to a Civil Court by the landlord or the tenant, be 
enforceable as a decree. 

(6) Where the officer makes an appraisement, the appraise¬ 
ment papers shall be filed in the Collector’s ofiiee. 


“Wo have orapowered the Collector, in all cases, to pass such order as ho 
thinks just on the report of the ofliccr (Ie])utcd, and have provided that his order 
shall be final and be enforceable as a decree, unless ho thinks fit to refer any 
question in dispute between the ])artios for the decision of a Civil Court. This 
seems to us a siaqdor .and rnoro couvenioiit procedure, than leaving the parties to 
seek redress in the Civil Court, in ilm first instance, as under the original Bill.” 
(R, S. C., III.) 

* 

Assessors :—^Tho association of assessors is in accordance with the indi¬ 
gent custom of the country under the Dauabundi system. See ante, pp. 293-295. 

Sub'SeCtion (6):—The procedure is raeani; to bo suraraaiy and is therefore 
open to a i-egular suit in Civil Court. ‘ Final’ possibly means not apjtoalahle. It 
could not have boon the intention of the Legislature to vest the Collector with 
power to determine the propoidiou of division of crops finally in the sense of 
being not open to insgular suit. Ihit the ordtn’ of the Collector will bo euforceablo 
as a decree. (See BJiolabhai v. Adesang, I. L. Jl., 9 Bom., 75.) 


• 71- ( 1 ) W^bere rent is taken by appraisement of the pro- 

RightB and liabilities ^ucc, tlic tcnaiit sliall 1)0 entitled to the ex- 
as to possession of Drops, olusive posscssion of tlio produce. 

(2) Where rent is taken by division of the produce, the 
tenant shall be entitled to the exclusive possession of the whole 
produce until it is divided, but shall not be entitled to remove 
any portion of the produce from the threshing-floor at such a 
time or in such a manner as to prevent the due divisioii thereof 
at the proper time. 

(3) In either case the tenant shall be entitled to cut and 
harvest the produce in due course of husbandry without any in¬ 
terference on the part of the landlord. 

(4) If the tenant removes any portion of the produce at 
such a time or in such a manner as to prevent the due appraise*' 
ment or division thereof at the proper time, the produce shall be, 
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deemed to have been as full as the fullest crop of the same de- 
steription appraised in the neighbourhood on amilar land for that 
harvest. 

Exclusive Possession :—In the case of receiving produce-rent by appraise- 
itocnt, the rule laid down in this section, follows the old custom. But a change 
has been mode in the system where produce is divided, i. e., agorehtifai, whore 
the landlord hitherto kept an agora and thoreforo was in joint possession with 
the tenant. . 

Fullest crop :—In a suit to recover bhaoli rent, the damage to the plaintiff 
was held to bo the value of the cr{)j>s at the time they wore duo and not subse¬ 
quently—(Luchmun Persad t\ Hoolas Mahtoon, 11 W. U., 151 j Kristo finndhu 
V. Rotish Shaik, 25 W. R., 307). The appraisement of the fullest crop of similar 
lands in the neighbourhood is to be the estimate only when the tenant (1) re¬ 
moves the produce, and (2) removes at such a time or in such a manner as to 
prevent the due appraisement. But suppose in a dispute neither party availed 
of the provisions of sections 69 and 70, and tho landlord refused to divide tho 
crop or make an appraisement, in a subsequent suit he shall have to prove the ac¬ 
tual quantity of produce, though that quantity can in no case exceed an apprai-se- 
mont of the crops of similar lands. In a suit for bhaoli rent where the quantity 
of land is disputed, and the landlord produces as evidence a khusra or appraise¬ 
ment of the land, it is not necesary for him to show that the estimate was drawn 
up in defendant’s presence and acknowkvlged by him, but only that defend- 
’^ant had notice when the khusra was about to be made—(Hureo Narain v. Baljeet 
Jha, 24 W. R., 125.) • » 


Ziahility for rent on^change of landlord or of ter transfer of 

tenure or holding. 


72. (1) A tenant shall not, when his landlord’s interest is 
transferred, be liable to the tansferee for rent 
ilndfprd'a wMch bccamc due after the transfer, and was 
paid to the landlord whoso interest was so trans¬ 
it notice of the trans- fgrred, unless tlic transferee has before the pay¬ 
ment given notice of the transfer to the tenant. 

(2) Where there is more than one tenant paying rent to tho 
landlord whose interest is transferred, a general notice from the 
transferee to the tenants published in the prescribed manner shall 
be a sufficient notice for the purposes of this section. 


Application of this section :—It should be observed that this section 
applies 00 ly when tho tenant has paid his rent to the original landlord without 
notice of the transfer. Where, however, the tenant has not paid his rent to the for- 
nier landlord, tho transferee is entitled to recover it from him; the question of costs 
Will still depend upon a prior notice or otherwise. If on the other hand, alter 
isaving notice of tho transfer, the tenant chooses to pay his rent to the 
tornior iiuidlord, he does so at his risk and cannot plead such payment in amount 

landlord~(The ‘Collector of Rajshahje v. ^ara 
n, p., W. R., Act X, C). But if he had no notice, actual or symbolical, 
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ho is justified in paying rent to tho old landlord—(Thakurdfis v, Pitambur, S. D. 

A. ^ 18d9, 820); and the word transfer iucludos not only sale, gift or tho like, but 
also mortgage or lease.—See definition of those terms in the Ti'ausfer of Property 
Act. *When a tenant pays rent to his landlord, without knowing that ho has 
created an intermediate tenure, he is not bound to pay it again to tho intermo* 
diate holder—(Sheik Attapayi v. Sheikwat, Marsh,, 102; Nilmani v. Hills, 4 W. 

B. , Act X, 38.) There is a similar prorisiou in the Transfer of Proporty Act: 

If the lessor transfer the property leased, or any jJarb thereof, or any paH 

of his interest therein, tho transferee, in tho absenco of a cdnti’act to the contrary, 
shall possess all the rights, and, if the lessee so eleots, be snbject to all the 
liabilities of tho lessor as the property or part transferied so long ns he is the 
owner of it; but tho lessor shall not, by reason only of such transfer, cease 
to bo sdbjeot to any of tho liabilities imposed upon him by the lease, unless the 
lessee elects to treat tho transferee as the person liable to him; provided that 
the transferee is not entitled to arrears of rent duo before the transfer, and that, 
if the lessee not having reason to believe that such transfer has been made, pays 
'rent to tho lessor, the lessee shall not be liable to ])ay such rent over again to the 
ti’ansforee. Tho lessor, tlie transferee and the lessee may determine what portion 
of the premium or rent reserved by tho lease is payable in respect of the part so 
transfeiTod, and, in case they disagree, such determination may be made by any 
Court having jurisdiction to entertain a suit for the possession of tho proporty 
leased.” (Section 9.) 

Genei^al notice in the prescribed manner: —^The following mode of serv¬ 
ing the general notico has been pt^scribed by tho Local Government; 

“ Section 72 (2).—The general notice referred to iu this sub-section may bo 
published by the transferee by fixing up a written ifotico to the tenants in tlie 
village-office, or in tho presence of not loss than two persons on some conspicuous 
place on tho lands, and by proclaiming to the tenants by boat of drum in every 
village to which tho transfer extends, that the interest of the fonnor landlord has 
passed to tho transferee, 'J’ho transferee may, if he, thinks fit, apply for service 
of the noti {!0 to tho Civil Court having jurisdiction to entertain a suit for arrears 
of rent of the holding, and the Court shall tlioreiipon servo the notice as horoiii- 
before prescribed on payment of the process-fee prescribed by the High Court.” 

,, It should bo observed, however, that sub-section (2) only provides that a 
general notice in the prescribed form shall be a sufficient notice, but it does not 
provide that any other mode of publishing a general notice will not be sufficient. 
Hence, if an auction purchaser in execution proceedings takes possession under 
section 319 of the Civil Procedure Code, and his purchase is proclaimed t<? 
the tenants by boat of drum, that will be a sxifficient notico; or, if ho chooses, 
he may serve each of the tenants with a written notico of his purchase, Similar¬ 
ly, purchasers of estates for arrears of revenue may proceed under section 29 of 
Act XT of 1859 , and puroha.sers of patni taluks, for arrears of rent, nnder section 
16, sub-section 2, of Regulation VIII of 1819. 

Time from which the title of the transferee dates :~Soction 8 of the 
Tratisfer of Property Act provides :—“ Unless a different intention is expressed 
or necessarily implied, a transfer of property passes forthwith to tho transferee 
all the interest which the transferor is then capable of passing in the proporty, 
and in tho legal incidents thereof: such incidents include, where the property is, * 
land or house, the rents * • • accruing after the transfer.” 

So aeotion 36 of tho same Act provides:—” In the absence of a contract or 
local usage to the contrary, all rents shall, upon the transfer of the interest of iiie 
person entitled to receive such payments, Im) deemed, as between the transferor 
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and the transferee, to tiocruo due from day to day and to bo apportionable accord- 
dingly, but to bo payable on the days appointed for the payment thereof.’* Similarly 
it has been held that the title of an auction-purchaser under a decree relates back 
to the date of sale, although the sale may not have been confirmed until lon^ after¬ 
wards (Kali Das v. Hnr Nath, W. E., Gap. No. 1864, 279). But in Bipin Bihari 
V, Jadu Nath, 21 W. R., 37, it was hold that the title of the purchaser accrues 
from the date of the confirmation of sale. The question was settled by the Full 
Bench in Bhyrub Chunder v. Sondamini, I. D. B., 2 Cal., 141, which held that 
the title of the purchaser accrued from the date of sale, and that on the confir¬ 
mation of the sale, the share purchased must be considered to have vested in 
the purchaser from the date of the sale. This case was followed in Rnmesvar- 
nath V. Mewar Jugjeet, I. L. R., 11 Cal., 341. Section 316 of the Civil Proce¬ 
dure Code, however, has brought about a change ; It provides ; “ When a sale 
of immoveable property has become absolute in the manner aforesaid, the Court 
shall grant a certificate stating the property sold and the name of the person who 
at the time of the sale is declared to bo the purchaser. Such certificate shall be 
as the date of the confirmation of the salo, and so far as regards the parties to 
the suit, and persons claiming under or through them, the title to the property 
sold shall vest in thG'purchasor, from the date of s itch cert ijicate and not before: 
provided that the decree under which the sale took place was still subsisting at 
that date.” But in the interval between the sale and the confirmation of tho 
sale, there is not merely a contract for sah', but an inchoate trunsfer of title 
which only requires confirmation to perfect it—(Pran Gour v. Hcmanta Kuraari, 

I. Ij. R., 12 Cal, 597). In a sale for arrear^of revenue tho transfer dates from 
the time the sale becomes final in conclusion. (Stiction 28 of Act XI of 1859.) 

• • 

73. When an occupancy-raiyat transfers his holding witli- 
Liabiiity for rent conscnt of tlic landlord, tlic transferor 

J?n5y.h^mg. transferee shall be jointly and severally 

liable to the landlord for arrears of rent accru¬ 
ing due after tho transfer, unless and until notice of the transfer 
is given to the landlord in tho prescribed manner. 

Where the 9ccupancy raiyat transfers without consent “ To meet 

those cases in which tmnsfer without the laudlox-d’s con.sent is a valid custom, 
we have provided in section 73 that, until notice of snoh transfer is duly served 
on the landloi’d, the transferor and tho Imnsforoo shall be jointly and severally 
liable foi* arrears of rent accruing after tho tmnsfer.” (3. C. B. III.') 

Hence this section applies to eases where the ocenpanoy holding is transfer¬ 
able by custom, but not to cases whore it is not transferable. For effect of trans¬ 
fer of non-transferablo occupancy holdings, see pp. 131-134 ante. As to occupancy 
holdings transferable by custom, sec section 178 (3) and notes. A similar pro¬ 
vision appears in section 108 of tho Transfer Property Act: “ In the absence of 
a contract or local usage to the contrary, tho lessor and the lossoo of immovable > 
property, as against one another, respectively, possess the rights and are subject 
to the liabilities montiouod in the rules next following, or such of them as are 
applicable to the property leased;— 

(■i) Tho lessee may transfer absolutely or by way of mortgage or sub-lease tho 
whole or any part of his intorost in the property and any transferee of 
such interest or part may again transfer it. The lessee shall not, by 
reason only of such tiuusfer, cease to be subject to any of the liabilitius 
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attaching to the lease. Nothing in this clause shall bo doomed to anthoriso 
a tenant having an untransferable right of occupancy, the farmer of 
an estate in respect of which default has been made in paying revenue, or 
the lessee of an estate under the management of the Coutt of Wards, 
to assign his interest as ,such tenant, farmer, or lessee.” 

Notice in the prescribed manner :—The following rule has beoti pre¬ 
scribed by the Local Government under this section: • 

“ Section 73.—Notice under this section sluill bo in writing, and shall be 
delivered to the landloi’d or his agent, or, where two qj.* more persons are joint 
landlords, to their common agent referred to in section 188, or to their common 
manager appointed under section 95, ns the case may be, at the landlord’s village 
office, "or at sneh other convenient place as may bo appointed by the landlord 
for the payment of ifnt under sub-seution (2) of section 54.” 


Illegal Cesses, 

74. All impositions upon tenants under the denomination 
of ahwab, mahtut, or other like appellations, 
wa , o.,i eg . addition to the actual rent, shall be illegal, 

and all stipulations and reservations for the payment of such 
shall be void. 


The following extracts from the debate on the Bill will throw light on this 
section. The Hon’blo Baboo Peary Molmn Mukorji moved tliat to section 74 an 
exception be added to this oUect, namely:— * • 

Bonus or salami paid to the landlord by the raiyat, in consideration of the 
former allowing the latter to do an act which Ijo’is not lawfully entitled to do, 
shall not bo deemed an imposition within the meaning of tin’s section.” 

“ Hon’blc members would, ho thought, agr ee to the principle of this amend¬ 
ment. Considering the stringent nature of the provision contained in section 
74, and the heavy penalty provided for all impositions of illegal cesses, it was 
necessary that expi'oss exrjoplion should he made for payments made by the 
tenant, in addition to actual rent, which did not possibly come under the desig¬ 
nation of illegid cusses. The bonus paiil by the raiyat, for instance, for taking 
eai*th for manufacturing bricks, or for cutting timber wlioro he has not the right 
to do so, was no illegal ncm.” 

The Hon’blc Rao Salusb Vishvanath Narayan Mandlik said:—“ The dovoru- 
mont does get such foes in estates wluch are not permanently settled in the 
Bombay Pi* 08 ideucy. Perhaps the bon’blo member in charge might reconsider 
the matter.” 

The Hon’blo Sir Stenart Bayley said that “ the clause bad been considered, 
and in principle not objected to, but there were grave reasons for not retaining it. 
The Committee had retained the substantial law in the same form as it was in this 
section, and therefore whatever judgments of Courts on it had already been pass¬ 
ed would still ajjply. What was illegal would still be illegal, and what was legal 
would still remain so. For these reasons be thought the amendment should not' 
be accepted by the Council.” 

Old Acts “ The impositions upon the raiyats, under the denomination of 
abwab, mahtat and other appellations from their number and uncertainty, having 
become intricate to adjust and a source of oppression to the raiyats—alt pro¬ 
prietors of land and dependant talukdars shall revise the same in concert with 
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the raiynts, and consolidate the whole with the asil into one specific sum. In, 
largo zemindaries or estates, the jfroprietors are to commenoe this simplifioation 
of the rents of their raiyats in the parganas where the impositions are most 
numerous, and to proceed in it gradually till completed, but so that it be effected 
for the whole of their lands by the end of Bengal year 1198 in the Bengal Dis¬ 
tricts, and of the Puasileo and Willayati year iu tho Behar and Orissa Districts, 
these being the periods fixed for the delivery of pottas as hereinafter specified.” 
(s. 54, Eegulation VIII of 1793.) “ No actual proprietor of land or dependant 
Wukdar or farmer of land of whatever description shall impose any new abwab 
or mahtat upon the raiyats under any pretence whatever. Every execution of 
this nature shall be punished by a penalty equal to three times the amount im¬ 
posed ; and if at any future period, it is discovered that a new abwab or mahtat 
has been imposed, the person imposing the same shall be liable to this penalty 
for the entire period of such imposition (s. 55 Tb.). “ In the event of any claims 
being preferred by proprietors of estates or dependant talukdars, farmers or 
raiyats on engagements wherein the consolidation of asil,, abwab &c., shall appear 
not to have been effected, they arc to be nonsuited with costs ” (s. 61 Ih.). “ Snoh 
parts of Regulation VIII of 1793 and of Regulation IV of 1794 as require that 
proprietors of land shall prepare forms of pottas, and that such forms shall be 
revised by the Collectors, and which declai'es that engagements for rent con¬ 
tracted in any other mode than that prescribed by tho Regulation in question 
shall be deemed to be invalid, are likewise hereby rescinded and the proprietors 
of laud shall henceforth be considered competent to grant leases to their depen¬ 
dant talukdars, nndcr-farmers and raiyats, and|^ to receive correspoudeut engage¬ 
ments for the payment of rent from each of the.so classes or any other classes of 
tenants according to such farm a.s tho confcraoti ng parties may doom most con¬ 
venient and most conducive to their I’espective interests, ])rovided*, however, that 
nothing herein contained shall bg construed to sanction or legalise tho imposition 
of arbitrary or indefinite cesses, whether under the denomination of abwab, mah- 
tnt or any other denomination. All stipulations or reservations of that nature 
shall be adjudged by the Courts of Judicature to be null and void; but the Court 
shall notwithstanding maintain and give effect to the definite clauses of engage¬ 
ments between the parties, or in other words, enforce payment of such sum ns 
may have been specifically agreed upon between them.” (s. 3, Regulation V of 
1812). “ Every under-tenant or raiyat, from whom any .sum is exacted in cxce'ss 

of the rent specified in his pottas, or payable under tho provisions of this Act, 
whether as abwab or under any other pretext, shall bo entitled to recover from 
the jierson receiving such rent, damages not exceeding doable tho amount so 
exacted ” (s. 10 of Act X of 1859 and s. 11 of Act VIII of 1869 B.O.) 

Application of this section Section 61 of Regulation VIII of 1793 and 
section 3 of Regulation V of 1812 were repealed by s. 1 of Act XVI of 1874; 
and it should bo remembered that this Act repeals ss. 54 and 55 of Regulation 
VIII of 1793 (schedule 1) without enacting any provision about the consolidation ^ 
of rent,—of the whole with the asil into one specific sum. All that this section 

5 prohibits is ^the imposition under the donomination of ahwab, mahtut or other 
ike appellations in addition to tho actual rent. Hence in all cases about illegal 
cesses, the question will now turn about tho meaning of tho wor^ actual 

wiMit nrl not abwabs zemindar demands a cess over and above 

but notttai rent. the original rent, which has not the denomination ol, 

. . . ahivah, mahtut^ or the like, and the laiyat consents an4 

extracts to pay it, this demand and the old rent fbrm a new rent lawfully claim*- 
awe rnmer tlie contiact, and which together will Ijc tho actual rent—(JoeatuHah 
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p, Jngodittdra Narain, 22 W. B., 12.) And so if a raiyat, for. the purpose of pre¬ 
venting disputes "with his landlord, agrees to make a definite payment to the 
landlord in addition to his rent, the additional payment cannot bo treated as an 
illegal ooss ; for section 3, Reg. V of 1812, rather favors such arrangements and 
pi-ovides for their being enforced—(Serajgungo Jute Company, Limited, 0 . To- 
rabdee Akoond, 25 W. It., 252). A condition in a lease, that the tenant will pay 
to the landlord collection charges, can bo enforced if the condition is definite and 
certain in its nature, and forms part of tho consideration’ for the lease—(Maho¬ 
med Fayez Chowdry v. Jaraoo Gazso, I. L. R., 8 Cal., 730). Certain payments ^ 
which were not so much in tlio nature of cesses as of rent in kind and which 


were uniform and had been paid by tho raiyat from the beginning according to 
local custom were held not to bo illegal ccssos—(Uudlmn Orawan Mahton t>, 

* Jemadar Baboo Juggessur Doyal Singh, 24 W. R., 4.) 

an ab- Khuntagari or tho levying by ripai*iau proprietors of a 
charge imposed upon boatmen for driving pegs into 
the river bank for the purpose of attaching their boats thereto, is not an 
illegal cess—^(Dhunput Singh v. Denobundhu, 9 C. L. R., 279.) So dUk cess 
is not an abwab, bocauso it is nowhoro declared to be illegal and it is 
_ - . K w recoverable under a Cv)ntract under section 12 of Act 

DA ....not .n .brntb. j, Q 3 provides th»t 

“ it shall bo lawful for tho magistrate of auy district or for such officer as 
the Government may from time to time direct to raise, as hereinafter provided, 
the monies necessary for tho payment of the establishments required for the pur¬ 
pose of efficiently maintaining the^zomindari d^ks within the district, from all ze¬ 
mindars, sadar farmers and other persons paying revenue direct to Government in 
respect of lands situated within the districtnijd section 5 provides: The 
magistrate or such other officer as-aforasaid shall in each and every year, on or 
before the last day of tho moiith of December, fix, subject to the approv^ and 
revision of the Commissioner of the Division, the total sum necessary for the next 
ensuing year for the efficient sendee of the zomindari daks in his district, and 
apportion such amount rateably on the sadar jnmma of tho parties liable as 
aforesaid to pay the same, and shall appoint tho days for tho payment thereof.” 
Section 8 provides: “ It sliall bo lawful for such magistrate or other officer 
aforesaid by an order to that effect, to exempt from tho liability to payment of 
an* assessment under this Act any person the sadar jnmma of whose estates in 
any one district does not exceed fifty rupees a year.” Section 9 provides: “ Tho 
Bums leviable under this Act shall be paid into tho district treasury half yearly 
and in advance by tho persons liable to pay the same: and auy person or tho 
local agent of any person liable to pay any snm assessed under this Act, who shall 
refuse or shall for the space of thirty days after the liay appointed for the pay¬ 
ment thereof neglect to pay tho same, shall be liable to pay double the amount 
so assessed, which said double amount, in default of immediate payment, shall be 
levied by the order of the magistrate or of such other officer as aforesaid by 
’ distraint and sale of moveable property of the person making the default. Pro¬ 
vided always that no person shall become liable to pay double the amount origi¬ 
nally assessed, so long as any appeal instituted by him under section 7 of this. 
Act shall be pending.” Section 10 provides: “ If the whole of the sum raised 
for the service of any one year bo not actually required for that Ber 7 i«M^ th«( 
surplus should be placed to the credit of tho zemindari dfik aooonnl for th^. 
I^ext ensuing year, and shall go in redaction of the total sum to be levied for 
service of that jrear under this Act: and when a double amount is levied under 
the last preceding section, so much theraef as is in excess of the same for whi^ 
the person from whom it is levied was^in the first instance assessed, shall in like 
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manner bo placed tc\ the credit of the next ensuing year’s account, and go m 
reduction of the total sum to be levied for that year.” And section 12 provides: 
“ Notliing in this Act contained shall in any way affect or alter any contract 
or engagement made or to bo made by any zemindar with any person holding 
under h?m.” Under this last section if a raiyat has agreed to pay dak cess to the 
zemindar or to his superior landlord, that conti’aot is valid. Similarly other 
Other cesses legally cesses recovcmblo as rent under any enactment are not 
recoverable. cdsses but rent.—See section 3 (5) p. 27 and p. 35 ante, 

, Company’s batta in cases of tenure existing from the time when the sicca rupee 
^ • was pi’evalont or of tenures whose rent has been fixed in 

sicca nipocs, is, I presume, not an abwab but a more ex- 
change, and therefore legally recoverable. Act XVIT of 1835 first introduced now 
coins known as Company’s rupee, and the relative value between the noW coins 
and the old ones is tlius laid down in section 4: “ And be it enacted that the 


said rupee (Company’s rupee) shall be received as equivalent to the Bombay, 
Madras, Furrakubad and Sonat Ruj)ees, and to fiftem-sixteenfhs of ilm Cal¬ 
cutta sicca rupee, and the half and double rupee respectively shall be received as 
equivalent to the half and double of the above mentioned Bombay, Madras, 
Farmkabad and Sonat rupees, to the half and double of fifteen-sixteenths of the 
Calcutta sicca rupee’' But the existing contracts for payment of Calcutta sicca 
rupees at a different rate from the above, if payment was made in any other 
Presidency, was kept intact by section G which ran thus : “ Provided that if in 
any contract for the payment of Calcutta sicca rupees it shall have boon specially 
stipulated that if payment bo made in the territories of Madras, Bombay or Agra 
Presidency, it shall be made in the rupee now current in those Presidencies 
respeotiyely, at a different ra^i from that above provided with refei-enee to the 
Calcutta sicca rupee, the ‘contract shall be sati.sfied by payment within those 
territories of Company’s rupees of the amount of Parrukabad, Madras, or Bom¬ 
bay rnpeoB sa specially slipnlfited;—Provided also, that if payment of the 
principal or interest of the Public Debt be made for the convenience of the credi¬ 
tors at any Public Treasury olher than as stipulated in the Notes and engagement 
of the Government it sliall be competent to the Government to make such pay¬ 
ments at the same exchange as heretofore.” It follows from these provi¬ 
sions that whore the contract is in sicca rupees, it is quite legal under Act XVIII 
of 1835 to recover its value in Company’s rupees, or in other words to*ro- 
oover Company’s batta or exchange. A sfcca rupee exceeds the Company's 
rupee by 1 anna 6 kowris and 1 kranti. The other Acts relating to the silver 
coinage sire Act XTII of 183G, Act XXVI of 1837, and Act XXI of 1838. Under 
the first of these, the Calcutta sicca rupee ceased to bo a legal tender. The sicca 
rupee no longer exists as a coin, though it is still used in accounts. It should 
be remembered that under the present section (74), the actual rent is recover¬ 
able, and when the contract is in sicca rupee, is not the Company’s rupee plus 
the batta or exchange the actual rent ? Act XIII of 1836 provides tliat “ Sicca 
rupees sliail cease to be a legal tender in discharge of any debt,” but it does not 
provide that a contract in sicca rupees is illegal. If such a contract is made, 
it is onforoible only in its equivalent value of Company’s rupee under the 
above. Though I have thus given with some diffidence above my views on the 
subjfect, I ought to state that in a Sadar-Dewani decision, batta or exchange 
has been to be an illegal cess.—(Chalken Sahoo v. Roop Ohand Panday, 
S.D. A.,1848, 680). ^ ^ r 

The following have been held to be illegal cesses; (1) myay or an exootioa 
wnat ace &i)wa))K. remaining raiyats to make up the rents of those 

who had absconded or died—(s. 63 Reg. 1 of 1793; 
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Dhalee Pramanik v. Ananda Chuader, 5 W. R., Act ‘X, 86) ; (2) hardana 
for the Bubaistence of the zemindar and kotwalee, a cess for tobacco—(Cbucknu 
Shahoo V, Roop Chand Panday, S.’D. A., 1844, 680); (3) Chanda or sub¬ 
scription—(Moghnath Thakur v. Moliss, S. D. A., 1852 4) ; (4) parobi or 
festival cess—(Kamala Kantav. Kalu Mahomed, 3B. L. B, H. 0., 44; 11 W, 
R., 395) ; (5) purvi bhika, (Per contra Jagodish Chunder v, Tarikulla, 24 W. R,, 
90) a present to the zemindar on his son’s first eating rice or annaprasan —(Nobia 
Chunder v. Gurugovind, 14 W. R., 447) ; (6) Uassam kazza or Kazie's fees ; 
although the raiyat had paid it until a judge by proclamation declared it illegal, 
and although the assessment at the Decennial Settleraeht was alleged to have 
included it—(Luckhee Debee v. Sheik Ahta, S. D. A., 1852, 552) ; (7) patwari’s 
wages or allowances (Bumm w. Sreo Nunda, 12 W. R. 29; Mengur Munder v. 
Hari Mohan, 23 W. R., 447); (8) Zabita batta, an excess of half an anna 
in the rupee on the juraraa, although, in this instance, the kabuliyat stipulated 
that the farmer should recover such sums over and above the agreed jumma, as 
were realised in the moffussil under that head—(lladhamohau v. Gunga Persad, 
7 Sel. Rep. 142). (9) a cess, being a certain proportion of every maund of goor 

(molasses) manufactured, over and above the regular money rent— (Soivam Snkul 
V. Sheik Elahi Buksh, 7 W. R., 453) ; (10) a tax on cattle—(Bhagirath v. Bam 
Narain, 9 W. R., 300); (11) Nuzzuranas and Mefiitmaeehave been allowed on the 
ground that the provisions against the imposition of abwabs were intended to 
prevent the imposition of now abwabs and not to disallow imposts in force before 
the Decennial Settlonieut,—(Rajah Madho «. Raja Bidyannnd, S. D. A., 1848, 
442). These should, under the ,Pall Bench decision of Chultan Mahton, bo now 
considered as not recoverable; (12) so a claim for dmtnri batta andpoonia nuzzwrna 
(presents on assessment or payment of the first instalment of rent) have been 
held valid, when the kabuliyut specified these items, the Court considering that 
section 3 of Regulation V. of 1872 which authoiusos the landholders to grant such 
pottas as they may think proj>er, with the proviso that this should not legalise 
arbitraiy or indefinite cesses, legalised customary cesses when specified in the 
pottas or kabuliyut, because the Regulation goes on to provide that while all 
stipulations for such arbitrary or indefinite cesses were to bo held null and void, 
the definite clauses of engagements should be carried into effect, and the payment 
of such sums as were siiccifically agreed upon enforced—(Bhoor Pasbuu v. 
EThem Chand, S. D. A. 1857, 1508). This decision should, I presume, be also 
supposed to be overruled by tbo Pull Beuoli rcfei’rod to. (11.) In Chultan Mahiou 
V. Tiluk Dliari, I. L. R., IL Cal., 175, P. B., tho plaint demanded the following 
customary abwahs.” 


Om the nagdi tenure. 


Jdent -tt ••• 

JDasfx^w ... ... ... 

Sujjutana (foe for tho bujjut or receipt) 
^onaT% .1. ... 

Patta »*• ... ««■ 

Batta Company 
]^ak Cesz ... ... 

Boad Cess 


Rs. As. P. 
75 9 0 
0 7 9 
0 10 
2 6 0 
3 11 0 
3 13 G 
1 11 0 
12 10 0 


at ^ anna per bigha, 

at I anna per rupeou 
at 3 pice per rapes. 
Ditto.' 


39 


Total... 108 6 0 
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* On the bhaoU tenure. 

Neg (or the landlord's due) 1 seer 4 diaiaks per mattnd 

JPamera (or the harvest fee) ... 5 seers. 

Bohwara (for the payment of the 

wages of the village watchman) 2 chataks per mannd. 

Towhi (for the payment of the wages 
of the priest) • ... ... 4 chataks per mannd. 

Nocha (for the payment of tho wages 
of the village establishments, inz.f 
tho patwari 2 chataks, the gomashta 
2 chataks, the amin 2 chataks, tho 
pales 1 chatak, the nowinsinda 1 

ohatak) ... ... ... 8 chataks per mannd. 

Mangun ... ... ... 30 seers per plough. 

(patwari’s duo) ... ... 10 seers per plough. 

The defendant denied that any arrears of rent were duo, but whilst admitting 
that he was liable to pay 1 anna per raiyat for hujjutana, and 3 pice per rupee for 
Batta Company, contended that other items were illegal cesses and were not 
recoverable. The Subordinate Judge found that tho defendant was liable for 
road cess and for the items admitted by him, but as regards the remaining 
items other than the auml rent he hold that they wore illegal, as l>eing contrary 
to s. 64 of Bog. VIII of 1793. Tho District Judge found that the evidence 
given satisfactorily established a custom showing that the cesses claimed on 
the nugdi tenure had been prevalent in tho village for very many years, and 
that they had been paid by othpr raiyats for & long period ; and as regarded the 
dues claimed on the hhaoli lands, that the evidence established that these 
dues had been collected and paid from time immemorial. The High Court found 
that “ the plaintiff’s suit, so far as Vie disputed abwabs are concerned should be dis~ 
missed.” They further hold that whore it is not actually proved that abwabs 
have been paid or have been payable before the time of the Permanent Settle¬ 
ment, a landlord is not legally entitled to recover that as against his raiyats, oven 
assuming that by the custom of the estate, tho raiyats and their ancestors before 
them, have for a great number of years paid such abwabs. Semhle that a 
claim for the recovery of abwabs existing before the time of the Permanent Scab- 
tlement would not be enforceable. The effect of this decision will be discussed 
later on. But at present it is worth noting that in this decision the Court did 
not find anything with regard to the undisputed items of abwabs, vis., hujjutana 
and company’s batta. Ddk cess as we have ah-eady shown is not an abwab or 
illegal cess. 

Judicial views on abwabs :-*Mr. Justice Horman laid down tho proper rule 

■n..M«od«id«diot ™ K»nto«. KanooM^ome4H 

Ch 9 deoiBions on theim- W. B., 396. His judgment was as follows: “ The defen- 
Mllitiou of abwabs. dants took a village in ijarafrora tho plaintiff for 10 years. 

Before the expiration of iheiir lease, the defendants sublet the property, and at tho 
same time entered into an agreement with the plaintiff to the following effect 
* Wo have been getting youvpwrahi (festival cess) paid from the villages at rupees 
175. Tho durijaradar has nothing to do with the mid puraJbi, wo shall pay you the 
same yw after year.’ It was found by both the Lower Courts and is not now denied 
that this pwftfet is an arbitrary and indefinite cess on the raiyats such as is dflr 
acri’^d in section 64 of Begidation VIII of 1793. The exaction of such a eesa 
would have been illegal under section 3 of Begulation V of 1812, and is now pro- 
minted by seoiion 10 Act X of 1859. A contract providing for the coUeot^ 
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and payment over to the zemindar of the proceeds of gnoh a* cess, appears to ns 
to fall within the rale stated by Chief Justice Holt in Bartlet v. Viner Oartherd, 
262.^ Every contract made for or about any matter or thing which is 
prohibited and made unlawful by statute is a void contract.—See Domat’a Civil 
Law, Vices of Covenants, Tit. .XVIII section 4. We think the object of the con¬ 
tract was therefore illegal and that the suit was properly dismissed on this 
^onnd W the Judge.” But in Jagodish Chunder p, Tarikulla, 24 W. B., 
90, the Court, Macpherson, 0. C., J., and Birch, J.,) observed, “ li seems to us 
on the evidence that it {purabi) is not in the nature of an abwab or illegal cess but 
really in the nature of a payment which the parties codtraotod to make; that 
there is nothing illegal about it, it being part of the consideration for which tho 
agreement was entered into,” In both these cases therefore the question as 
to whether a pumbi was an abwab turned upon evidence. The law as 
to the imposition of abwabs has been settled by the Full Bench decision of 
Ohultan Mahtoon v. Tilukdhari Sing, I. L. B., 11 Cal., 175, F. B.: Mittor, 

, J. (Tottenhamand Pigott, JJ., concurring), remarked: “It has been contend¬ 
ed before us on behalf of the plaintiffs that the liability relating to tho pay¬ 
ment of these abwabs flows from the incidents of the contract under which tho 
lands wore let to tho defendant and his ancestors, such incidents, though not 
expressly mentioned in the contract, being stUl deducible from the usage or 
custom established on the evidence. I am of opinion that this contention, so far 
as it goes, is sound; but the question is whether, having regard to the laws in force 

If aliwaba are Illegal abwabs, such a contract is enforceable. The 

oontraote about thorn ore solution (f this question depends upon another question, 

** namely, lohether the imposition of such abwahs as these ispro- 

hjbited and made unlawful by any law in force in this country? If the afirma- 
(ive be the correct answer of this latter question, it does not admit of any doubt that 
the plaintiffs are not entillcd to enforce the contraehand to recover the diluted items ; 
because ^ every contract maile for or about any matter or thing which %s prohibited 
and made unlawful by statute, is a void contract? (Section 23, Indian Contract 
Act.) Section 54, Begulation VIII of 1793, says: ‘ The imposition upon the 
raiyats under the denomination of abwab, mahtut, and other appellations, from 
their number and uncertainty having become intricate to adjust and a source of 
opjjjression to tho raiyats, all proprietors of land and dependent talukdars shall 
revise the same in concert with the ijiiyats, aad consolidate the whole with tho 
assul into one specific sum.’ Tho next section provides a penalty for the infrac¬ 
tion of tho aforesaid provision. Section 61 of the same Begulation has laid down 
that, ‘ in the event of any claims being preferred by proprietors of estates or 
dependent talukdars, farmers or raiyats on engagements wherein the consolidatioii 
of assul, abwab, &c., shall appear not to have been made they are to bo non¬ 
suited with costs.' Section 3 of Regulation V of 1812 provides as follows; 

^ * Such part of Regulation VIII of 1793 and of Regulation IV of 1794 as require 
that the proprietors of land shall prepare forms of pottas, and that such form^, 
revised by the Collectors and which declare that engagements for rent oontracfl^' 
od in any other mode than that prescribed by tho Regulations in question shall bo 
deemed to be invalid, are likewise hereby rescinded, and the proprietors of i Md . 
shall henceforward be considered competent to grant leMes to their dependents 
talukdars, under-farmers, and raiyats, and to receive correspondent engagement^' ' 
for the payment of rent from each o£*these classes or any other classes of tenants^ 
htoording to such form as the contracting parties may deem most convenient' 
and conducive to their respective interests, provided, however, that notling 
herein cpntamed shall be construed to sanction or legalize the imposition of 
arbitrary or indefinite cesses whether under the denomination of abwab, m^tnt, 
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or any other denomination. All Btipnlations or reservations of that nature shall 
he adjudged by the Courts of Judicature to be null and void ; but the Court 
shall notwithstanding maintain and give effect to the definite clauses of the 
engagements between the parties, or, in other words, enforce payment of 
such sum as may have been specially agreed upon between them.’ Section .10 
of Act X of 1859, and section 11 of Bengal Act VIII of 1869, declared the exac¬ 
tion of any sum in cxccss^of the rent specified in the pottah of an under-tenant or 
a raiyat, or payable under the pi’ovisions of the aforesaid Acts as abwabs, &c., to 
The abvabB are illegal ho illegal. Under ihe provisions of the Eegulations and 

*Acts died above, it seems to viv that a contract for the pay¬ 
ment of abwabs is unlawful, and is not enforceable by law. It has been contended 
before us that a claim for the recovery of the abwabs existing before the Perma- 


Abwabsexiatinebefore nent Settlement is enforceable notwithstanding these pro- 
the Permanent Settle* visions, because section .54 of Regulation VllI of 1793 

contained only a direction for the consolidation of the 
abwabs with the assul jurama, but no penalty was attached to an omission on 
the part of the landholders to act according to that direction. But it seems to 
me that this contention is not correct, because section 61 of the said Regulation, 
in my opinion, provided the penalty in question, that penalty being the non-suit¬ 
ing of the claim for the recovery of the abwabs. Even supposing that this con¬ 
tention is valid, still the plaintiffs cannot succeed in this case. There being this 
Not enforceable plain direction in the Begulation, that if it was not compli¬ 

ed tdlh, it is far the landlord to prove that these abwabs 
existed at the time of the Tertmnent Setlleme^l. The plaintifs in this case have 
not established this fact It has been next contended that, although the disputed 
Wbat are abwabs p iterafi in the plaintiffs’claim are described in the plaint, 

as ‘ old usual abwabs,’ and in the zomindafi accounts also 


they are designated as abwabs, separate and distinct from the specified rent, yet 
they are nof abwabs but part of the rent. This contention is mainly based upon 
the ground that any thing which is certain and definite does not come under 
the class of abwabs, the imposition of wliich is prohibited by the Regulations. 

Definite oesses mav be -Althirngh the lUgulaiions did not clearly define what an 
abwabs. abwab is, still I think that if crninot be maintained that any 

thing which is definite and certain u not an abwab under the Regulations, although the 
They must be found parties to the contract may call it so. It seems to me thai 
upon evidence. Eegulations, withnit defining accurately what an abwab is, 

left this question for the determination by the Court in each case upon the evidence. 
I cannot find anywhere in the Regulation the pricisc definition of the word 
abwab which would justify me to tirnt the disputed items of claim as part of the 
specified rent, although the plaintiffs claim them in the plaint and entered them 
in the zemindar! accounts as ‘ abwabs.’ It has been further said that, as there is a 
Are abwabs re - between the parties for the payment of these dues, 

able under speeial^ee* under the latter portion of section 3, Eegulation V of 1812, 

plaintiffs are entitled to recover thmi. But the language 
of that section does not, in my opinion, support this conten¬ 
tion ; on the other baud, it provides ‘ that nothing therein contained shall be con¬ 
strued to sanction or legalize the imposition of arbitrary or indefinite cesses whether 
under the denomination of abwab, mahtnt or any other denomination.’ The last 
four lines of the section in question provide that the engagement for tho payment 
of any sum as may have been specifically agreed upon between tho parties shall be 
Uo, enforced. This provision, it seems to me, refers only to the 

which is by the contract fixed as the rent payable to 
the lanaiord. *he (lotion iu question provides mainly, that the piX)|>rietiors of 
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the land shall thenceforth be competent to grant leases to ryots, &o., and to 
receive corresponding engagements for the payment of rent from them. Having 
regard to the words of the section in question italicized, I think the words ‘ sum 
specified’ refer to the amount of the rent specified. I do not think it necessary 
to notice in detail the decided oases on this point. There is a clear conflict in 
these decisions, some of them supporting the view which I take. Those in which 
a contrary view has been taken, have been decided either upon the ground tliat 
the abwabs claimed in them, not being indefinite or uncertain, did not come within 
the class of abwabs, prohibited by the regulations, or, upon the ground that there 
were clear contracts between the parties for the payment*. Tho last-mentioned 
ground is evidently based upon the construction of section 3, Regulation V of 
1812, for which the learned Counsel for tho plaintiffs contended. For the reasons 
given above, I am unable to adopt this construction. The view which I take of 
tho section in question is supported by the decision of the Sadder Dewanny Adaw- 
lut, in Eadha Mohun Surma Chowdhry o. Gunga Pershad Chuckerbuttoe. As 
regards the other ground, viz., that anything which is not uncertain or indefinite, 
is not an abwab within tho meaning of the Regulations, 1 have already dealt 


with it. 

This decision therefore finds (1) that abwabs arc illegal imposts, (2) that a 

Effect of the Pull anything unlawful is void and not enforceable, 

Bl^hdeoisionread^th (3) that what are abwabs should be determined upon 
the present section. evidence, (4) that in the case under trial the disputed 
items had been described by the plaintiff as abwabs, and therefore admitted to be 
BO, (5) that the mere fact of a thing being definite and certain does not take it 
ont of the category of abwab, (6) that the last 4 lines of section 3 of Regnlktion 
V of 1812, which speak of giving effect to definite •hmses of engagements, refer 
to the amount 'which is by tho contract fixed as rent payable to the landlord and 
not to abwabs though they may be definite, (7) tjiat abwabs existing at the time 
of the Pex’manent Settlement but not consolidated with the assul cannot be 
recovered, and (8) that even if they were recoverable, there was no evidence in 
tho case under trial that tho disputed abwabs existed from the time of the Per¬ 
manent Settlement. Now lot us see what is the effect of this decision upon tho 
present section. As we have already said the provision about the consolidation 
of abwabs with the assul has been repealed. The present section says that the 
aciual rent shall be recoverable, Ijut all impositions under the denomination of 
abwab, mahtut or other like appellations shall be illegal. Hence (1) if an 
extra amount is stipulated by tho tenant and it is not illegal, or denominated aa, 
abwab &c., it shall form his actual rent ami would bo recoverable, (2) whether thoj 
extra amount is abwab or not should bo found on evidence ; (3) dak oess and 
Company’s batta are recoverable under Act VIII of 1882,13.0. and Act XVU 
of 1836, and arc therefore not illegal imposts; (4) if, however, it is found on 
evidence that the extra amount is abwab or illegal cess, all stipulations about - 
its payment are void ; (6) and a payment of an illegal cess for a long number 
of years docs not validate it. Honce all ceoscs being illegal when not specifical% 
included iu the contract under which tho raiyat pays rent, tho mere payment of 
rent including a cess for 3 years oanuot legalise an illegal impost—(Dhaleo 
Faramanik v. Annnd Chunder, 5 W. R,, Act X, 85). So although the tenant 
had been adjudged by an ex-parte decree to pay a certain cess one year, tWt is no 
reason why he should be compelled to pay it every year—(Orjoon v. Anund, , 1,0' 
"W. R., 257). On the same principle contracts for unlawful things are Tdid. 

Abwabs not recover- cesses cannot be recovered, even from the tehsildar 

able tehsUtos or who has collected them for the landlord (Nolan Chnndmr 
rmediate oldexs. ^ Gobinda, 25 W., R., 8). But if the money was 
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voluntarilj paid by iho tenants, the iohsildar is botmd to account to tbe landlord 
for payment made to him by the tenant (Ibid). So abwabs cannot be recovered 
eren from intermediate tonnro-holders who have contracted to pay them, and 
who have themselves collected them from the under-tenants (Badhika Mohun v. 
Gunga Frasad, 7 Bel. Bop. 142, o. e., 166, n. o.; Thomas Moliss v. Meghnath 
Thaknr, S. D. A. 1852,4; Kamala Kanta v. Kaln Mahamad, 3 B. L." B., 44, 11 
W. B., 395). 


Non-Jndicial account of illegral cesses Sir George Campbell in his 
Administration Beport of 1872-73, pp. 23—26 gives the following account of agri- 
oultural cesses:—The agricultural cesses are somewhat different in their character. 

They consist of various dues and charges levied from the 
“ I'yots addition to the I'egular rent, and generally in pro¬ 
portion to the rent. The Permanent Settlement Begulatiozis 
positively prohibited all such duties, strictly confining the zemindars to the cus¬ 
tomary rent proper j but in this as in other things these laws have been wholly 
set at defiance in modern times. The modem zemindar taxes his lyots for every 


extravagance or necessity that circumstances may suggest, as liis predecessors 
taxed them in the past. Ho will tax them for the support of his agents of 
various kinds and degi’eos, for the payment of his income-tax and his postal cess, 
for the purchase of an elephant for his own use, for the cost of his stationary of 
his establishment, for the cost of printing the forms of his rent receipts, for the 
payment of his lawyers. The milkman gives his milk, the oilman his oil, the 
weaver his clothes, the confectioner his sweetmeats, the fisherman his fish. The 
zemindar levies his benevolences from his ryots for a festival for a religious cere¬ 
mony, for a birth, for a juarriage; he exacts fees from them on all change of 
their holdings, on the exclmngo of leases and agreements, and on 'all transfer and 
sales j he imjtoses a fine on them when he settles their petty disputes, and whea 
Police or the Magistrate visit his estates; he levies blackmail on them when 
social scandals transpire, or when an offence or an affray is committed. He 
establishes his private pound near his cutcherry and realizes a fine for every head 
of cattle that is caught trespassing on the ryots’ crops. The abwabs, as these 
illegsd cesses are called, pervade the whole zemindari system. In every zemindari 
there is a uaib; under the naib there are gomastahs; under the gomastahs 
Ahere are piyadas or peons. The naib exacts a hisahana or perquisite for &d- 
justing accounts annually. The naibs and gomastahs take their share fo the 
regular abwabs; they have their little abwabs of their own. The naib occa¬ 
sionally indulges in an ominous raid in the mofnssil: one rupee is exacted from 
every raiyat who has a rental as he comes to proffer his respects, Colleoting' 
peons, when they are sent to summon raiyats to the landholder’s cutcherry, exact 
from them daily four or five annas as summon fees. 

Perhaps the best proof of the extent and nature of the illegal cesses will be 
found in the Presidency division, the most widely educated and most under the 
4ye of Government of the divisions in Bengal. The subjoined list of 27 different 
sorts of illegal cesses has been officially reported from the 24-Pergunnahs district 
alone• 


(1.) P&k khurcha.—The cess is levied to reimburse the zemindars for 
amounts paid on account of zemindar ddk tax. The rate at which it is levied 
does not exceed thine picc per rupee on the amount of the tenant’s rent. 

(2.) Chanda.—-Including bhikya or mapgon. A contribution made to the 
,, zomindar when he is involved in debt requiring speedy clearance. 

. Par^ny —^It is paid on occasion of poojah and other religious oereroo- 

aies m the zemindar’s house. The rates of its lovy is not more than fourpioe per 
rupee. * 
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(40 Toharria.--A fee paid on the occasion of audit biraiyats’ accounts at 
t}ie end of the year. 

(5.) .Forced labour or bazar.—This labour ia exacted from the raiyats without 
payment. 

(6.) Moroocha or marriage-fee.—*Paid on the occasion of a marriage taking 
place among the raiyats. It is fixed at the discretion of the zemindar. 

(7.) Ban Salami.—A foo levied on account of preparation of goor or 
molasses from sugar-cane. 

(8.) Salami.—Including all fees paid on the change of raiyats’ holdings and 
on the exchange of pottahs and kabulyuts. 

(9.) Kharij dakhil.—^A fee commonly at the rate of 25 per cent., levied on 
the mutation of every name in the zemindar’s books. 

(Id.) Taking of rice, fish, and other articles of food on occasions of feasts 
in the zemindar’s house. 

" (11.) Batta and multa kumrae.—The former is charged for oonvorsioii 
from sicca to Company’s rupee; the latter on account of wear and tear of the same. 

(12.) Fines.—Those are imposed when the zemindar settles petty disputes 
among his raiyats. 

(13.) Police khurcha.—A contribution levied for payment to police officers 
visiting the estate for investigating some crime or unnatural death. 

(14.) Jnuimajatra and rash khurcha arc exceptional imposts, levied on 
occasions of certain festivals. 

(15.) Bardarco khurcha .—A contribution levied at heavy rates by a farmer 
taking a lease of a mehal. ^ 

(16.) Tax or income-tax levied by a few zemindars to reimburse for what 
they pay to Goverameni on account of this tax. 

(17.) Doctor’s fees.—This is devied exceptionally by a few zemindars on 
the plea that they are made to pay a similar fee to Govommont, 

(18.) Tant kur .—A tax of 4 annas levied from every weaver for each 
loom. 

(19.) Dhaie mehal .—A fee levied from every wot-nnrso carrying on her 
profession in the zemindar’s estate. 

(20.) Auchora salami.—A fee paid by persons carrying on illicit manufac¬ 
ture of salt. 

• (21.) Halbhanqun,—A fee paid by a raiyat on his plough-land for the first^ 
time in each and every year. 

(22.) Mathooree jumma .—A tax levied on barbers. 

(23.) Shasbun jnmma.—^A tax levied on Moochees for the privilege of 
taking hides from the carcasses of beasts thrown away in the bhangor of a village 

(24.) Punnah khurcha.—^A contribution made by the raiyats on the day we 
pnnniah ceremony takes place. 

(25.) Bastoo poojah khurcha.—A contribution made for the worship of 
bastoo pooroosh (god of dwelling houses) on the last day of the month of PouSn 

(26.) Rashnd khurcha.—A contribution levied to supply with provisioUft 
some district authority or his followers making a tour in the. interior of tihe 
estate. 

(27.) Nazarana or presents made to the zamindar on his maTong n tonir 
through his estates. - ; 

In most distriote these oesses are peculiar to the district. In all distriots 
must be smd that these exactions largely prevail. It has been found that thsy 
are really almost quite universal, the only dmerenoo being that in some plyo s 
and in some estates they are levied in greater numbers and amount^ wad 
nstmbers and amount in otbeis. 



m 


THB BENaAL TENANCY ACT* 


ifc. ?4. 


The following' ia a translation of a list of abwabs actually exacted from tbe 
ten or fifteen house-holders of a small hamlet in Nuddoa, men neither of sub¬ 
stance nor yet of exceptional poverty. Tbe zomindari gomostahs proceeded with 
their peons to this village during the inundation of 1871, and apportioning on 
an average their requirements at 3 anxiaa to every rupee of rental, demanded a 
benevolence of fifty-four rupees and two annas. The translation is made from a 
list prepared under their own hand and admitted by them in CouH. 


Nuzzur to the naib at the punyah or the annual settlement of rent, 
when tbe first payment for the coming year is mswlo 
Nttzasur to the mahashoys or the zamiudars (of whom there are 5 
# shares) on the same occasion ... 

I^uzzur to gomastahs at the punyah 

Tulubana or summons fees of peons at the punyah ^ 

Cost of conveying bamboos of Gopalnuggur ... 

Tulubana of peon for the instalment of rent due in the month of 
Asharh 

Tulnbana of peon for the instalment of rent duo in the month of 
Bhadro 
Boat-hire 

Parboni (a donation granted at the time of the poojah) to the amla 
of the sndder cutchery ... ... 

To jamadar of the cutchery 

To oal shana (a sort of undor-baili;fi) 

Parboni to the 5 zamindars 
To Sai Bam Sen, head molurri'ir ... 

Alms to the pnrohit (a family priest) of the zamindars 
.Alms to gomastahs 
Alms to the mohurrir 

To the zamindari burknn dazes for tho Holi festival 
On account of zamindari ddk tax ... 


Bs. A. P. 
6 0 0 

5 0 0 
2 0 0 
10 0 
IOC 

0 13 0 

15 0 
1. 8 0 

6 8 0 
10 0 
1 0 0 
6 0 0 
1 0 0 
2 0 0 
12 0 0 

3 0 0 
10 0 
3 0 0 


54 2 0 

yj.; This case has been given at length to illustrate the usual nature of these 
Exactions * * *. This case was especially reported by tho Board of Bereuue 
to Government.” 

Dr. Hunter gives the following abwabs in his Statistical Account of Bmgal^ 
QyOf pp. 70-72. These are more or less in vogue in all the Bohar Districts. 

Besides the above-mentioned payment, there are a 
tiSf number of customary cesses sanctioned by immemorial 

o oesaes. antiquity, paid at harvest time by tbe cultivator to tho 

landlord or his servants. The ordinary tenure of land which will be de¬ 
scribed at length on a subsequent page, is analogous to metayer system, half the 
real or estimated out-turn of the crop at each harvest going to tho landholder and 
half to the cultivator. But before the cultivator can take his half share of the 
produce, numerous demands have to bo satisfied. These will vary in number 
and amount with the temper of the landowner, and the extent of the oultivator’s 
power of ^durance; but the following fees are generally demanded and paid 
without much reluctance:—-(!) Dahtol; (literally 10 per cent.) ia taken by the 
landlord, oompensation for dryage and wastage. (2) Manaeri, an extra seer in 
each maond—that is 2iper cent, is cdten taken by the landlord in lieu of dahialo 
^t sometimos bdth are demanded. {Zf Btdfid (UteraUy “ daily food ”). Aooor' 
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ding to Mr. Bourdillon, this is taken at the time of sowing by the landlord’s 
agents at the rate of 2^ 'lbs. of rice with condiments to match from each 
cultivator. Mr. Beames puts it to 10 fbs from each house; but the amount of 
these taxes constantly varies, and the rates which prevail in one year are 
charged in the next. (4) Mangan is taken by the same agent at harvest. 
Mr. Bonrdillon puts the amount at 6f seers for every 15 raannds, that is^ 
about 15 per cent, from each cultivator; while Mr, rates it higher^ 

80 lbs. for each plough owned by a cultivator. (5) Noeha or “ plucking ” is 
taken by the barahil at the rate of 2 chataks per maund, or about ^ per cent, 
(6) FihiOj corruption of Jihal “ each plough,” is a fee taken to cover the ex • 
pense of the landlord’s visitors, (7) Salami is a fee often demanded by the 
landlord on granting a new lease, or renewing an old one. (8) Hujatana, lite^ 
ally* “ that which is disputed,” is a fee given to the village accountant upon 
signing the quitttlnce for rent. (9) Bandidari or asitis, called in the sub-division 
of Nawada, sonari “ is the commission paid to the weigher of the produce, who 
himself, according to Mr. Beames, pays half of what he receives to the landlord. 
According to Dr. Buchanan Hamilton, the hereditary mendicants arc usually sup- 
pofted by receiving a portion of the weigher’s commission. (10) Vishnu Parit 
and agaun arc names given to the percentage of crops which is made over to 
Brahmans. Tha former is taken entirely from tlxe cultivator’s share, while the 
landowner helps to pay the latter tax. 

“ The preceding cessijs are paid by the cultivators only ; bat other classes are 
not exempted from the following:—(1) There are certain fees still claimed by 
the landlord to cover the expense of converting native money into the coin of the 
realm; such as hatta kalahdar for the conversion of copper money into sicca 
rupees, and hatta naiyab, for the conversion into the Unpees now is use. (2) Bar- 
ddnd is paid by the owners of puck-bullocks, at the rate of 3d. for each bullock. 
X3) Muiltarfa or house-rent is levied from all tradesmen at the rate of 9d. a 
year. (4) Tolai is taken from alf petty traders resorting to fairs at the daily 
rate of one chattak of oil, salt or tobacco. (5) Jalkar is a percentage on all fish 
caught in Iho village reservoirs or artificial channels. (6) Baakar, a similar per¬ 
centage on jungle produce. (7) Itasihn gilaitdazi is taken from the wages of the 
workmen who are employed in constructing an embankment on the estate. (8) 
Raaumtari is taken from the keeper of every liquor shop who sometimes has to pay 
a sun^equal to the Government deinand. (9) Kaltcharai is a fee for leave 
pasture cattle on an cstale. 

“ All these various demands are not invariably levied. In times of scarcity 
most are remitted; but in years of plenty even more will bo extorted on varioi:^ 
pleas, such as to pay the expense incurred by the landlord in marrying one of Ms 
relations, or to cover the amount of a new tax levied by Government. In fact 
the cultivator is deprived by his landlord of all but the barest necessaries; and 
ha is so ignorant that ho never thinks of applying for redress.” 

It will be observed that some of the above enumerated by Sir George Camp- 
bell and Dr. Hunter are not illegal ccsscs judicially considered. 


75. Every tenant from whom, except under any speciM 
enactment for the time hein^ in force, any 
bfundiord &um of moncy, or any portion of the produce 

Ssat'paribief®*” of his land, is exacted hy his landlord in ex¬ 
cess of the rent lawfully payable, may, withm 

* This is wroogly explained: Uujjvi means a receipt, and hujatana is whit hi p s t d for 
reoeipt. 

40 , 
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six months from the date of the exaction, institute a suit to 
recover from the landlord, in addition to the amount or value of 
wliat is so exacted, such sum by way of penalty as the Court 
thinks fit, not exceeding two Imndred rupees ; or, when double 
the amount or value of what is so exacted exceeds two hundred 
rupees, not exceeding double that amount or value. 

Old Act: —Section 11 of Act VIIT of of 1869 (B.C.) and section 10 of Act 
X of 1859 provided: '* Every under-tenant or raiyat from whom any sum is 
exacted in excess of the rent specified in his potta, or payable under the pro- 
llisions of this Act, whether as abwab or under any other pretext, shall be en¬ 
titled to recover froifi the person receiving such rent, damages not exceeding 
doable the amount so exacted or paid.” 

Except under any special enactment for the time being in force — 

See Act IX of 1880 B.C, 8. 47; Act II of 1882 section 74; Act V of 1875, a. 
38. See also p. 35 and pp. 301—313, s. 74, ante. 

Exacted’—Where a zemindar after granting a ticca lease, collects the rents 
direct from the raiyats, and the amount so received exceeds the rent due from the tic- 
cadar, the excess amount so collected is an extiction and is recoverable under this 
section—(Ram Pershad v. Ramtalial, Marsh., 655). In other words, any sum which 
is collected by a landlord in excess of the amount due to him under the agree¬ 
ment with his raiyat, is an exaction, for tfic recovery of which a suit will lie 
under this section. It is not, however, an exjiction when the excess is recovered 
by legal process, whore, for instance, a tenant supplied tlio zemindar with rice, 
on the agreement that the value of the rice was to be deducted from the rent, 
and the zemindar without malring the deduction, sued the tenant under Regula¬ 
tion VIII of 1819, and recovered the the full amount of the rent, it was held 
that this was not an exaction under this section. “ The tenant,” observed the 
Court, “ might have contracted his liability to pay tlio amount, and might have 
demanded a summary invcstigjition as to the amount duo, and he might have 
stayed the sale of the tenure by depositing the amount claimed. Instead of doing 
so, he paid the amount claimed to the zemindar. The zemindar having recover- 
' ed the amount under a proceeding proscribed by law, the question is whether 
that is an undue exaction ? Ue possibly might have demanded more than was 
due after allowing for the rice supplied, but the defendant, instead of demanding 
an investigation, paid the amount claimed with knowledge of all the facts, Can 
this be said to be an illegal exaction of rent within se^ion 10, Act X of 1859 ? 
We think that ft is not an illegal exaction of rout within the meaning that Act ” 
—•(Ohundermoni v. Debendra Nath, Marsh., 420). And where, on the allegation 
that the defendant had sublet land to him for the purpose of raising crops nnder 
a contract to share the produce between them, plaintiff sought to recover the 
value of his share of the crop which the defendant had misappropriated, it was 
held the claim was for a sum exacted in excess of the rent—(Currebollah v, 
Fakeer Mahomed, 10 W. R., 203). But a suit for the recovery of money alleged 
to have been paid by the plaintiff to an ijaradar on account of arrears of rent, 
when the same has not been applied to the purpose for which it was given, is 
cognizable under this section—(Brojo Nath v. Bhnmbhoo Chnndelr, 18 W. jGU, 
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CHAPTER IX. ; 

Miscellaneous Peovisions as to Landlords and Tenants. 

Improvements. 

“In drafting tliese provisions as to compensatiofi, we have utilized The 
Oudh Beni Act XIX of 1868, sections 22-26 : The North-Western Provinces Bent 
. T,t,n.(llmil and Tenant (Ireland) Act. 1870, 


^ ') 1(5/0^ tJO emu OS7 T lu* vMi ^-w- ^ 

Provinces Tenancy Act IX of 1883 may have been also used. The first two" 
Acts are available in Stoke’s edition of the Legislative Enactments of India ■ wa 
reproduce below extracts from the Irish Laud Act. 


Exteaots from the Irish Lakd Act, 1870 (33 & 34 Vtct, Chap. 46.) 

4. Any tenant of a holding who is not entitled to compensation under 
sections one and two of this Act, or either'of such sec» 
p£t offaSS5OT?mlnt”“' entitled, does not make any claim under the 

said sections, or either of them, may on quitting his hold¬ 
ing, and subject to the provisions of section three of this Act, claim compen¬ 
sation to be paid by the landlord under this section in respect of all improve- 
meuta on his holding made by him or his predecessors in title. 

Provided that— • 

(1.) A tenant shall not be entitled to 
ii^rov^’mentS^ respect of any of the improvements 

is to say— 

(a.) In respect of any improvement mad& before the passing of this Act 
and twenty years before the claim of such compensation shall have 
been made, except permanent buildings and reclamation of waste land • 
or ’ 


any compensa- 
following; that 


(b.) In respect of any improvement prohibited in writing by the landlord 
as being and appearing to the Court to be calculaied to diminish the 
, general value of the landlord's estate, and made within two years after 
the passing of this Act, 'or made daring the unexpired residue of a 
lease granted before the passing of this Act; or 
(c.) In respect of any improvement made either before or after the passinjr 
of this Act in persuance of a contract entered into for valuable con-' 
sideration therefor; or 

(Subject to the rule in this section mentioned as to contracts) in res¬ 
pect of any improvement made, cither before or after the passing of 

,this Act in contravention of a contract in writing not to make such 

improvement; or 

In respect of any improvement made either before or after the passing 
of this Act which the landlord has undertaken to make, except in casm 
where the landlord has failed to perform his undertaking within 
reasonable time. ® * 

A tenant of a holding under a lease or written contract made before’ 

”3? I?.“‘“K lefag 

dist^bod by the act of the landlord m or on quitting 

. 1 .. . -L. . to any comiionsation in respect of any impW 

to which compensation is expressly excluded by such Icaw ir 


(d.) 


(«•) 


( 2 .) 

teumeJea 


BxeeDtion 
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(3.) A tenant of a holding under a lease made either before or after the 
passing of this Act for a term certain of not less than thirty-one years, or in oase 
of leases made before the passing of this Act for a term of a life or lives with or 
without a concurrent term of years, and which leases shall have existed for 
thirty-one years before the making of the claim, shall not be entitled to any com¬ 
pensation in respect of any improvement, unless it is specially provided in the 
lease that he is entitled to such compensation, except permanent buildings and 
reclamation of waste land, and tillages or manures, the benefit of which tillages 
or manures is unexhausted at tho time of the tenant quitting his holding: 

(4.) A tenant of a holding, who is quitting the same voluntarily, shall not 
be entitled to any compensation in respect of any improvement when it appears 
tb the Court that such tenant has been given permission by his landlord to dis¬ 
pose of his interest in his improvements to an incoming tenant upon such terms 
as the Court may deem reasonable, and the tenant has refused or neglected to 
avail himself of such permission. 

(6.) Out of any moneys payable to the tenant under this section, all sums 
due to the landlord from the tenant or his predecessors in title in respect of rent, 
or in respect of any deterioration of the holding arising fn>m non-observance on 
the part of the tenant of any express or implied covenant or agreement may be 
deducted by the landlord, and also any taxes payable by the tenant duo in res¬ 
pect of holding and not recoverable by him from the landlord. 

Any contract between a landlord and a tenant wliereby the tenant is prohi¬ 
bited from making such improvements as may be required for the suitable occu¬ 
pation of his holding and its due cultivation shall be void both at law and in 
equity, but no improvement shall be deemed to bo required for the suitable occu¬ 
pation of a tenant’s holding knd its due cultivation which appears to the Court to 
diminish the general value of tho estate of the landloi*d, nor shall anything in 
this Act contained authorise or empower any tenant or occupier, without the 
previous consent in wnting of the landlord, or break up or till any land or lands 
usually let, occupied, or used as grazing or grass lands or let expressly as grazing 
or meadow land, or to cut timber without the consent of the landlord ; provided 
that the tenant may cut timber planted and registered by him or his predecessors 
in title. 

Any contract made by a tenant by virtue of which he is deprived o| his 
right to make any claim which he would otherwise be entitled to make under 
this section shall, so far as relates to such claim, be void both at law and in 
equity, subject, however, to the enactment contained in the section of this Act 
r^atmg to the partial exemption of certain'tenancies, and to the provision in 
this section as to any improvement made in pursuance of a contract entered into 
for valuable consideration therefor. 

Where a tenant has made any improvements before the passing of this Act 
on a holding held by him under a tenancy existing at tho time of the passing 
thereof, the Court, in awarding compensation to such tenant in respect of such 
improvements, shall, in reduction of the claim of tho tenant, take into consider¬ 
ation the time during which such tenant may have enjoyed the advantage of 
such Improvements, also the rent at which such holding has been held and any 
benefits which such tenant may have received from his landlord in consideration, 
expressly, or impliedly, ol the improvemerts so mode. 

5, For tho purposes of compensation under this Act in respect of improve- 
ments on a holding which is not proved to be Subject 
either to the Ulster tenant-right custom or to such usage 
as aforesaid, ar where the tenant does not seek oos^n- 
in respect of such custom or usage, all improvements on such bolding sludl. 
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until the contrary is proved, be deemed to have been made by the tenant or his 
predecesBora in title, except in the following cases where compensation is claiined 
in respect of improvement made before the passing of this Act; 

(1.) Where such improvements have been made previous to the time at 
wbioh^the holding in reference to which the claim is made was conveyed on actual 
sale to the landlord or those through whom he derives title : 

(2.) Where the tenant making the claim Avas tenant under a lease of the 
holding in reference to which the claim is made : 

(3.) Where such improvements were made twenty years or upwards before 
the passing of this Act: 

(4.) Where the holding upon which such improvements wero made is 
valued, under the Acta relating to the valuation of rateable property in Ireland *at 
an annual value of more than one hundred pounds : 

(6.) Where the Court shall be of opinion that in consequence of its being 
proved to have been the pwictice on the holding, or the estate of which such 
holding forms part, for the landlord to make such improvements, such presump* 
tion ought not to bo made: 

(6.) Whore, from the entire circumstances of the case, the Court is reason* 
ably satisfied that such improvements were not made by the tenant or his prede¬ 
cessors in title: 

Provided always, that wheic it is proved to have been the practice on 
the holding or the estate of which such holding forms part, for the landlord to 
assist in making such improvement, such presumption shall be modified accord¬ 
ingly. * 

6. Any landlord or tenant who may be desii’ous of preserving evidence of 

any improvementc made by’himself or by his predecessors 
Permlasive regiatra- in title before or after passing of this Act, may at any 
t on o improvemen time (subject to the provisions hereinafter contained) file 
a schedule in the Lauded Estates Court specifying such improvements, and 
claiming the same as made by himself or his predecessors in title, and such sche¬ 
dule so filed shall be primd facie evidence that such improvements were made as 
therein mentioned: Provided always, that notice in writing of the intention to 
file such schedule, together with a copy thereof, shall he given by the landloi'd 
tq the tenant for tlie time being of the holding on which such improvements shall 
have been made (or by the tenant to the landlord, as the case may be,) within 
the prescribed time before applying to the Landed Estates Court to file the 
same ; and if the person receiving such notice shall dispute the claim made by 
such schedule, either wholly or in part, ho shall be at liberty within the pre¬ 
scribed time, and in the prescribed manner, to apply to the Civil Bill Court to 
determine the matter in difference, and in such case such schedule shall not be 
filed unless or until leave shall have been ^veu to file the same either in its 
oiiginal or in any amended form by the Civil Bill Court; provided also, that be¬ 
fore filing any such schedule, proof shall bo made in the Landed Estates Court 
by statutory declaration that the notice hereby required has been duly given, 
and that no application has been made within the prescribed tiuae by the pa^ty 
receiving such notice to the Civil Bill Court to file such schedule. 

7. Where any tenant of a holding does not claim or has not obtained com- 

Oo«.p.n««on !.»>■ ™<1« sevens one, two, or three ol thin Aot, 

iwot of payment to m- and it is proved to the satisfaction of the Court that any 
oommg tenant. tenaut, or that his predecessora in title, on, coming 

into his holding paid money or gave money’s worth with the express or ipipiiea 
consent to the landlord on account of hw so coming into his holding, theConrt 
shall award to such tenant on quitting his holding, iu respect of the sum so 
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Buoli compensation as it thinks just, having regard to the oircnmstanoes of the 
case; bat such tenant shall not be entitled to any compensation under this seo- 
tion when it appears to the Court that such tenant lias been given permission by 
the landlord to obtain such satisfaction from an incoming tenant in respect of 
the money so paid, or the money’s worth so given by him, and on such terms as 
the Coart may think reasonable, and such tenant has refused or neglected to 
avail himself of such permission; moreover, where the money or money’s worth 
paid or given by any tenant claiming compensation under this section on coming 
into his holding, was pdd or given, in whole or in part, in respect or as covering 
the value of any improvements on the holding, care shall bo taken that such ten¬ 
ant shall not receive compensation in respect of the same improvements under 
this section and also some other section of this Act; provided that out of any 
moneys payable to the tenant under this section all sums due to the landlord 
from the tenant or his predecessors in title in respect of rent, or in respect of any 
deterioration of a holding arising from non-observance on the part of the tenant 
of any express or implied covenant or agreement, and also any taxes payable by 
the tenant due in respect of the holding, and not recoverable by him from the 
landlord, may, if not deducted under the provisions of section four of this Act, 
be deducted by or on behalf of the landlord : provided always, that the section 
shall not apply when such money or money’s worth has been paid during the 
existence of a lease made before the passing of this Act. 

8. Where a holding is proved to be subject to the Ulster tenant-right cus¬ 

tom or such usage as aforesaid, and where the tenant 
claims under such custom or usage, and such custom or 
usage extends to away-going crops, the compensation pay¬ 
able in respect of away-going crops shall bo dealt with according to the custom 
or usage, but the tenant of every other holding, which is not proved to bo subject 
to the Ulster tenant-right castora or such usage as aforesaid, or in respect of 
which no claim is made under such custom or usage, shall, in the absence of any 
agreement in writing to the contrary, on quitting his holding, bo entitled to all 
bis away-going crops, or at the option of the landlord to bo paid the value of the 
same. 

9. For the purposes of this Act, ejectment for non-payment of rent, or for 

breach of any condition against assignment, sab-lettings 
bankruptcy or insolvency, shall not bo deemed disturbance 
of the tenant by act of the landlord, and for the purposes 
of this Act a person who is ejected for non-payment of rent, or for breach of any 
such condition as aforesaid, and is not disturbed by act of the landlord within 
the meaning of this Act, shall stand in the same position in all respects as if he 
were quitting his holding voluntarily; provided that in the case of a person 
claiming compensation on the determination by ejectment for non-payment of 
rent of a tenancy existing at the time of the passing of this Act, and continuing 
to exist without alteration of rent up to the time of such determination, the 
Court may, if it think fit, treat such ejectment as a disturbance, if the arrear of 
rent in respect of which it is brought did not wholly accrue within the three 
previous years, and if any earlier arrear remained due from the tenant at the 
time of commencing the ejectment, or, if, in case of any such tenancy of a holding 
held at an annual rent not exceeding fifteen pounds, the Court sliall certify that 
the n6to-paymefl,t of rent causing the eviction has arisen from the rent being an 
exorbitant rent; provided that no tenant who shall have given notice of surreu- 
aftemirds refuse to give up poBsessioa in pursuance of sudb notice, 

** 4 ! entitled to any compensation under seeiion three of this Act. thougli' 
j.'iUvijpted by the laudlord iu a suit founded on such •no tice . 
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10. Any landlord may, after six months’ notice in writing to be served 

upon the tenant, or left at his house, resume possession 
li^sMuuired for* ^ from a yearly tenant of so much land (not to exceed in 
bourexa* oottageB. jjjjg ^hole one-twenty-fifth part of any individual holding) 

as he may require for the bond fide purpose of erecting thereon one or more 
labourers’ cottages, with or without gardens attached, and such resumption of 
land shall not, unless the Court shall be of opinion that same was unreasonable, 
be deemed a disturbance of the tenan? within the meaning of this Act, and shall 
not subject the landlord to any claim for compensation, except iq respect of W 
provemeuts, beyond an abatement of rent proportionate to the annual value of 
the land so taken by the landlord. 

11. For the purposes of this Act a tenant shall be deemed to have deriv^ 

* his holding from the preceding tenant if he has paid to 

preceding tenant any money or given to him any 
money’s worth in respect of his holding, or has taken 
such holding by assignment or operation of law from the preceding tenant; and 
where a snccession of tenants have derived title each from the other, the earlier 
in such snccession shall be deemed to be the predecessor of the later, and the 
later in such succession shall be deemed to be the snccessor of the earlier. 

12. A tenant of a holding which is not proved to be subject to the Ulster 

tenant-right custom or such other usages as aforesaid, 
holding, or the aggregate of whose holdings, in 
Ireland, is valued under the Acts relating to the valuation 
of rateable property in Ireland qt any annual value of not less than fifty pounds, 
shall not be entitled to make any claim for compensation under any provision of 
this Act in cases where the tenant has contracted hj writing with his landlord 
that he will ndt make any such claim. 


Section 13 repealed. 

14. Where it is proved to the Court that the tenant of any holding held 
Eviction in certain tenancy from year to year existing at the time of 

oaaesnot tobe deemeda the passing uf tins Act is evicted by the landlord by 
disturbance- reason of the persistent exercise by snch tenant of any 

right not necessary to the due cultivation of his holding, and from which such 
tenant is debarred by express or implied agreement with his landlord, such evio- 
tibn shall not be deemed a disturbance of the tenant by the act of the landlord ; 
or where the tenant of any holding* so held as last aforesaid at the time of the 
passing of this Act is evicted by the landlord by reason of the tenant’s unreason¬ 
able refusal to allow the landlord, or any person or persons authorised by him 
in that behalf, he or they making reasonable amends and satisfaction for any 
injury to be done or occasioned thereby, to enter upon the holding for any of the 
purposes following, that is to say, 

Minin g or taking minerals ; 

Quarrying or taking stone, marble, gravel, sand, or slate; 

Cutting or taking timber or turf; 

Opening or making roads, drains, and water-courses; 

Viewing or examining the estate of the holding and all buildings or im% 
provements thereon; 

Hunting, shooting, or fishing or taking game or fish ; 

Such eviction shall not be deemed a disturbance of the tenant by the aot ef 
landlord, unless it shall be shown that the landlord is persisting in such eviekob 
after such ref usal has been withdrawn by the tenant. 

BxwsKpuon ol oevtoin compensation shall be payable tbe 

preceding proTiflioaa of this Act in re^paot of-r* 
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(1.) Any demense land, or any holding ordinarily termed “ townparks ” 
adjoining or near to any city or town which shall bear an increased value as 
accommodation land over and above the ordinary letting value of land occupied 
as a farm, and shall be in the occupation of a person living in such city or town, 
or the suburbs thereof, or any holding let to be used wholly or mainly for the 
purpose of pasture, and valued under the Acts relating to the valuation of pro¬ 
perty in Ireland at an annual value of no|| less than fifty pounds, or any holding 
let to be used wholly or mainly for the purposes of pasture, the tenant of which 
does not actually reside on the same unless such holding adjoins or is ordinarily 
used with the holding on which such tenant actually resides: Provided that 
nothing herein contained shall pi*eveut the tenant of any such holding making 
any claim which he otherwise would be entitled to make under sections four, 
five, and seven of this Act; or, 

(2.) Any holding which the tenant holds by reason of his being a hired 
labourer or hired servant; or, 

(3.) Any letting in conacre or for the purposes of agistment or for tem¬ 
porary depasturago; or, 

(4.) Any holding let and expressed in the document by wbich it is let to 
be so let for the temporary convenience or to meet a temporary necessity either of 
the landlord or tenant, and the letting of which has determined by reason of the 
cause having ceased which gave rise to the letting. 

(6.) Any cottage allotment not exceeding a quarter of an acre. 

Definitions. 

70. In the construction of this Act the following words and expressions 
Qenstai deflnitione have the force and meaning hereby assigned to them, 

unless there be something in the subject or context repug¬ 
nant thereto: , 

The term ** person ” or “ party ” shall extend to and include any body poli¬ 
tic, corporate, or collegiate, whether aggregate or sole, and any public company: 

The term “county" shall extend to and include couuty of a city, and county 
of a town, and a riding of a county,.where such county of a city, county of a 
town, or riding of a county is appointed for civil bill purposes: 

The term “ pre.'seribed ” shall mean preecribod by any rules made in pur¬ 
suance of this Act: ^ 

The tefm “ lease” shall include an agreement for a lease: 

The term “ settlement ” as used in this Act shall includo any Act of Parlia¬ 
ment, will, deed, or other assurance or connected set of assurances whereby par¬ 
ticular estates or particular interests in land are created, with remainders or iu- 
tereste expectant there on; and every estate and interest created by appointment 
made in exercise of any power contained in any settlement or derived from any 
settlement shall be considered as having been created by the same settlement; 
and an estate or interest by way of resulting use or trust to or for tho settlor, or 
his heirs, executors, or administrators, shall be deemed to bo an estate or interest 
under the same settlement: 

The term “ landlord ” in relation to a holding shall include a superior mesne 
or immediate landlord, or any person for the time being entitled to receive t^ 
rents ami profits or to take possession of any holding: 

The term “ tenant ” in relation to a holding shall mean any tenant from year 
to year, and any tenant for a life or lives or for a term of years under a lease or 
contract for a lease, whether the interest of such tenant has been atiquired 1^ 
migimi contract, lawful assignment, devise, bequest, or act and operation of 
lapf i and where the tenancy of any perCKm toving bera a tenant under a tenaaqy 
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whiiili does not disontitlo bim to compensation under this Act is determined or 
expiring, ho shall, notwithstanding such determination or expiration, bo doomed 
to be a tenant until the compensation, if any, due to him under this Act has been 
paid or deposited as in tJiis Act provided: 

The terra “ improvements shall mean in relation to a holding— 

(1.) Any work which being oxecutod adds to the lotting value of the hold¬ 
ing on which it is executed, and is suitable to such holding; also, 

(2.) Tillages, manures or other like farming works, the benefit of which 
is unexhausted at the time of the tenant quitting his holding. 

71. This Act shall not apply to any holding which is not agrioultural or 
Agrloultural or pasto- pastoml in its chamotcr, or partly agrioultural and partly 
nl npldinga only sabjeot pastoral; and the term “ holding ” shall include all land 
to this Act. of the above character hold by the same tenant of the 

same landlord for the same term and under the same contract of tenancy, 

^2. This Act may bo cited for all purposes as “ The 
Short title. Landlord and Tenant (Ireland) Act, 1870. 


Short title. 


Applioation of Act 73. This Act shall apply to Ireland only. 

Sections 6 and 7, Land Law (Ireland) Act, 1881 (44 and 45 Viet. 0. 40) 
embody the present law as regards compensation for tenants, improvements in 
Ireland 


“ There shall bo repealed as much of section three of the Landlord and 
Tenant (Ireland) Act, 1870, as provides for the scale of compensation, and so 
much of the same section as declares that in no case shall the compensation 
oxceod the sum of two hundred and fifty pounds, and so much of the same section 
as declares that a tenant in a higher class of the scale may at his option claim 
compciisation under a lower class, and so much of the same section as prohibits 
tenants of holdings valued at such suras as aro iu the said section mentioned, and 
making such claims for compensation for disturbance as are in tho said section 
mentioned from being entitled to make a sopai-ato or additional cltum for im- 
proveraonts other than permanent buildings and reelarnation of wasted land, and 
tlio said section three shall hereafter lie read as if from such section wore omitted 
tho words “ for tho loss Avhich tlio Court shall find to be sustained by him by 
reason of quitting his holding.” 

^ So tlmt tho said section shall bo read as providing that tlie tenant therein 
mentioned shall bo entitled to sneh.compensation as tho Court, in view of the 
circumstances of tho case, shall think just, subject to the scale of compensation 
hennuaftcr mentioned. TJio compensation payable niulcr the said soctiou in the 
case of a tenant distui'bed in his holding by the act of a laudlj^rd after tho passr 
ing of this Act, shall ho as follows in tho case of holdings :— 

Where the rent is thirty pounds or under, a sum not exceeding seven years’ 

cent. 


Where tho I'cnt is above thirty pounds and not oxcoodiug fifty pounds, A 
sum not exceeding five years' rent. 

Whore the rent is above fifty pounds and not exceeding one hundred pounds 
a sum not excoodiug four yoaiv’ rout. 

Whero the rent is above one hundred pounds and not exceeding throe 
hundred pounds, a sum not oxcoeding throe yeai-s’ rout. 

Whore tho rent is above three Imndi'od pounds and not exceeding five hun* 
drod pounds, a sum not exceeding two years’rent. - " 

Where the rent is above five hundred pounds, a sum not exceeding one 

rcufc. 


^ Any tenant in a higher class of tho scale may, at his option, claim mkpsttn 
satiou uudur a lower class, provided such oomponsatiou shall not exceed tW'^m 
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to which ho would he entitled under such lower class on the assumption that the 
rent of his holding was reduced to the sum (or where two sums arc meationod, 
the higher snra) stated in such lower clnas. 

From and after the passing of this Act, the thirteenth section of the Land¬ 
lord and Tenant (Ireland) Act, 1870, shall be, and the same is hereby, repealed. 

Ametidment of Law as to Com-pensation for improvements, 

Sectiem 7.—A tenant on quitting the holding of which he is tenant, shall 
not be d<'pi*ivod of his right to receive compensation for improvements under tho 
Landlord and Tenant (Ireland) Act, 1870, by reason only of tho determination 
by surrender or otherwise of the tenancy subsisting at the time when such im¬ 
provements were made by such tenant or his predecessors in title, and tho accep¬ 
tance by him or them of a new tenancy. 

Where in tracing a title for the purpose of obtaining compensation for im¬ 
provements, it appears tliat an outgoing tenant has surrendered his tenancy in 
Ollier tliat some other person may bo accepted by the landlord as tenant in his 
place, and such other person is so acsceptod as tenant, the outgoing tenant shall 
not be precluded from being deemed tho jiredecessor in title of tho incoming 
tenant by reason only of such .surrender of tenancy by him. 

The Coui’t, in adjudicaiing on a claim for corajionsation for improvements 
made bcfoi’e any such change of tenancy or of tenants, .shall take into consider¬ 
ation all tho (jircumstancos under which such change took place, and shall admit, 
reduce, or disallow altogether such claim as to tho (kiiirt may seem just. 

A flax-scntching mill, oUicrwi.se suitable to the holding on which it is oreo- 
tod, shall not ho doomed to bo unsuitable to the liolding on which it is crcjctod, 

reason only that it is available for purposes beyond those of the holding on 
which it is situate. 

76. (.1) jPor tlio piirposCwS of tins Act, the term “ improvo- 

Deflnition of «ini. nicnt ” uscd with rofcreiice to a raiyat’s hold- 
provement.” ni(!an any work which adds to the 

value of the holding, which is suitable to the liolding and con¬ 
sistent with the purpose for which it was lot, and which, if not 
executed on the holding, is either excjcutcd directly for its bene¬ 
fit, or is, after execution, made directly beneficial to it. 

Consistent ^th the purpose for which it was let Not only should 
the work add to the value of the holding, hut it must bo consistent with tho 
pnipo.so for which it was let. 

“ The principle of giving protection to tho landlord against improjmr usage 
of tho land by the tenant was generally recognized in Europe.” (Ills Esecellcnaj 
the Viceroy, Dehafo on fhc THU.) 

“Tho raiyat ought not to divert tho land from tho purposes for which it 
was lot.” (Sir SOntart Jiayhy, Debate on ilia DHL) 

In Anund Kumar Sfookcrjoo v. flissonath Baiierjee, 17 W. R., 416, it was 
hold that no tenant taking laud is entitled to change tho nature of that land 
£i(;m what it was when he got it, or make a permanent alteration in tho land¬ 
lord’s property ; in Tanui Oh urn Br)So v. Ram joe Pal, 23 W. R. 298, tho 
Judgo'i held that continual use of land for twenty-five years for making bricks, 
raises a strong presumption of acquicsconce on tho part of the landlord; where 
a ^uimt Ims boon guilty of a broach of duty in tho use of his land, such as 
niakmg a tank in It, building oi^ ii impropoi’ly, or changing the charaoter of the 
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cultivation, snch conduct does not nocossarily operate as a forfeiture so as to 
render tho tenant liable to pjoctment. “ The statutory rifyht of occupancy cannot 
bo extended so as to makcv it include comi)lol.e iloitviniou over land subject only to 
the payment of iciit liable to enhuncoment. The landlord is still entitled to insist 
that tho land shall be used for tho })ni-])oses for whieh it was granted, and, 
although a liberal construction may be ad(}pted, it cannot extend to a completo 
change in the mode of enjoyment ”—(liahoo Lail Saljoo v, Deonaraiii tSingh, 
I. L. 11., 3 Cal., 781; 2 C. b. R., 21)5.) In Kadunihini v. Nohin Chundcr, 2 W. R., 
16, it was held that making holes in land for providing earth for bricks or 
allowing others to do so would he doing permatuint d»,lnago to the landlord’s 
pro}»orty. The tenant of an agricultural liolding planted his joto wilh mango 
tn*es \vithont the consent of his landlord, thus changing the charaeb'r of tho land, 
Moi-o than three years afterwards the hindlord sued for a mandatory injunction 
to have tho mango trees removed, it was hold Ihul, Inivnng stood by and allowed 
the tenant to spend his labor and capital in the land without taking any action 
in the mait(jr, the landlord was not entilled to a mandatory injunction—(Myna 
Misser v. llalikun, I. L. U., 0 Cal., 601).) 

Directly for its benefit :—The following explanation is given in the Cen¬ 
tral Proviaecs Tenancy Act (s. 3, cl., H) ; ‘‘ Kx]»l}ination 2:—A work which 
l)enefits several holdings may bo deemed to he with respect to each of them, an 
improvemejR.” 

76. (2) Until tho contrary is shown, the follow^ing shaU bo 
y>rcsumod to bo improvements within tho moaning of tliia 
section :— . *. 

(rt) the construction of wells, tanks, water-channels and 
other works for the storage,* supply or dlstrilnition of 
water for tho purposes of agriculture, or for tho use of 
men and cattle cm])loycd in agritmlture ; 

(ft) the preparation of land for iri'igation; 

(c) the drainage, reclamation from rivers or other watoi’s, or 
* protection from floods, or from erosion or other damage 

by water, of land used for agricultural purposes, or 
waste-land which is culturahle; 

{d) the reclamation, clearance, enclosure or permanent im¬ 
provement of land for agricultiiKil purposes; 

(c) the renewal or re-construction of any of the foregoing 
works, or alterations therein, or additions thereto ; and 
(f) tho erection of a suitable dwelling-house for tho raiyat 
and his family, together with all necessary out-ofllccs. 

Clauses (a) fo (f.) lU-o tho same as in the Land Tmjn'ovemeni Loans Act; XTX 
R.C. of 188.S. Clauses (/>) Sind (/) have no piano in the North-VVosiorn Pro'- 
viiicos Rent Act XIT of 1881 or tho Oudh Rout Act XIX of 1868. Clause (6) 
has boon eniictcd with an eye to tho Rengal Irrigation A(ii, and the reason of 
clause (/) is apparent. 

Construction of wells and tanks This supersedes MoninUra Chnndor 
V. Mttuoeruddin, 8 B. li. 11., App. 40. 
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Water Ohaimels: —The Bengal EmbankmoxKb Act dodnos a Water-course 
to ** include a lino of drainage, iivoir, culvert, pipe, or other channel for tho 
pEWSsago of water, whether natural or oi’tificial.” 

Drainage :— Drahutge worh under the Irrigation Act “ means any work 
in connection with a system of irrigation which has been or may heretidtor bo 
made or improved by the Government for tho purposes of tho drainage of tho 
country, whether under tho provisions of Part IV of this Act or otherwise, and 
includes oacape-channols from a canal, dams, weirs, embankments, sluices, 
groins and other works connected therewith, but does not include works for 
the removal of sewage from towns.” 

Protection from flood: —These are embankments and flood embank¬ 
ments under tho Irrigation Act:— Flood-embanhnenl “ moans any embankment 
constructed or maintained by the oflScers of Government in connection with 
any system of irrigation-works for tho protoetion of lands from inundation, or 
which may be declared by the Lieutenant-Governor to bo maintained in connec¬ 
tion with any such system; and includes all groynes, spurs, dams, and other 
protective wor®Si connected with such embankments.” And an embankment 
under the Embankment Act “ includes every bank, dam, wall and dyke, mado 
or used for excluding water from, or for retaining water upon, any land, and 
every sluice, spur, groyne, training wall or other w^ork annexed to a portion 
of any such embankment, and every bank, dam, dyke, wall, groyne, or spur, 
made or erected for the protection of any such embankment or of any land 
from erosion or overflow by or of rivers, tides, waves or waters; and also all 
buildings intended for purposes of inspection and suporv'ision.” 

Clearance—will not ii>cludo the cutting down of valuable trees. Com¬ 
pare sectiou 23 of tho Act; nor tho converting of an orchai'd or garden into 
an arable land. Sec Gopeekiasoii Gussatu v. Doulut Mir, 1 W. R,, 156, whoro 
the lease reserved th(! right in all timber, then growing or hereafter to grow, 
to the landlord, and the tenant sold the trees. In Buttuujee Eiluljee v. Oollec- 
tar of Tana, 10 W. R., P. C„ 13, tho Piivy Council observed: “ The trees on 
the land, and the right to cut down and sell those rights was incident to tho 
proprietorship of tho land.” 

tirection of a suitable dwelling house: — As to tho.raiyats’ power^of 
erecting a suitable house for himself and his family, see notes under section 
20, bastoo lands. Bat a lessee cannot build on land held by him for cultiva¬ 
tion —(Jugut Chunder v. Esluin Clmnder, 24 W. R., 220.) 

76. (3) But no work executed by the raiyat of a holding 
shall he deemed to he an improvement for the purposes of this 
Act, if it substantially diminishes the value of his landlord's 
property. 

77. (1) Where a raiyat holds at fixed rates or has an 

occupancy-right in his holding, neither the 
of raiyat nor his landlord shall, as such, be en- 
titled to prcvcnt the other from making an 
improvement in respect of the holding, except 
on tho ground that he is willing to make it himself. 

raivat and his landlord wish to make the 
same improvement, the raiyat shall have the prior right to make 
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it, unless it affects another holding or other holdings under the 
same landlord. 

See notes under section 76. 


78. If a question arises between the raiyat and his land¬ 
lord— 

Collector to dooida (a) as to tho right to make an improre- 

giioBtion aa to ristht to ' ' , ^ * 

make improvement, &o. mOUt, Or • 

(i) as to whether a particular work is an improvement, 
the Collector may, on the application of cither party, decide the 
question, and his decision shall be final. 


79. (1) A non occupancy-raiyat shall bo entitled to con- 
^ ^ . struct, maintain and w'pair a well for tho irri- 

provements in caao of gatiou ol lus holding, With all wfrks incidcu- 

non-ooonpancy-holdmg V* , ,, . ^ . -j. i i j n* 

tal thereto, and to erect a suitable dwelling- 
house for himself and his family, with all necessary out-offices; 
but shall not, except as aforesaid and as next hereinafter provi¬ 
ded, be entitled to make any other improvement in respect of 
his holding without his landlord’s permission. 

(2) A non-occupancy-raiyat who would, but for the want 
of his landlord’s permission, bo entitled to'^nake an improvement 
in respect of his holding, may, if he desires that the improve¬ 
ment be made, deliver, or cause to be delivered, to his landlord 


a request in writing calling upon him to make the improvement 
within a reasonable time; and, if the landlord is unable or 


neglects to comjily with that request, may make tho improve¬ 
ment himself. 


“ Wo have in section 79 provided that a non-occnpancy raiyat shall bo 
entitled to oonstract a •well for fho irrigation of his holding. A well constructed- 
under this provision will Ik) an improvomont witliin the meaning of the Act, and 
tho raiyat will, on being ejected, bo entitled to receive compensation for it. 
The high importance of facilitating and enconraging tho construction of all 
works of irrigation in this country, with a view to tho prevention of famine, 
points to tho necessity of this.” {8. G. B. III.) 


80. (1) A landlord may, by application to such Eevenuo- 

Bogiiitr»tton of land- offiocr OS thc Local Govemmont may appoint, 
lord's improvements, register any improvement which be has law¬ 
fully made or which has been lawfully made at his expense or 
which he has assisted in a tenant making. 

(2) The application shall be in such form, shall contain such 
information, and shall he verified in such manner, by local in¬ 
quiry or otherwise, as the Local Government from time to time 
by rule directs. 
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(3) The oflflcor receiving the application may reject it if it 
has not been made within twelve months— 

(a) in the case of imijrovcmeiits made before the comracncc- 
ment of this Act—from the commencement of this 
» Act; 

(i) in the case of improvements made after the commence¬ 
ment of this Act—from the date of the completion of 
• the work. 


This section sboiilcl bo roatl •with section 33 anfe. 

The Local Government has framed the following rules under this section :— 
1. An application for the registration of a landloi’d’s improvement may 
bo presented to the Collector of the district or to the officer in cluirgo of tho 
suh-division in which the land benefited by tho improvement is situated, or to 
any’* Assistant jspr Deputy Collector wlio may bo especially appointed by tbo 
Government to receive sneb application. It shall, as far as practicable, bo in 
the form specified in Scdicdule 1 appended to thoao mlcs. 

“2. The officer receiving the application may, if he thinks fit, roqnire tlio 
application to present as many copies of tho application as there are tenants 
mentioned in column 7 of the application, or as thoi’c arc villages mentioned 
in column 2, and he may, as the case Jnay bo, either forward by registered letter 
• copies to the tenants whoso names arc specified, or may give notice to tho 
tenants by causing a copy to be fixed o]) in tho presence of not loss than two 
persons in some conspicuous place in every such village. In either case ho shall 
fix a date for hearing objoctions to tbo application, and shall causo that date to 
notified to tho parties concerned, either by entering it in the copies forwarded 
registered letter or by proclaiming it by beat of drum, and .by posting, in tho 
presence of not less than two persons, a notice declaring it in each village. 

cx|>enses of such service shall bo borne by the apjilicant for registration. 

“ 3. Tho officer may make over tho application to any of his subordinates, 
not being below tho r.ank of a canoongoo, for local enquiry and report, and shall, 
in that case, fix a date for hearing tho report, and shall causo such date to bo 
notified to the parties concerned in tho manner set forth in Rule 2. Tho 
enquiry shall bo limited to tho ascertainment of tho fact, whether the alleged 
improvement is of such a nature as to como within the moaning of section 7G 
(2), Bengal Tenancy Act, or not. 

“ 4. On the date so fixed, or on any date to which the proceedings may 
be adjourned, the officer shall hear summarily such of the parties and their 
witnesses as may attend, and shall consider any report submitted to him under 
Rule 3. He shall then decide whether the work is an improvement as defined 
in section 76 (2), Bengal Tenancy Act, and whether tho landlortl is entitled 
to register it, and shall accordingly order it to ho registered or refuse regis- 
traticta. 


“ 5. Nothing hereinbefore contained sliall preclude the officer receiving 
the application from holding a local enquiry in ]>orson, and from ordering tho 
improvement to bo rogisterwl, or refusing registration iu accordauoe with the 
result of the cnquiiy so held. 

“ (> H an order refusing to register an improvomont is passed by an officer 
lower in rank than the Collo<‘.tor of the district, such order shall not take effect 
until continued by the Collector of tho district.” 

The form iu the Schedule referred to in Rule (1) is as follows 
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Application under Section 80, Act VIII of 1885. 


The collector op 

The application of , son of , resident of 

, for registration of an improv(y>ncHt under Section 80 of the 
Bengal Tenancy Act, VI11 of 1885. 



A. B., 

Landhnl. 


81. (1) .If any landlord or tenant of* a lioldinj^ desires that 
evidence relating to any improvement mado 
in respect thereof 1)c recorded, he may ap|^y 
to a Revenue-officer, who shall thereupon,^ m 
a time and place of which notice shall be given to the parties^ 
record the evidence, unless ho considers that there are no reason¬ 
able grounds for making the application, or it is made to appear 
that the suhj(‘ct-mattcr thereof is under inquiry in a Civil Court. 

(2) When any matter has been recorded under this section, 
the record thereof shall be admissible in evidence in any sub¬ 
sequent proceedings between the landlord and tenant or any 
persons claiming under them. 

Tko Local GoTCrument has framed the following rule under sub-soc- 
tion (1):— 

Section 81 (1) :—“ Evidence relating to any improvement under this sub¬ 
section shall bo recorded by tho Reveimo-oflicer specified in Rule 1 of this* 
Chapter (Rule 1 under see. 80) who shall exercise tho powers of a Civil Court 
in the trial of snits, and shall be guided by the provisions of sections 182 and 
184 of tho Civil Procedure Code.” 

Section 182 of the Civil Procedure Code requires that the evidence shall bo. 
taken down in writing in the language of the Court by, or in the presence and 
under the personal direction and superintendence of, the Judge, generally in tho 
form of a narrative, and, when completed, shall bo read over, and, if noco^ary, 
corrected and signed by tho Judge. Section 184 pi'oscribos that when the 
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ovidence is not taften in writing by the Jndgo, ho shall make a memorandum ,pf ^ 
the substance of the evidence of each witness, and that the memorandum shtdl^'' 
bo written and signed by the Judge. 

82. (1) Every raiyat who is ejected from his holding shall 
componsation for lio entitled to Compensation for improvements 
raiyats'improvements, ipp-hich havG been made in respect thereof in 

accordance with this Act by him, or by his predecessor in in¬ 
terest, and for which compensation has not already been paid. 

(2) Whenever a Court makes a decree or order for the 
ejectment of a raiyat, it shall determine the amount of compen¬ 
sation (if any) due under this section to the raiyat for improve¬ 
ments, and shall make the decree or order of ejectment condi¬ 
tional on the payment of that amount to the raiyat. 

(3) No compensation under this section for an improvement 

phn.n be claimable where the raiyat has made the improvement 
in pursuance of a contract or under a lease binding him, in 
consideration of some substantial advantage to be obtained by 
him, to make the improvement without compensation, and he 
has obtained that advantage. • 

(4) Improvements made l)y a raiyat between the 2nd day 
of March 1883, and the commencement of this Act, shall bo 
deemed to have been made in accordance with this Act. 

(5) The Local Government may, from time to time, by 
notification in the official Gazette, make rules reejuiring the ^ 
Court to associate with itself, for the i)urposc of estimating the 
compensation to be awarded under this section for an improve¬ 
ment, such number of assessors as the Local Government thifiks 

fit and determining the qualifications of those assessors and the 
mode of selecting them. 

Section 178, aub-scction (1), clause (d), provides that nothing in any contract 
betwoen a landlord and a tenant mad<) Za/ore or after tho passing of this Act, 
shall take away tho right of a tenant as provided by this Act to claim coinpen- 
sation for improvements. 

The 2nd day of March 1883 is the day on which leave was obtained to in¬ 
troduce tho Bengal Tenancy Bill into tho Council. 

No rules have yet been framed by the Local Government under this sub¬ 
section. The Committee appointed to consider and advise on the form of tho 
rules under this Act remarked :—“ With regard to section 82, it may be permit- 
bid to us to hope that cases of ejectment will bo rare. It is probable, too, that 
the amount of compensation awardablo in such cases will not orduiarOy be very 
largo. It seems to us a matter of some difficulty to specify in a rule tho 
(jualitications of pci'sons whoso assistance would bo usofni to tho Court j and 
. We are unwilling to add to tlie costs of the trial by piosoribing a procedure 
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whiob. would inVolve an expenditure inoomnionsurato witlf the amount of the 
compensation. If it should, bo found hereafter, that the Courts experience a 
practical diflBculty in the decision of these cases, and express a wish for the 
appointment of asses.sors, the question of making u rule may be farther" consi¬ 
dered.” 


83. (1) In estimating the compensatjion awarded under 
Principle on which the last forcffoing soctiou for an improvement, 

oompenaation utobe 

ectimated. regard shall be had— 

{a) to the amount by which the value, or 
the produce, of the holding, or the value of that 
" product), is increased by the improvement; 

(6) to the condition of the improvement, and the probable 
duration ol‘ its effects; 

(c) to the labour and capital required for the making of 
such an improvement; 

{d) to any reduction or remission of rent or any other 
advantage given by the landlord to the raiyat in oonsU 
deration of the improvement; and 
(<?) ill the case of a reclamation or of the conversion of 
unirrigated into irrigated land, to the length of time 
during which the raiyat has had the benefit of the 

improvement at ah uiicnhanced rent. 

* 

(2) When the amount of the compensation has been 
assessed, the Court may, if the landlord and raiyat agree, direct 
that, instead of being iiaid wholly in money, it shall be made 
wholly or partly in some other way. 

• The North-Western Proviiicos, Act (XII of 1881) provides that such 
compensation may at the option of Iho landlord bo made (1) by payment in 
money; (2) by a rent to be charged on the land ; (3) by the grant of a bene* 
ficial lease; or (4) partly by one or more, and partly by tlio others or other of 
the same ways. I’his sab-.section empowers the Court to direct payment othec- 
wise than in money, when both, the landlord and the raiyat agree, bat not other¬ 
wise. 

Acquisition of land for building and other purposes, 

84. A Civil Court may, on the application of the land- 

Aoquiaition of land lord of a holding, 

SrpowS*”* and on being satisfied that he is desirous 

of acquiring the holding or part there of 
some reasonable and sufficient purpose, having relation to tbo 
^ood of the holding or of the estate in which it is comprised, 
including the use of the ground as building ground, or for any 
religious, educational or charitable purpose, 

. 42 * 
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and on beiilg satisfied on the certificate of the Collector that 
the purpose is reasonable and sufficient, 

authorise the acquisition thereof by the landlord upon such 
conditions as the Court may tliink fit, and require the tenant to 
sell his interest in the whole or such part of the holding to the 
landlord upon such •terms as may bo approved by the Court, in¬ 
cluding full compensation to the tenant. 

“We have inserted a new section (84) giving power to landlords to acquire 
^ compulsory sale, through the Civil Court, and at a price to be fixed .by the 
Xfonrt, any land in their estate required for building purposes or for religious, 
charitablo or educational objects. . The necessity of somo such power, especially 
with a view to provide building-sites either for new tenants or in cases of dilu- 
vion, has been strongly urged upon us. We have guarded the section against 
abuse by requiring the certificate of a Collector os to the sufficiency of the 
reason before action can be taken under it.” Vide section 144 post, (8. 0, B,) 

Suh-letting, 

85. (1) If a raiyat sub-lets otherwise than by a registered 
BestriottoM on sub- instrument, the sub-lease shall not bo valid 
***‘^“** against his landlord unless made with the 

landlord’s consent. ^ 

(2) A sub-lease by a raiyat shall not bo admitted to registra¬ 
tion if it purports to create a term exceeding nine years. 

(3) Where a raiyat has, without the consent of his landlord, 
granted a sub lease by an instrument registered before the com¬ 
mencement of this Act, the sub-lease shall not be valid for more 
than nine years from the commencement of this Act. 

• 

“ Wo have inserted a section (85) providing that if a raiyat sub-lets other¬ 
wise than by a registered instrument, the sub-lease shall not be valid against his 
landlord, unless made with his landlord’s consent; that a sub-lease by a raiyat 
shall not be admitted to registration, if it purports to create a term exceeding 
nine years (seven years was the longest term for which an occupanoy-raiyat 
could sub-let under section ,38 of the Bill No. II.); and that where a raiyat has 
without the landlord’s consent granted a sub-lease by an instrument registered 
before the commencement of the Act, the sub-lease shall not be valid for more 
than nine years from the commencement of the Act.” (N. 0. B. HI.) 

The Legislature here recognizes the right of a raiyat to sub-let his land; so 
under the old law an occupancy raiyat could sub-let his land without incurring 
forfeiture on that account— (Kalee Kishore v. Bam Ghuran, 9 W. B., 344; 
Haran Chnnder v. Mookla Suuflari, 10 W. B., 113; Jameer Gazee v. (]toneye 
W-undal, 12 W. B., 110; Khosal Mahomed v. Joynooddeen, Ib,, 451). Com¬ 
pare also 1 B. L, B., A. 0., 81; but he cannot by sub-letting alter the 
character of his bolding and convert it into an Under-tenure—(Karoo Lai 

Luchmeepot, 7 W, A, I5j Hureehnr v. Jadu Nath, J5., 114). If a man 
take land and at once sujb-let it, he will ba a middle-man and cannot acquire 
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a right of oocapancy—^Marsh., 479. But if having onco Acquired a right of 
occupancy by cultivating or holding, ho afterwards sub-let, such right of 
occupancy was not thereby forfeited. Under the wordings of the present 
sections (20 and 21), as well as, under the Full Bench decision of (Narendra 
Narain p, Ishan Chunder, 13 B. L. B., 274, it is doubtful if an occupancy raiyat 
can retain his right to the holding after sub-lotting,— Vide notes under section 
20, and section 25. The jummai rights of a kurpha uucipr-tonant are not trans¬ 
ferable without the consent of the landlord—(Bonomali v. Koylash Chunder^ 

I. L. R., 4 Cal., 135). When a lessor gives his lessee power to sub-lot, and tho 
latter sub-lets, the sub-lessee obtains rights against both of which he cannot 
be deprived without his consent—(Nohaloonissa v. Dhnnnoo Lai, 13 W. B., 
281). ]Vhere a lessee sub-lots land, the sub-lessees can have no more right to 
use the land in contravention of tho original lease than their lessor had—(Mo-' 
nindra Chandra, v. Moneemddin, 20 W. R., 230.) A lessee cannot make a 
sub-lease for a longer time than liis own leaso—(Hiirish Chunder v. Sree Kaleo, 
22 W. R., 274). Nor can a farmer or Icase.holder do so to the prejudice 
of the owner—(Raneo Shurut Sundari v. Charles Binny, 25 W, R., 347.) 
Whore a suh-loase specifies no term of tenancy, it caunot bo construed to 
have effect beyond the interest of tho grantor—(Hurish Chunder v. Sree Kaloo, 
22 W. R,, 274). 

The section speaks of a raiyat, which includes a non-occupancy raiyat 
as well. Under clause (6) of section 44, however, it appears that tho landlord 
can protect himself against snb-leaso by contract. Tho section seems to 
have been borrowed from clause {j) oi section 108 of the Ti*an3fer of Property 
Act. 

s 

Shall not he admitted to re^stration. —This is the only section which 
gives a quasi-judicial power to the registering offigor. This section applies where 
n raiyat sub-lets, but not where a tenure-holder or any other superior holder sub¬ 
lets.—Sec sections 4 and 5 ante .—A raiyat may be a raiyat at fixed rates or an 
occupancy raiyat or a non-occnpancy raiyat. A registering officer has no right to 
take evidence and determine the status of tho lessor under this seotion, but he 
may ask him as to whether he is a raiyat or a tonure-holder in order to deter¬ 
mine his jurisdiction and the answer whatever it is must bo accepted by him as 
absolute. If a raiyat sub-lots without fixing tlie term of his sublease, the regis¬ 
tering officer will question him and then admit or reject the document, as the 
sub-lease is for nine years or more. In such cosos the i*easons of admission should 
bo recorded. The following rules have been circulated by the Registration 
Department under this section; 

1. A document presented for registration under sections 12, 18, 85 and 175 
shall be first examined with reference to registration rule 42, and next with 
reference to the particular sectiou of the Tenancy Act under which it is pre¬ 
sented. 

2. In certifying its admissibility to registration, the registering officer 

shall quote registration rule 42 as well as tho particular section of tho Tenancy 
Act under which it is admitted. Thiw “ Admissible under rule 42 ; also under 
seotion so-and-so of the Bengal Tenancy Act, VIII of 1885. Correctly stam^d 
under The Indian Stamp Act, Schedule , No. 

3. When a sublease executed by a raiyat purporting to create a term excee* 
ding nine years is presented for registration, it shall bo returned at once witji 
a note to the following effect recorded on its back, inz., “ Not admissible under 
sab-seotion 2, section 85 of the Bengal Tenancy Act, VIII of 1885. The notS 
diall bq sigii^ sealed, and dated by .t^ xegbteriug officer. 
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Surrender and Abandonment 

86. (1) A raiyat not bound by a lease or other agreement 
for a fixed pcjriod may, at the end of any agri- 
surronder. cultural ycai’, surrender his holding. 

(2) But, notwithstanding the surrender, the raiyat shall be 
liable to indemnify the landlord against any loss of the rent of 
the holding for tlie agricultural year next following the date of 
the surrender, unless he gives to bis landlord, at least three 
months before he surrenders, notice of his intention to surrender. 

(3) “When a raiyat has surrendered his holding, the Court 
shall in the following cases for the purposes of sub-section (2) 
presume, until the contrary is shown, that such notice was so 
given, namely:— 

(a) if the raiyat takes a new holding in the same village 
from the same landlord during the agricultural year 
next following the surrender; 

{b) if the raiyat ceases, at least three months before the end 
of the agricultural year at the end of which the sur¬ 
render is made, to reside in the village in which the 
surrcndcred^olding is situate. 

(4) The raiyat may, ,if he thinks fit, cause the notice to be 
served through the Civil Court within the jurisdiction of which 
the holding or any portion of it is situate. 

(5) When a raiyat has surrendered his holding, the land¬ 
lord may enter on the holding and cither lot it to another tenant 
or take it into cultivation himself. 

(fi) When a holding is subject* to an incumbrance secured 
by a registered instrument, the surrender of the holding shall 
not be valid unless it is made with the consent of the landlord 
and the incumbrancer. 

(7) Save as provided in the last foregoing sub-section, no¬ 
thing in this section shall affect any arrangement by which a 
raiyat and his landlord may arrange for a surrender of the whole 
or a part of the holding. 

The Old ActThe former law was section 20, Act VIIT (B.C.) of 1869. 

^ Any raiyal, who desires to relinquish the land held or cultivated by him, shall ■ 
he at liberty to do so, provided he gives notice of his intention in writing, to the 
person entitled to the rent of the land or his authorized agent, in dirtriots or 
parts of districts where the Kasli year pi-evails, in or before the month of Jeit,- 

m distiicts or parts of districts where the Bengali year prevails in or before; 
the month of Pons of the year preceding that in which the relinquishment is to ■ 
bo-ve effect. I# he foils to give such uotico^ and the land is not let to a»y oih^, 
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person, he shall continue liable for the rent of the land. If'the person entitled 
to the rent of the land, or his agent, refuse to receive any such notice, and to 
sign a receipt for the same, the raiyat may make an application on plain paper 
to the Collector in whoso jurisdiction the land is situated, who shall thereupon 
cause the notice to be served on such person or his agent in the manner provided 
in section 14." 

Application of the Section The section speaks of raiyats only, and not 
1 to tenants in general—see sections 3, 4 and 5. Hence a 
tenantB®* other^ man tenure under a dur-mourosi mokuiavi lease of land which 
raiyats. ia not let for jigrieultural puqioses cannot be put nn end 

to by a mere relinquishment on the part of tho lessee, although after notice to 
the landlord; tho principle laid down in tho case of lleoralal Pal v. Neolmony 
Pal, 20 W. R., 383, where it was held that a palnidar cannot of his own option 
relinquish his tenure, is applicable to all iutcrmeiliate tenures botvfeen the zemin¬ 
dar and tho cultivator of the soil, except those^liold on farming leases—Jadoo- 
nath V. Sohoono, Kilburn & Co., 1. L. R., 9* Cal., 071; 12 C. L. R., 343). 
In Hitalal Pal v. Nilmaru Pal, 20 W. R., 38.3, it was observed ; “ The point 
which we reserved for cousidoratiou in this case is whether it is optional 
with a patnidar to surrender tho patni, which he holds, at any time, and to plead 
such surrender in answer to a suit for rent. Wo are clearly of opinion that, 
whether or not, tho Civil Court might, upon sufficient ground, give relief in a 
suit brought to dissolve a contract between the zemindar and his patnidar, it is 
certainly not open to a patnidar qjf his own choice to throw up tho patni, and, by 
80 doiug, escape his liability to pay rent. Wo do not say that the contract is 
indissoluble, because many circumstances might aripe in which tho interference 
of a Court of Justice might fairly be invoked to put an end to it; but tho disso¬ 
lution of such a contract must, we think, be qn act of the Court and the result 
of proper enquiry, and cannot be taken by tho patnidar alone and pleaded in 
answer to a suit for i-ent.” So a.s regards fai-ming leases, it was hold in Raja 
Kishen V. Sankari Dasi (7 Sel. Rep., 174, o. o., 205, n. e.), that if tho landlord 
took steps to increase the rent, tho tenant had a right to surrendei* the lease, 
even if perpetual, and avoid liability. 

This section does not apply to cases where the miyat has entered into a 
• lease for a specific term ; wliere, for instance, a raiyat 

JL raiyat not bound by j^ad taken a lease, it was dcciiled that he could not relin- 
mentfora'flx^perfod*' qnish his holding during tho currency of the lease— 

(Kashoo Sing v. Messrs. Onraet and Grant, 5 W. R., Act 
X, 80; Tiluk Patuk v. Mahabir Panday, 7 B. L. R., App., 11; 15 W. R,, 454 y 
Baboo Dwarka Hass v. Gopal Dass, 1 Agra Rev. Ap., 22). But a perpetual 
contract by a man on the part of himself and his heirs, and reciting that he oP 
his heirs shall never relinquish tho joto cannot operate against the law, which 
says that any raiyat may relinquish his jote if he does so iu a legal manner-— 
(Gopal Chowdry v. Tarini Persad 9 W. R., 89). This decision possibly bolds 
good under the present section, for a perpetual contract is not an agi*eement 
for a fixed period—mde section 178. Sub-section (3), clause (c) of that section 
provides that nothing in any contmet made between a landlord and a tenant after,, 
passing of this Act, shall take away the right of a raiyat to sun-ender his holding 
in accordance with this section. Where a joint lease wjis given to many person^ 
wiio. an entirety and equality of interest among the tenants, tho resignation 
auFMndar hr a oo- lessees does not necessarily operate io 

BbMcer or by one sot void the lease—(Mohim Clrander r. Pitamhur,, 9 W. 
having fttU rights. 147). Where a member 'of a joint family is registered. 
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as jotedar in a aemindar’s sherista, not as for himself only, but as manager for 
the family, his relinquishment of the jote is not sufficient in law . to au¬ 
thorize the zemindar to make arrangements with any others he pleases— 
(Bykunta Nath v, Bissonath, 9 W. R., 268). An istafa given by a Hindu 
widow having infant sons cannot operate to destroy the title of the infants— 
(Syud Wahid AJi v. Gour Mohan, 1 Hay, 553.) A raiyat cannot relinquish a 

portion of his jote, keeping that portion only which 
cMnotberelSqmshed?* ™ay convenience. Ho may either retain the 

whole or throw up the whole in conformity with the 

provisions of this section. But as long as he retains any portion of his jote, 

ho is liable for the rent of the whole—(Saroda Sundari v. Hazee Mahomed, 
6 W' Act X, 78). But when a raiyat, holding a considerable quantity of 

land, wishes to relinquish a portion, he must specify in his notice what portion 

he relinquishes in order to relieve himself of liability to pay rent—(Habela 
Sircar v. Doorga Kant, 11 W. B., 456). 

• 

Notice of intention to surrender: —^As notice is required before relin¬ 
quishment, so the relinquishment must follow the notice. It is the relinquish¬ 
ment of the land and not the notice which relieves the raiyat from liability— 
(Nobin Chunder v. Lukhi Pria, 1 W. B., 20; 2 Board’s Bep., 200.) A 
Verbal notice aufOei- verbal notice is sufficient under the present law, and it 

was so nuder the old law too—(Mahomed Gazee p. Sun- 
kurlal, 11 W. B., 53.) The mere use of the words “ J ” in con¬ 

versation by the tenant, when called upon l)y tine zemindar to pay increased rent, 
were held to he insufficient to constitute a relinquishment—(Bonomali v, 
Delu Sirdar, 24 W. B., 118.) Where a landlord served a notice^ on an oothanM 
raiyat that, unless he paid an enhanced rent for the ensuing year,* he was to qnit 
the land, and the rayiat thereupon intimated to the landloi^’s agent his inten¬ 
tion to relinquish the land, it was held that there was sufficient compliance with 
the provisions of section 20, Act VIII of 1869 B.C.—(Kenny v. Isbur Chnn- 
der, Sp. W. B., Act X, 9.) Where a tenant is found to have taken steps 
required by law in furtherance of his intended relinquishment, it is for the land- 
lo«i to prove his continued possession notwithstanding. But where it is found 
that the tenant has not gone through the necessary steps, it will be for him to 
prove that the landlord took possession of thq land and enjoyed the profits W 
Ikoldiug it hhaSf or by letting it to others—(Erskino o. Siam Goomar, 8 W, 
B., 221.) A raiyat is not required to give any notice under this section in a case 
where the raiyat holds under a lease which was for a limited period, which period 
has expired, After the expiry of the lease he has no light to hold, and is there¬ 
fore perfectly justified in giving up possession. And a landlord claiming rent 
from such raiyat for a period after the expiry of his lease is bound to prove that 
the latter held on subsequently to the terms of the lease—(Tilak Puttukv, 
Mahabir Pandey, 15 W. B., 454). A tenancy which is to continue year by year 
is a continuing tenancy so long as the parties are satisfied; and, though termina¬ 
ble at the option of either party at the end of any year, is not ip$o facto ter¬ 
minated at tho end of every year. The tenancy shall not terminate, and the 
raiyat shall continue liable for rent unless he relinquishes it under the provisiona 
of this section—(Maloddee Noshyo e. Bnllnbee Kant, 13 W. R., 190), 

The present law enjoins three months’ notice previous to the end of 
the agricalttiral year [sub-sections (1) and (2) should read together], while 
the old law enjoined Jyte Push or Pons Bengali to be the month when the 
notice ought to be sen^. Agiiculturol year’ is defined in clause U of sec- 
tiou.3. 
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The notice under the old law might be served through* the Collector. The 
now law takes off his jurisdiction and vests it upon the 
OHange of jur sdiction. in cases it is optional with the pai’tjr 

to serve the notice through, these functionaries or otherwise. So it was 
held under the old law that the section did not imperatively require an ap¬ 
plication for service of notice of relinquishment of land to bo made to the 
Collector. The non-service of the notice by the Collector cannot affect tho 
rights of the tenant, if he can prove that previous to his application to the Col> 
lector, he had given actual notice directly to the landlord himself, or to his 
authorized agenh The time referred to in this section has'reference to the servioo 
of the original notice which tho tenant is required to give without the interven¬ 
tion of the Collector—-(Erskine v. Bam Coomar, 8 W. R., 221.) So tinder 
the present law it is made more distinct that tho notice need not as a matter of 
course be served through the Civil Court. If, however, it is so done, and no 
previous notice is given to tho landlord directly, tho notice must be served 
through the Civil Court so as to give three moirths’ time to tho landlord, because 
sub-section (2) contemplates that the landlord must receive the notice of the 
intention to surrender throe months before. The raiyat may, however, give 
three months’ previous notico directly to tho landlord, and then complete it by 
serving it through the Civil Court again. 

The Local Government has, under the powers given by section 189, framed 
tho following rule about the service of notico under sub-section (2) and sub¬ 
section (4) :— 

** Section 86, (2) and (4).—It tho raiyat elects to proceed under the second 
sub-section of this section, ho may personally serve a written notico of his in¬ 
tention to surrender on his landlord; 'but if he electh to proceed under the 4th 
sub-section of the section, the notice of the raiyat’s intention to surrender shall 
be served on the landlord in the manner prescribed for tho service of a summons 


on a defendant under the Code of Civil Procedure, on payment of tho process- 
fee prescribed by tho High Court.” 

There is a difficulty, however, attached to tho words “ Civil Court.” 

There are various gi-ades of such Courts, and through 
Cmi Oour . which Court (tho Sub-Judge, District Judge, or tho Mun- 


siff) is the notice to be served, and how is the pecuniary limit of such Courts to 
be determined in cases of notice H If the jurisdiction of the Courts be deter¬ 


mined by the valuation of the holding, the result will be very intricate. Possi¬ 
bly the amount of the rent of tho holding would bo tho better test. But see 
section 144, post. As the expression “ Civil Court” has not been defined in this 
Act, wo must read it with sections 15 and 16 of the Civil Procedure Code, and 
with the provisions of the Bengal Civil Courts’ Act. 

An application for service of notice of relinquishment is exempt from 

. court-fee duty under clause 21, section 19 of Act VII 

Court-fea. 


Presninption of a notice Sub-section 3 contains a presumption that the 
notice was given. The reason of the presumption was thus explained; “ The 
question is—when tho raiyat had surrendered, is he to be held liable for the pay¬ 
ment of the next year’s rent P If he has given three months’ notice, the answet 
is no; if he has not given it, the answer is yes; but we look to the object with 
which three months* notice is required, and we say if he has left the village, Oi? 
if he has exchanged his holding for another, then the landlord has already re¬ 
ceived the informatioa which the notice is intended to seonre, and it is here that 
the presumption comes in. The presumption is not a presumption of surrendelr, 
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but of service of no*tice. The raiyat will then be able to say that hie gave notice, 
because the landlord has let him another piece of land in the same village.” 
{The Min bio Sir Sienari Mayley in Gunncil.) '• 

Collusive surrender to defeat strangers :—Tho Select Committee re- 

{ )oi’tod :—“ In dealing with suireuder and abandonment, the only changes made 
)y us which need hero be noticed, are tho provisions which we have inserted to 
check collusive surrenddr or abandonment in fmud of the rights of third partjes. 
The necessity for this was brought to notice in para, till of the Bengal G-ovorn* 
meat’s letter of 15th September, where it is shown that raiyats not unfrequently 
Sub-let tbe whole or a portion of their holdings in consideration of a large bonus 
for a term of years. To leave the interests of sub-lessees in such cases entirely 
at tho mercy of tho sub-lessor in collusion with his landlord, would do ’serious 
practical liarm. We have therefore provided [section 86 (6)] that the surrender 
of a holding which is subject to a I’egistei'od incumbrance, shall not bo valid 
without tho consent of tho incumbrancer and the landlord, and in case of aban¬ 
donment, we have provided [section 87 (4) ] that the sub-lease shall only be 
avoided after tbe sub-lessee has had the opportunity of taking over for the 
nuexpirad period of his snb-lease tho full rights and liabilities of his lessor in 
regard to the rent of his entire holding. These provisions appear to us to pre¬ 
sent the only method by which protection can be given to the sub-lessee without 
injnry to the landlord, or without risking the conversion of those sub-leases into 
■permanent transfers. In the case of sale, in execution of a decree for rent, the 
sub-lessee has the same protection as other inciynbraneers under Chapter XIV.” 

87. (1) If a raiyat voluntarily abandons his residence 

. ^ ^ ^ without notice to his landlord and without ar- 

* J* X I? 1 ■ X *j. 1 

ranging^ lor payment or liis rent as it falls due, 
and ceases to cultivate his holding cither by himself or by some 
other penson, the landlord may, at any time after the expiration 
of- the agricultural year in which the raiyat so abandons and 
ceases to cultivate, enter on the holding and lot it to another 
tenant or take it into cultivation himself. 

(2) Before a landlord enters under this section, he shall file 
a notice in the prescribed form in the Collector’s office stating 
that he has treated the holding as abandoned and is about to en¬ 
ter on it accordingly; and the Collector shall cause the notice 
to he published in such manner as the Local GovemmeEt, by 
rule, directs. ‘ ^ 

(3) When a landlord enters under this section, the raiyat 
shall be entitled to institute a suit for recovery of possession of 
the land at any time not later than the expiration of two years, 
or, in the case of a non-occupancy-raiyat, six months, from the 
.date of the publication of the notice; and thereupon the Court 
may, on being satisfied that the raiyat did not voluntarily aban¬ 
don liis holding, order recovery of possession on such terms, if 
any, with respect to compensation to persons injured and pay* 
ment of arrears of rent as to the Court may seem justi 
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tenant, shall be made by the acre, unless the Court or Eerenue 
officer directs that it be made by any other specified standard, 

’ (2) If the rights of the parties are regulated by any local 

measure other than the acre, the aero shall be converted into the 
local measure for the purpose of the suit or proceeding. 

(3) The Local Government may, after* local enquiry, make 
rules declaring for any local area the standard-or standards of 
measurement locally in use in that area, and every declaration 
so made shall be presumed to be coiTcct until the contrary is 
shown. 


The old Act:—Section 41 of Act VIII of 1869 B.C., and section 11 of 
Act VI of 1862 B.C., had: “ All measurements made uiader this Act shall be 
made according to the standard polo of measurement of the pergunnah in which 
the land is situated.” 

“We have in section 92 substituted the aero for the standard bigha as the 
Ssleot Committee official standard of measurement, and have empowered a 

Court or Revenue officer to direct, whore such a course 
may seem more convenient, that a measuremoul shall bo made by any other 
specified standard.”— (8. G. B. T. IJL) 

The Rent Commission obsei’ved:—“ The length of the local standard pole, 
with which a measurement of land should be made, is a fertile subject of dispute 
and litigation. It is not uncommon tor a landlord to make a measurement or hia 
lands with a pole of his own soloction,’ the actual length of which must be a 
Bant Oommiasion subject of doubt upon the evidence, while the raiyats con¬ 
cerned aver not ouly that "the standard polo of the per- 
gana is different, but that during the measurement a third pole has occasionally 
been substituted for tliat which the landlord claims to be the standard. In order 
to avoid these uncertainties wo have adopted aero to the standard of measure¬ 
ment.” 

No rules liave yet been framed by the Local Government under aub-seotion 
(3)# The Committee appointed to consider and advise on the form of the rules 
under this Act, observed: “ The definition of local standards of measurement, 
under section 92 (3), is a matter which demands very careful previous enquiry, 
and the information at our disposal does not justify us in recommending that 
the Government should put forward any declaration on tho subject at present.” 

Docisions under the old Act :— Formerly there had been conflicting de¬ 
cisions as to the power of tho Collector to decide, in cases of dispute, what was- 
the standard pole of tho measiirement of tho pergunnali; but it is now decided 
by a majority of the Full Bench (Coiioh, C.J., Bayley andL. S. Jackson, J.J., 
dissenting) that where there is a dispute solely on tho ground that the pole with 
which the measurement is attempted to be made, is not the standard pole of the' 
measurement of the per^nnah, and the paiHiies are at issue as to what is the , 
len^h of the standard pwe, the Collector has jurisdiction to enquire into and , 
demde as to what is tho true length of tho standard pole—(Srimati Hanmohbli ,, 
Ohawdrain ». Prem Chand, 6 B. L. R., 1; 14 W. R., F.B., 5). Under 
present section, the same question -will arise in the conversion of the acre to 
local measure under sub-section (2). In determining the question of the length'^ 
of the standard pole, due credit must be attached to the Ganoongoa papers' 
which have always been reoo^u|ed to be of great weight in questions eonneoted 
44 • * 
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with pergnnnali rates, standards of moasurcments and similar statistics; said 
it is no gi'onnd for rejecting those papers, that the local hat does not correspond 
-frith the English cubit of 18 inches: for the hat varies in length in different 
pergnnnahs—(Nund Dundpat v. Tara Chand Prithihari, 2 W. R., Act X, 13). 
It sometimes indeed happens that there are two different standards of measure* 
ment in the same pergunnah ; and when this is the case, the standard which is 
current in a particular locality or hippa must be followed—(Bhagabati Chumn 
V. Tameeruddin Moonshi, 1 W. R., 225 ; Sarbanund Pandey v. Ruchia Pande, 
4 W. R., Act X, 32) f 

Managers, 

“ Sections 142 to 148, relating to the appointment of a manager on ‘behalf 
of co-owners of an estate or tenure, are taken, with slight alteihtiona in the 
drafting, from the Bill framed by the Rent Law Commission. Their history 
and the nature of the provisiong they contain will be best seen by an extract 
from the Commissioners’ report. After describing at some length (paragraph 
134) the complications, litigation and oven riots which arise when co-owners of 
an estate or tenure (or, as they are sometimes termed, co-parceners) quarrel 
among themselves, and the grievous harassment, to which the tenants are ex¬ 
posed, in such cases, the report proceeds ns follows :— 

* 135. The necessity of a remedy for this state of things was felt at an 
early period of British administration, and in 1812 it was enacted that, inasmuch 
as inconvenience to the public and injury to piVatc rights had been experienced 
in certain cases from disputes subsisting among the proprietors of joint undivided 
estates, whenever sufficient oause shall be shown by the Revenue-authorities, or 
bjy any of the individuals holding an interest in such estates, for the interposi¬ 
tion of the Courts of Judicature, it shall be competent to the Zilla Judges to 
appoint a person duly qualified and under proper security to manage the estate ; 
that is, to collect the rents and discharge the public revenue, and provide for the 
cultivation and future improvement of the estate (Regulation V of 1812, section 
26). The Judge was also competent, upon the representation of the Revenue- 
authorities, or of any such person as aforesaid, to remove any manager so ap¬ 
pointed (i5. section 27). A subsequent Regulation (V of 1827) enacted that, 
when the Zilla Court thought it just and proper under the provision of that Re¬ 
lation to provide for tho administration or management of landed property, 
it should issue a precept to tho Collector, directing him to hold the estete in 
attachment and appoint a person for the due care and management thereof; 
under good and adequate socui’ity for the faithful discharge of the trust in a sum 
proportionate to the extent thereof. The reference in Rognlation V of 1827 to 
Relation V of 1812 was repealed by Act XVI of 1874, so that it is not now 
competent to a District Judge to send a precept to the Collector directing him 
to provide for the management of an estate belonging to a joint undivided family. 
The fragment of Regulation V of 1812 which Is still in force is incomplete, and 
in oonsec^uenee almost inoperative. 

‘ 13b. Such being the present state of the law, a majority of us hav^I 
thought that this fragment will be repealed and a complete set of effective pPO~ 
visions substituted therefor. Wo have accordingly enacted that, when eth 
]pfcToencni, who jointly own an estate, tenure or under-tenure, disag:^ as to 
joipt management thereof, and in consequence there has ensned, or is, likely, to 
ei^^e, (o) inconvenience to tho public, (6) injury to private rights, the Distciot 
fiadge ^y, upon the application in ease ^a) of the Collector, and in case (6) , 
spy iOSqe having an interest in estate, tenm^ey^ir under-tennre, direct a 
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to be served upon the oo-parceners, calling upon them to show canse why they 
should not appoint a common manager. If the co.parcenors do not, within a 
month, show cause why they should not appoint a common manager, the District 
Judge may direct them to do so.. If they fail to obey that direction, the District 
Judge may either appoint a manager, or direct that the estate, tenure or under* 
tenure be managed by the Court of Wards, if it is willing to undertake the 
charge. We have thought it advisable to give tho co-parceners an opportunity 
of appointing a manager of their own selecting, before tho District Judge pro¬ 
ceeds virtually to depose them. When the Court of Wards undertakes tho 
charge, it will govern its^plf by tho provisions of The Vourt of Wards Act^ IX 
B.O. of 1879. It is discretionary with tlie Court of Wards to undertake the 
charge or not. A majority of ns have thought it advisable to render this system 
of management possible, as there may be cases in which no other management 
will be available. Mr. O’Kincaly doubts if it is advisable to extend the excep¬ 
tional jurisdiction of the Court of Wards and empower it to manage the estates 
of persons who happen to disagree amongst .themselves. When the District 
Judge appoints a manager, ho is empowered to settle his reiUuncration, and the. 
manner of it, whether, that is to say, by a fixed salary or a percentage of the 
collections. Ho is also empowered to require reasonable security for the proper 
discharge of the duties of the office. The manager is authorized to exorcise tho 
same powers as the co-parccners jointly might, but for his appointment, have 
exercised. He is required to keep regular accounts and to allow the co-parceners 
to inspect and take copies of them. He may be - removed upon the application 
of the Collector, or of any person Interested in tho estate, tenure or under-tenure. 
The District Judge may at any time direct that tho management be restored to 
the oo-parcenerp, if he is satisfied 'that they wilf conduct it without inconve¬ 
nience to the public or injury to private rights.” {8. G. B. i). 

93 . When any dispute exists "between co-owners of an 
Power to oau upon ®state 01’ tonuic as to the management thereof, 
SriSS?^h5*®Bi?oW“Sot ^ consequence there has ensued, or is 

appoint a oommonmana- likely to ensUe, 

(tf) inconrenience to the public, or 
‘ (6) injury to private rights, 

the District Judge may, on the application in case (a) of the 
Collector, and in case (&) of any one having an interest in the 
estate or tenure, direct a notice to be served on all the co-owners, 
calling on them to show cause why they should not appoint a 
common manager: 

Provided that a co-owner of an estate or tenure shall not be 
entitled to apply under this section unless he is actually in 
jpossession of the interest he claims, and, if he is a co-owner of 
an estate, unless his name and the extent of his interest are 
r^^tered ui^^er the Land Eegistration Act, 1876. 



In Any case in wbicb it is shown to the satisfaction of a District Judge 
inconvenience to the public or injury to private rights has ensued, or is 
lildsly to ensue from dispnles.^ subsisting among the proprietors,of a joint undi- 
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yided estate, it shall'be competent to such Judge, upon the application of the 
Berenne authorities or of any individual having an interest in such estate, to 
appoint a person duly qualified and under proper security to manage the estate, 
that is, to collect its rents, and discharge the public revenue and provide for the 
cultivation and future improvement of tiio estate.” And section 29 laid down:— 

” It shall also bo competent to such Judge to remove such manager, if the 
Bevenue authorities or §,ny individual having an interest in the estate be at any 
subsequent time dissatisfied with his conduct and representing the circumstances 
of his case, move such Judge for his removal.” 

An application under this section is not a suit between a landlord and tenant 
within the meaning of s. 143, and no appeal lies from an oi’der rejecting such an 
application—(Hossain Bux v. Mutookdliari Lai, 1. L. B., 14 Cal., 312), The 
learned Chief Justice observed in this case: 

“ It appears, on an examination of the Code, that the order in question is 
not a suit within the meaning of s. 143 of the Bengal Tenancy Act of 1885, as 
the operation of that section is confined to suits lioivveen landlord and tenant. 
This is not a proceeding between landlord and tenant but a proceeding initiated 
by some third person who docs not fill either of these positions. Under those 
oircumstancea and it not being shewn to us that unless it comes within the. 
moaning of s. 143 this order would be appealable at all, we must hold that the 
order is not appealable, and therefore wc must dismiss the appeal for that 
reason.” 

Where a property consisted of 243 estates or tenures, sixty of which were 
entered under separate numbers in the land register of the Collector, other por¬ 
tions of the property being taluks, dependent tenures, and ryoti holdings, and a 
single application is made hf twelve of the co-sharers in such property (many of 
whom held shares in several of the tenures and estates) calling upon the remain¬ 
ing four sharers in the property to show cause why a common manager should 
not bo appointed under s. 93 of the Bengal Tenancy Act, the Court should before 
granting the application, call upon the applicants to state whether all of them 
are entitled in common to the various csfiites and tenures and, if not so entitled, 
should call upon them to divide themselves iuto as many groups as there are 
properties held by them in common; and in the latter case each group of share¬ 
holders should put in separa^ e apidications on which separate Court foes should 
be levied. The notice in the case of tenures should bo as provided, s. 93 of 
tbe Act and should be of the same character and to the same effect as in the 
case of estates.—(Fuzel Ali Chowdry v. Abdul Mozid Chowdry, I. L. B., 14 
Cal., 659). The facts of this case were as follows; This was an application 
made jointly by twelve of the co-sharers of a certain property under s. 93, 
tije Bengal Tenancy Act, calling upon the four remaining sharers in the 
property to show cause why a common manager should not be appointed to 
certain propeerty consisting of 243 estates or taluks, of which about 60 bore 
separate numbers on the Collector’s Land Begister, whilst other portions of 
the property were taluks and J,ependaut tenxu'es, howlahs and raiyati holding^, 
and did net therefore appear in the Collector’s Begister at all. The petitioners 
were holders of different proportions of the entire property; for example, peti¬ 
tioner No. 1 bad a 1 anna 15^ gandas share in ten of such estates; petitioner 
No. 12 had a 2 annas 13J gundas share in estates No. 214, and ftlso a 2 annas 
* share in estates No. 215; petititioner No. 1 had a 17 gunda's 3 Itlillks 

estates No. 58 of such properties and a 2 annas 13 karas share in 
two others; and the four persons called upon to show cause likewise, held 
various shares in many of the estates. The gioands on which the applieatipia 
was made were tltat thex'o existed disputes which were likely to lead' to 
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normal injories to private rights in the collection of rents and the letting ont of 
these lands. 

The opposite party made no objection to the appointment of a manager. 

The District Judge being of opinion that it was inexpedient to deal with all 
these properties by one single order, seeing that the interest of the difierent 
parties were so various and complicated, considered that a separate application 
should be made with regard to each separate estate gbud further considering 
that great difficulty would arise in determining the question on whom and in 
what manner notice ought to'bo served with regard to the inferior tenures and 
holdings which did not appear in the Collector’s Registei', referred the following 
questions to the High Court before dealing finally with the application, viz.. 

Whether the application then before him should be considered as one 
miscellaneous case and be dealt with as one application or whether there should 
be as many applications as there were estates or tenures. 

(2.) Whether the usual court-fee should bo levied on each application (if 
more than one application should bo thought nacessaiy) or whether a separate 
court-fee should be levied in respect of every estate or tenure. 

(3.) When a petition under section 93 of the Act relates to properties or 
tenures that do not appear in the Collector’s Register, what is the proper notice 
to be given to the co-sharers ? 

The opinion of the Court (Petheram, C. J. and Chose, J.) was as follows: 

“Wo think that the questions submitted by the Judge should be answered 
as follows: 

(1.) There need not be as fiaany applications as there are estates or tenures 
mentioned in the application. But in the circumstances as disclosed in the 
reference it wquld be necessary for the Judge to call upon the applicants to 
state whether all of them arc entitled in common to tho various estates and 
tenures mentioned in the application; and if not to divide themselves into as 
many groups as there may bo properties held by them in common. In this latter 
case it would be necessary that each gi-oup of shareholders should put in 
separate applications. 

(2.) If such separate applications have to be put in and not otherwise 
separate court-fees should be levied upon each application. 

, (3.) Tho notice in tho case of tenures will be as provided by s. 93 of the 
Bengal Tenancy Act; it will bo of tho same character and to tho same effect as 
in the case of estates, 

94 , If the co-ownera fail to show cause as aforesaid withiii 

„ ..... one month after service of a notice under the 

to eppoint a manager, last loroffomff section, the Distnot Judse 
lx oauee le not shown. . i i £. , . 

may make an order directmg them to appomt 
a common manager, and a copy of the order shall he serv^ on 
any co-owner who did not appear bcfmje it was made. 

95 . If the co-owners do not, wmiin such period, not being 

less than one month after the making of an 
nSt order Under the last foregoing section, as the 
* District Judge may fix in this behhlf, ^ (^, 

where the order has been served as directed by that secllom 
within a like period after such service, appoint a conunon ma¬ 
nager and report the appointment for the information of the 
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District Judge, •the District Judge may, unless it is shown to his 
satisfaction that there is a prospect of a satisfactory arrangement 
being made within a reasonable time,— 

(») direct that the estate or tenure be managed by the 
Court of Wards in any case on which the Court of 
Wards consents to undertake the management there¬ 
of ; or 

(fi) in any case appoint a manager. 


Pow«r to nominate 
person to aot in all oases 
undsr clause (b) of last 
section. 


96 . The Local Government may nominate a person for 
any local area to manage all estates and 
tenures within that local area for which it. 
may bo necessary to api>oint a manager under 
clause (6) of the last foregoing section; and, 
when any person has been so nominated, no other person shall bo 
appointed manager under that clause by the District Judge, 
unless in the case of any estate the Judge thinks fit to appoint 
one of the co-owners themselves as manager. 


97 . In any case in which the Court of Wards undertakes 
under section 95 the management of an estate 
to or tenure, so much of the provisions of the 
by Court of QQurt 0 ^ Wards Act, 1879, as relates to the 
management of immoveable property shall 
^pply to the management. 


98 . (1) A manager appointed under section 95 may, if the 

proviBions applicable District Judge thinks fit, be remunerated by a 
to manager. Salary or percentage of the money c61- 

lected by him as manager, or partly in one way and partly in the 
other, as the District Judge from time to time directs. 

(2) He shall give such security for the proper discharge of 
his duties as the District Judge directs. 

(8) He shall, subject to the contro^ of the District Judge, 
have, for the purposes of management, the same powers as flie 
co-owners jointly might but for his appointment have exercised, 
and the co-owners shall nJNxercise any such power. 

(4i) He shall deal with and distribute the profits in accor¬ 
dance with the orders of the District Judge. 

(5) He shall keep regular accounts, and allow the co-owners 
or any of them to inspect and take copies of those accounts* 

(6) He shall pass his accounts at such period and in 

; as the District Judge may direct. ! J . 
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( 7 ) He may make any application which -the proprietors 
could make under section 103. 

(8) He shall he removable by the order of the District 
Judge, and not otherwise. 

99 . When an estate or tenure has been placed under the 

Power to restore man- management of the Court of Wards, or a 
•gement to oo-owners. manager has been appoinfod for tho same 

under section 95, the District Judge may at any time direct that 
the management of it be restored to the co-owners, if he is satis¬ 
fied that the management will be conducted by tliem without 
inconvenience to the public or injury to private rights. 

100 . The High Court may, from time to time, make rules 

-Power to make rules, defining the powcfs and duties of managers 

under the foregoing sections. 

The High Court have laid down the following rules under this section 

“ 1. Every manager appointed under Chapter IX of the Bengal Tenancy 
Act shall, in all matters, act in accordance with such orders as may from time to 
time, be issued by the District Judge. 

“ 2. The manager shall pay the Govornmont revenue, rent, and other de¬ 
mands of the like nature, as also all just liabilities upon the estate, in duo and 
proper time. 

“ 3. Xo manager shall have power to soil or mortgage any property, nor 
shall he grant or renew a lease for any period exceeding three years, without the 
express sanction of the District Judge: Fi'ovidoU that this rule shall not render 
valid any lease for a shorter time than three years, if such lease is disapproved 
by the District Judge, or if tho District Judge directs that liis sanction is to be 
obtained as regards all leases granted by tlio manager. 

“ 4. The manager shall apply for the sanction of the District Judge to any 
act which may involve extraordinary exponso.” 


CHAPTER X. 

Meeord of Mights mid Settlement of Rents, 

The Government of India in their Despatch to Her Majesty’s Secretary of 
State for India, No. C of the 2l8t March 1882, para. 100, observed upon the 
question of recording rights: 

“Where local officers possess a full and Uccnrate knowledge of local facts. 
'* and where they are, therefore able to pursue a vigorous method of administra- 
‘‘ tion, these advantages are very commonly due to their being supplied with- 
‘ information relating to the detail of every field, and to the existence of nn-. i 
^FD^rous and disciidined bodies of subordinate native officials who are able to 
* collect the various particulars within their cognisance as materiaJs to sngge# 
“ labdy safe generalisations. Whether we have re^rd to the prevention of 
“ ^rnune, or to the waste of life or waste of money which may directly result from 
“ official ignorance or uncertainty'so as to approach tho dimensions of famine; 
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'* whether we look, to the need for aotire administration, which shall search out 
‘ end expose deep-seated evils or to the lack of some solid assurance that f ac ta 
■ afiEeoting agricultural interests shall be so notorious and indisputable that none 
shall be able to pervert them to the injury of the weak, we perceive, in the 
‘ oiroumstanoes of many portions of Bengal and particularly of Behar, stremg 
‘ reasons for placing the Bengal officials on a level, in point of administrative 
‘ advantages with their brother officers in other provinces. We seek no fiscal 
‘ advanta^ but the pi’evention or diminution of human sufFering.*’ 

Referring to this, the Secretary of State remarked in his Despatch 
“ While fully admitting the advantages which would attend the establish¬ 
ment of village records and accounts, the formation of a record-of-rights, and 
the introduction of a field survey, I cannot avoid the apprehension that the diffi¬ 
culties of carrying out these, measures in those parts of Bengal in which * village 
accounts and accountants, if they ever existed, have long ago entirely disap¬ 
peared, even from tradition and remembrance, may prove greater than you' 
anticipate. Your present proposal, however, merely contemplates an experi¬ 
mental commencement of the work in the Patna Division of the province of 
Behar, where the need for it is, you think, most pressing, and the conditions 
leilat unfavourable; and to this I will make no objection.” 

The provisions of this Chapter were thus summarized in Conncil- 
“ What WB have done then, has been to give the Revenue-officer, in the first 
instance, power to settle all disputes that may come before bi m. Where no dispute 
arises, he will record what he finds, he will not alter rents, and his entries ^11 
only have a presumptive value in cases aftorf.vards brought before the Courts; 
where a dispute arises, he will decide it, on the same grounds, by tho same rules, 
and with the same procedure, as a Civil Court. His decision will be liable to 
appeal like that of the ordinary Civil Court to a Special Judg'e, who may or 
may not be the Judge of the district, and will be subject to a further special 
appeal to the High Court. In appeal the High Court may settle a new rent, but 
ip 80 doing, is to bo guided by the other rents shown in the rent-roll. In other 
words, there can be no second a})poal to the High Court merely on the ground that 
the rent has been pitched too high or too low ; but if a second appeal is preferred, 
as it m&j be, on the ground that tho special Judge, owing to some error on a 
point of law, has, for example, found the holding to comprise more land or less 
land than it actually docs comprise, or has given the raiyat a wrong status, and 
the appellant succeeds, the High Court can, without altering the rates, reduce 
or increase tho rout, as the case may bo. The decision of the Avenue-officer in 
disputed oases, subject to these appeals, will have the effect of a judgment of 
the Civil Court, and will be res judicata, thus barring a fresh suit for enhance¬ 
ment for 15 years. In section 103 we Wve given a special power to landlords to 
have this procedure applied, on depositing the expenses, to individual estates, 
and we apprehend that in the oases of auction-purchasers who are met by a com¬ 
bination of their tenants and are unable to get at tho papers of their predecessor, 
this power will be fotmd very useful. In sections 105 and 106 we had made am¬ 
ple provisions for the publication of the record and for hearing objections, so as 
to eliminate the danger of any one being prejudiced by entries made behind his 
back. All this a|mlies to ordinary settlements which may be undertaken either 
by direction of the Government of India, or by order of the Local Government on 
the application of the parties, or in the case of serious disputes, or in Court of 
Wards OP Government estates or where an estate is under settlement. 

In ^t, this procedure is the only procedure which will liow be at the Aposal 

Govenuneut for the purposes of a revenue settlement. But this procedni>e 
iidwws of no alteration of rent except on the application of the individual tend- 
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lord or individual tenant, and allows of no rednclion of rents, except on tho two 
or three grounds, such as diminished area aiul diminished prices, wiiich can bo 
pleaded as gi'ounds of reduction in a Civil Court. Wo have, however, provided 
for a special settlement to meet special circumstances. Under tho special settle¬ 
ment (section 112), the Settlemont-oflicer will have power to settle all rents, and 
will, moreover, have power to reduce rents on otlier grounds than those ordi- 
iiaidly applicable, and all such rents as he settles will liold good for tho same 
term of years as if (ixed under a judicial decree. lJufi tliis procedure, which 
gives nnusual powei-s of iuterferouco, and wiiich is ineaiit to bo applied only in 
circumstances in which tho opei’ation of tlio ordinary law is likely to ])rovo iii- 
sulllcieiit, requires some strict safeguard. Wo have ilierefore provided that it 
shall only bo applied after the previous sanction of the Covoriior-trouei'Hl in 
Council lias been obl^aiuod. It is an extreme power intendetl to takes the place 
of Sir It, Temple’s Agrarian Outrage Act, and 1 trust it will bes resorted to us 
little as i.hat Act was ; but it seems desirable tliat in tlio exee|)tional eases in 
which it may bo necessary to bave reeoiirso to tliis procedure, tlu! Coveriiment 
should have tho power of gcjing to tho root of tho dispules and should bo able to 
put the whole relations of landlord and tenant on a stable footing for a reason¬ 
able period.” 

General instructions of the Board of Ueoeime, 

The following settlement rules have been proposed by the Hoard fd Revenue 
in connection with Idio JJuugal Tenancy Act; 

A 

Settlements. 

Section ].—Preliminabt. 

Tho rules contained in this chapter api<ly to ordinaiy settlements and re¬ 
settlements of cstsites or jiarts of estates, and not to first sottlomonts of waste land, 
which are subject lo special rules, 

2. Tlio following lands become liable to assessment and settlement:—ro- 
BUmed rent-free lauds ; e.states purclia.sed on aee>>uiit of, or escheaLed, or forfeited 
to, (Jovernmont; islands thrown u]) in tho middle of navigable rivers under 
certain conditions ; and alluvial accretions. 

* 3. All lambs coming under settlement mny bo divided into two classes; 

those in wliielitlic projuietaiy right veshs in Covernmeut, and second, those 
which are tho property of piivato persons. The })roccs.s of scttleniuiit, however, 
is not materially allected by the clas.s to which tlie estate belongs in respect of 
proprietary right. That question has an important bearing on the calculation of 
the Government share in tho assets and on tho soloctiou of the jierson to bo 
hold responsible for its iiaymeiit; but the operalions of measurement, inquiry 
into amounts of current rents or rates of rent, and record of tho laghts and 
interests of, tenants of all classes are not aileeted by tho class of the estate 
whether Government or private. 

4. Scttlemonls are of three kinds: Jlrsi, settlements merely of land revenue 
in which no rents nin I’ecordcd; secondly, settlements under the Regulations not 
repealed by the Tenancy Act, in which rents are recorded but are not settled ; 
arid thirdly, settlements under Cliajitor X of the Tenaiiey Act, in which rents arc 
bothj recorded and settled. Settlements of the iirst kind are rare, and are 
for the most part confined to newly-formed alluvial lands. An island is thrown, 
up in a navigable river, and is taken possession of on behalf of Government. 
The lands arc entirely uncultivated; but a speculator is willing to take a farm 
of tbe estate for a term of years at a spooiiiod jumma. This is an instance of 
45 
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tlie first class of setttoments, and no settlomoni of this kind should bo condnded 
without the sanction of iho Board. Settlements of tlie second class will bo cott- 
cluded in cases in which there appears to be no f^nmnd for an enl||snceiiient of 
rents, or which are not of sufficient importance to justify tho application of tho 
provisions of Chapter X of the I’enancy Act. All important settlements will f^U 
under the third chtss. 

5. The present settlement laws not repealed are contained in Regulation 
yjl of 1822, Regulation IfX of 1825, Regulation IX of 1833 and in the, Bengal 
Tenancy Act, VIIT of 1885. 

6. The repeal of Bengal Act VITI of 187S> by the Tenancy Act leaves 
Government the same powers (in addition to tlioso given by Chapter X) for 
tho settlement of land revenue as distinguished from the settlement of I'aiyats’ 
rents, as it held before that Act was passed, so that the revenue authorities 
may now proceed if they think fit under the Regulations for the purpose of 
determining tho atnount of tho Government revenue wliich they may think 
proper to demand without havipg recourse to Chapter X of the Tenancy Act, 
but raiyats’ rents cannot be enhanced under those Regulations. If it is desired 
to settle raiyats’ rents, and not merely to ascertain existing rents, or the enhanced 
rents which might be fairly made the basis of calculation of assets without 
intending to have such enhanced rents enforced b}’’ Government, then tho only 
procedure open is that contained in Cliapter X, and when recourse is had to 
that procedure, fair rents must be settled for all tenants whore a settlement of 
hind revenue is being made in respect of the local area. The settlement law 
of Orissa, or of otlior tracts to which tho Tanancy Act has not been extended, 
is not of course affected by fho passing of that Act. 

Section 2, Regulation IX of 1825, extends tho provisions of clause 6, section 
2 of Regulation Vlf of 1822, and of the subsequent sections of fliat Regiihiiion 
(which originally applied only tp tho Ceded and Conquered Provinces, including 
Cuttack), first, to all lands, including lakhinij lands, not included within tho 
limits of an estate for which a permanent settlement has been concluded, as far as 
the sanin may be ap[)licahlo; seroml, to all estfitcs held khas, during the period of 
their being so held ; third, to tho Soondurbuus, the hill tracts of Bhagulpoi’O, 
and other e.Ktensive forests and wastes not included wuthin tho limits of por- 
gunnahs, raouzabs, or other revenue divisions specified at the time of settlement 
as belonging to the mohals then assessed, as well as to all estates bordering on 
Bueh forests or wastes. 

Section 60, Act XI of 1859, extends tho same provisions to estates pur¬ 
chased by Government under that law, and they are to be followed, as far as 
applicable, in tho case of esclmatoil and forfeited estates. 

7. Settlemenls under Chapter X of the Tenancy Act can be made only 
4n cases in which Government has passed an order under section 101 of that 
Act. The Tenancy Act makes no ohango in tho settlement law as regards 
the selection of settlement-holders or the portion of the assets to bo taken as 
revenue, wlion the amount of tliose assets lias been ascertained. But it 
makes an important change as regards the method by which tho amount 
of the assets themselves is to bo asccrtaineid and reconled. If existing rents 
have to bo altered in onler to arrive at the amount of tho assets which is 
to bo made the basis of settlement or if settlement is to bo made with tho 
raiyats direct at an enhanced I’ental, then rent-rolls must be framed in accor¬ 
dance vvifcb the provisions of the Tenancy Act, the procedure laid down in tho 
rules under that Act must bo followed, and the procedure of Regulation VII of 
18‘^2 will not apply as regards the pTOCosses to be gone through for the ascertain¬ 
ing of the amount of assets. In such coses all questions regarding disputed 
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pdSsession, liability to assessment, amount of present rents, ascertainment of 
rpnts fairly denuindablo, status of tenure-holders of every degree and of raiyat»> 
and under-Mkats will have to bo determined according to the ’ rules under the 
Tenancy AcIT 

When disputes have been settled, and the record of rents and rights has 
been finally published and tho assets have thus been ascertained under the 
Totuincy Act Rules, the selection of the settlement-holders and tlio dotormination 
of the amount of the revenue to be demanded from thorn Vill bo made accordiug 
to the rules in force in this respect before the passing of the Tenancy Act, 

It will thus be soon that when it is intended to alter existing rents, other¬ 
wise than by the consent of the raiyats, tho procedure laid down in tho Tenancy 
Act, and in the rules made under it, mast be followed in all tho settlement oper¬ 
ations preliminary to the selection of settlement-holders, tliat is to say in all 
proceedings for settlement of boundary disputes, moasuremouts, record of rents 
and record of rights. 

8. The rules which have been published by the Government of Bengal 

uuder sub-section 5, section 190 of the iJengal Tenancy Act are accordingly re- 
pnitluccd (see notes under section 101). Particular attention is drawn to tho 
rules relating to the “service of notice” and to the “record of rights and 
settlement of rents,” wliieh are all applicable to settlements made uuder Chapter 
X of the Act. These rules are, as was remarke-d by the Committee by whom 
the draft was prepared, “ of groat importance, as they will not only apply to 
the snrvey and record of rights about to be iakeii in hand in Mozufferpore, but 
will also in the majority of eases,, form a Code of instructions for the guidance 
of ofiicers engaged in making settlements of land revenue in any of the districts 
to which the Act extends.” _ • 

They will a^ply to .all settlements in which Government has passed an order 
under section 101 of the Tenancy Act, and tl^e instructions contained in tho 
Board’s rules are merely supplementary to them. 

9. Hut in settlements in which it is not intcudod to alter existing rents, 
or it is intended to alter them only with t))e consent of the raiyats, or 
whore a settlement is being made of laud whicjh for the first time is being 
assessed to rent, such as dearahs or alluvial formations, it will not be ne¬ 
cessary to have recourse to tho procedure laid down in tho Tenancy Act* 
and the rules made under it. In such cases the procedure laid down iu 
Regulation VII of 1822 will apply, in some of the processes comprised ia 
a settlement, the same sot of rules and instructions ap})ly whether the oper¬ 
ations are conducted uuder the Tenaiuy Act or under Regulation VII of 1822, 
in others tho procedures are essentially differeut, and as regards these latter pro¬ 
cesses separate sets of rules are proscribed and will have to be followed accordiug 
as tho operations are c'.rriod out under the Tenancy Act or under the old settle¬ 
ment Regulations. 

10. In settlement cases under the Tenancy Act the rents of tho i^aiyats 
can only be raised on the gi-ounds prescribed in the Act and after the production 
of proof of the existence of these gj'ounds. 

In settlement cases under the old Regulations the rents of tho raiyats may 
be raised with their own consent or after suits brought against them in tho 
civil court. Bui even with his own consent the rent of ar. occupancy raiyat can¬ 
not, under the provisions of section 29 of the Tenancy Act, be raised otherwise 
than by a registered agreement, or to an extent exceeding two annas in the rupee. 
The Collector must decide in each case whether to adopt the simpler but less 
efficacious procedure of the Regulations, or to apply for an order uuder section 
101 of tho Act for the survey of the estate and the preparation of a record of 
rights. 
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11. LTiiclor suction .‘i, clause 17 of the Tenancy Act, ollioors pannotljo vested 
with tho fEoneral powci’S of a revenue officer, but with certain functions only 
as Bpecilied in certain px'ovisions of the Act. When an ordl|||! has been 
passed under section lOl, dii-octinj? tlmt a survey be made and record of 
rights prepared, tho Govorninent wili thou in each particular case appoint 
a roveune officer to discharge tho functious i-eferred to in the Chapter, 'riio 
revenue officer so apjiointed may then be appointed a settlement offieer under 
clause 1, Chapter VI of tho Government Rules, and bo vested with tlie 
powers therein specified, but no ouo can be a])pointod a settlement officer 
under that clause nnleSs he is already a revenue officer under tho Act. For 
settlements not made under Chapter.X there will bo no necessity to appoint 
a settlement officer, as, nnder sctdiou 195 of tho Act, the powers and^ duties 
of sottleraont officers as defined by any law not expressly rt)pealed remain in foreo. 

12. An ap[iUc:itioii in tho form of Appendix I should be forwarded by 
Cf>Iloetor8 every year on or before tho 20th August in respect of all estates 
liable to settlement during thu ensuing year to which it is desii-ed to extend 
the procedure of Chapter X of the Act. Caro shoulil be taken in case of each 
sottloniont midcr Chapter X of tho Tenancy Act to complete arrangements for 
tho new settlement before tho old scttlomciiL expires, as under section 110, rent 
at ati enhfineed ruto can be roalisijd only from tlie beginning of tho agriculiural 
year next after tho final publication of ilu- record. 

13. Under the orders of Government, contained in paragraph 20 of Reso¬ 

lution dated 22nd April 1873, where tho set tlement o})eratums in any one district 
do not exteiid over an area of more t.hau 2,tK)0 feci*es in tho course of ouo and 
tho same official year, they must bo <!arried out by tho regular subordinate estab- 
lishmouts constituted nnder4hat Resolution. When the settlenieut ojjerations 
extend over a huger an-a than this, and it becomes neeossary to entertain addi¬ 
tional agency for the work, localiufiiccsrs should submit to tho Commissioners for 
tiansmissiou to the Board not later than the 20th August of each }ear, tho 
regular o-stimafes of land setllemont charges drawn up in the form supplied 
annually by tho Aceouutant-Geiieral througli the Board to each offieer. These 
tofcimates will bo ehoeked and pa.s,sed on by tho Board to the Aecouiitaut-Gcaoral, 
to enable him to include the amounts retjuired in tho budget ostiunito for tho 
Lower Provinces which lie reiuUu'S to Government. ^ 

14. It Mm"t, however, bo uu<h>rstood U>at the moi'o fact of these estimates 
being passed by Uie Board conveys no authority to disburse tho amounts entered 
in them. 'J'he sanction for diBljui-seinent will be given on detfiiled statements 
for eaeli district, which local olfieei’.s should submit to the Board through tho 
Commissioners, Jiot Inter than tin? B>th January of eae.h yeai-, in the forms Nos. 
2 anti 2A as given in the appendix. The details to bo entered in tho columns 
providiid in tins ftnaii for .st'tllement ostabli.slnm'uts and contingencies should be 
filled in according to the classification conbiiued in tho Aecoiintant'Generars 
form mentioned iii oluuso 13, any ditTercnco between the two being explained. 
As soon as the gi’ant for tin? settleiin'uts of the year is pliiced at their disposal 
the Board 'lislribnle it ])i?lwcen the ditforont districts. As the orders of Govern¬ 
ment are generally nut reee^njd til I some time after tho beginning of the year, 
it prncliAially iiUii voidable to imnir some expenditure under this head in anti¬ 
cipation of s'lnetion. 

lo Tin? f!)!!* living several procussoa are ordinarily comprised in a sot- 
tlemcut.;— 

I.—Identification of the land and securing attendance of persons coimecfcod 
with th*'land. 

IL—Meiisuvetiient, 
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III. —Testing ,of the measurement. * 

IV. —Detepuination and record of rents. 

of rights. 

VI. —Disposal of claims to hold land x‘ont-froo or at fixed jamas. 

VII. —Provision for police, patwiris, &c. 

VIII. —Determination of proinietary or other allowances. 

IX.—Tenns of settlement and selection of scttloraonl,-holder8. 

One and the same set of rules and instructions apply to processes TI, III, 
VII, VIII, IX whether the settleuicnt proceedings are being conducted under 
the Tenancy Act or under Regulation VII of 1822. 

The rules to be followed for conduct of proces.sos tinder heads I, TV, V and 
VI, differ according as the proceedings are under Regulation VII of 1822 or 
under £ho Tenancy Act. 

Section II.— Identification of the Land and Seodeino the Attendance 
OF Persons connected with the Land. 

When the scltlcmont proceedings are being carried on under the Tenancy 
Act, the rules made under that Act for the dcniarc’ation of boundaries attd 
enforcing attendanco of persons oonnoeied with tho land will apply. It is 
to be remembered that under Rule 32, Chapter VI of tho Tenancy Act 
rules, when a dis])ute arises before the final publication of the record regarding 
tho correctness of any entry or the propriety of any omission as to the 
possession or ownership of tho land, or regarding the correctness of any other 
entry (not being an entry of rent settled) wliicli the settlement officer has 
made or proposes to make, the settlement officer must take evideiico and 
decide the dispute as a civil suit’and bis decisroa will have tho force of 
a decree, while when the proceedings are being taken under Regulation VII 
of 1822, tho settlement oflieor may dispose of di.sjmtes respecting boundaries 
of villages, taluks, and other tenures under tho provisions of clause 4, section 14 
of that Regulation according to possession, leaving any jiarty aggrioved by his 
decision to file a regular suit in the Civil Courts. It is only when the proceed¬ 
ings are being carried on under Regulation VII of 1822, that tho instructions 
hereinafter given in this section (which have been goiiorally re-produced from 
tha Board’s old rules regarding identification of tlio laud and enforcing atten¬ 
danco of parties) will apply. 

1. When tho land was originally declared liable to assessment by resumjt}- 
Hon, if tho resumed land was projierly identified jirior to resumption, or if it has 
come under settlement on some previous occasion, tho settlement officer should 
experience little difficulty in tracing it. Should it consist in part of parcels of 
land which are entered in the register as less than 50 bighas in any one village, 
he is not to assess such jiatches, although they may have been resumed. 

2. In cases of escheat or forfeiture, and of purchase on account of Govern¬ 
ment, tho duty of identifying tho land must noceH.sari]y fall on tho sottlemout 
officer. 

3. When tho estate is of considei'ublo exient, the settlement officer should 
proceed in person to make the necessary prelimiimry cmiuiries respecting tho 
position and oxtout of the land ; otherwise a caiioongoe or amin, or any other 
competent ministerial officer, may bo deimted with tho necessary power under 
section 24, Regulation VII of 1822, the extent of his powers being duly recorded 
in his letter of appointment. 

4. On reaching the village or estate, tho settlement officer, ch* the officer de- 
puted by him, should summon the zomindari officers or such other persons con¬ 
nected with tho land as may be able to point out the boundaries. Should the 
pa^es si^moned contumocionsly withhold information, they render themselves 

j liable to impnsonment under the above-quoted section till the]^ comply. 
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5. Pufcwaris, gomashtas, and other persons by whom the accounts have 
been kept may be summoned with their accounts. If they refuse to attend, or 
neglect to [troduoe the papers, or to swear to their correctness when produced, 
or if they decline generally to give evidence respecting them, they also become 
liable to punishment nnder sections 2.’5 and 25, Regulation XII of 1817; section 
12, Regulation II of 1819 ; and clause 2, section 19, Regulation VII of 1822. 

6. Collectors have also powora under Act XX of 1848 to impose fines for 
failure to comply with requisitions which they have authority to make. 

7. The settlement officer may also summon the proprietor or farmer of the 
estate under settlement,* or may requii’o him to cause the attendance of the 
village officers. Omission or refusal to comply with such requisition subjects the 
proprietor or farmer to a daily flue, under clause 8, section 13, Regulation II of 
1819, and clause 2, section 19, Regulation VI! of 1822. 

8. The powers mentioned in the above rules are independent of those under 

the Bengal Survey Act, V of 1875. Where the laud to bo settled is of 
considersible extent but the settlement opcrati()n.s are not conducted under tho 
Tenancy Act, it will still l)e desimble to move tho Ooveramont to order 
that a survey of tlio tract be made under section 3 of tho same Act, and to 
appoint the settlement oificcr, if other than the Collector, to bo Superinten¬ 
dent of Survey, and his subordiimtes to be Assistant Supei’intendents, or 
Deputy Collectors for the purposes of the Act, under tho provisions of section 4. 
This done, and the formalities of tho Act complied with, tho settlement 
officer, and any person deputed by him, will bo able to exercise any of the 
further powers described in that Act. • 

9. In tracing the boundaides of a tcmporjirily-settled estate which has be¬ 
come open to a ro-settlomcnt*of the land revenue, tho, settlement officer may find 
a boundary dispute existing between the holder of such e.state and’ tho holder of 
an adjoining estate, each claiming the ownership of the disputed tract of land, 

10. In such a case the settlement officer will first satisfy himself whether 
the disputed tract is or is not liable to assessment. 

11. If tho tract forms part of an area which is covered by tho existing 
assessment on an estate of which the settlomerit is not actually open to revision, 
or if it forms part of a revonuo-freo property, tlie tract cannot ho liable to assess¬ 
ment. In that case the settlement officer will merely record his finding to that 
effect as the reunion for taking no further noj/ice of the disputed tract in fiis 
proceedings. 

12. But if the tract does not form part of any such area, it will bo liable to 
assessment to land revenue, and the question will bo wbat party shall be Killed 
on or admitted to enter into the settlement engagement. In order to determine 
this, tho settlement officer will proceed under the powers vested in him by section 
19 atid othej' sections of Regulation VXf of 1822, and by tho other laws on the 
subject, Ix) ascertain which of the claimants is depicto in possession as owner. 

13. Should he find that such possession is held by A, the owner of tho 
estate under re-sottlement, the settlement offitior will treat the disputed lands as 
a portion of *l's estate for the purposes of re-settlement. 

14. If, on the other baud, tho settlement officer should find that de facto 
possession as owner is held bj if, the other claimant, ho will leave the disputed 
lands out of account in making the assessment on A*s estate. 

15. But the fact of A having allowed himself to be dispossessed of such 
lands by Jt is no sufficient reason for the settlement officer to allow the lands to 
remain imassossed to the land revenue which is payable to tho State. He will 
;^erefore proceed under the first proviso in clause 9, section 10 of Regulation 
Vll of 1822, to obtain tho sanction of the Gomnussioner of Revenue (who now 
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exercises the powers of the Board in this matter under Reprulation I of 1829) to his 
making a separate settlement of the lauds in question with the party ocoii{iying 
them as owner, and to his constituting such lands as a separate towjih estate, 
separately answerable for the laud revenue demand to be assessed upon it, aud 
separately borne on the general register of revenue-paying lands. 

16. On receipt of the Commissioner’s sanction, the settloraont officer will 
call on B, the de facto owner, to enter into an engagement for tlio land revenue 
which may have been assessed on the lands; and if hfl should fail to do so, the 
Collector may proceed as provided in section Id, Jlegulation VII of 1822, for 
the case of recusant proprietors ; the person whom the settlement officer called 
on to engage for the land I’evenue will be looked upon as the proprietor entitled 
to the malikaua allowaiujo under claii.so 2, section 6 of the Regulation. 

17. Whether the pai'ty called upon to engage I’ofnses to accept the settle¬ 
ment engagement, or accepts it under protest, it will be open to him, if not satis¬ 
fied with the proceedings of the revemue authorities imposing an as8e.ssmont on 
the land, to institute a civil suit for the annulment of the proceedings, 

18. Should the Collector, after acting in accordance with the above in¬ 
structions, be made a party to any civil suit between the rival claimants to tho 
ownership of the lands, it will only be necessary for him to plead that he has 
acted strictly in accordance with the settlement law, and has done no act tending 
in any way either to maintain or to disturb the possession of either party, vitle 
the case of the Collector of Moorsheilabad v. Roy Dhnnput Singh Bahadur, 
reported at page 49, volume XV, Bengal Law Rejioris, rcmai'ks in page 55. 

19. The instructions in the above clauses 10 to 18 will not apply to boun¬ 
dary disputes arising in the course of settlement of estates the property of 
Government. If in tracing tho boundary of auy.sncli estate lands within the 
boundary assur/ked by tlio settlemout officer should bo claimed by a neighbouring 
aemindar who is de facto in possession of the^same, no demand of land revenue 
can properly be enforced until the claim to ownership has been decided or ad¬ 
mitted in favour of Government. All tliat the settlement officer can do in such 
a case is to lay down the undi.spiited boundary, and also the boutidary up to 
w'hich he claims tlmt the ownership of Govornmeut extends, collecting and secu¬ 
ring at the same time all the evidence available in snpj)ort of the claim of 
tho Government in order to its a.sscrtion bi 001114 if necessary. 

* 20. As the ])rovisions contained in clause 6, section 2, and in the thirty- 
three following sections* of Begulaliou VII of 1822 may bo made use of, as far 
as they are appluiable, in the settlement of purchtsed and ot her khas estates,t 
the settlement officer should dispose of all disputes respecting boundaries of 
villages, tabiks, and other tenures within such estates under olanse 4, section 
14 of that law, or refer them to arbitration under sections 7 to 10, Regulation 
IX of 1833. 

21. Where the land to be settled is of no great extent, the Deputy Collector, 
amin, and other officer will ordinarily measure and maj) the land as soon as he 
identifies it; but where tho identification is preliminai'y to a more regular 
survey, either by the professional (Survey Depirtment or by a party under the 
settlement officers, the officer employed in the demarcation of boundaries should 
prepare such a sketch of the village or other boundaries identified by him as will 
serve for a guide to the officer making tlio measiirement. All natural land¬ 
marks oil, or in the vicinity of, the boundary line should bo shewn on the map, 
with their correct bearings and distances ; and where such marks are wanting, 

* Note.—Seofciun 27 of Kngalation VH of 1822 has been rupoalod by Act XU of 1876. 

+ Govcniment order, 1st August 1839. 
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artificial marks should be erected to facilitate the tracing of the boundary. De¬ 
tailed instructions will bo found on the chapter on surveys in the Board’s Buies. 

Section III.— Measurement. 

The instructions in this and the next section apply whether the sottloiuent 
operations are under Regulation VII of 1822 or undei- the Tenancy Act. 

1. The field-by-fi(Jid measurements of lands for settlement may be dono 
either by a professional party under the control of the Survey Department, or 
by the settlement party. 

2. In the former case the inilcs of the Survey Department for regulating 
cadastral surveys will apply. I'Ko duty of the settlement officer us regards 
measurements will bo limited to demarcating the lauds to he surveyed in such 
manner as may bo determined in each ca.se before the survey jKirty takes tlio 
field, to testing the plans of the survey party when sent to him fo»* that puriiose, 
and also to testing them for the purpose of satisfying himself that the kliasrahs 
and other measurement papers are being properly pre])iire(l, to indicating to tho 
Survey Department any ch.'uigos which liave taken place since the survey ainins 
made their mcasureiucnts, and to pointing out any crroi’s which may have come 
to bis notice hy his testing. 

3. Where tho measuroments are made by the Survey Department, tho 
settlemont work of tlio scttlcmout party begins wlien the tracings aro furnished 
to tho sotlleincnt officer by tho Survey Department with tho khasrah forms 
in which tho Survey Department will have fillet^ in the columns of area, and such 
other columns ns that department may be autlioi’ised to fill in, but tho settle¬ 
ment officer should also satii^fy himself from tiinti to time that tho khasrahs are 
being pi’operly prepared by the Survey Department. For this purpose ho should 
occasionally examine the amin's work iu the field, and bring to tlie notice of 
the survey officer iu charge of the camp any mistakes or errors which he may 
discover, without, however, giving any orders to the survey subordinates. 

4. Where the settlenieiit is not preceded hy a cadastral survey made by tho 
professional department, tho lands sliouldbe surveyed and imipped, and the moo- 
surements made by the settloinont officer with as much approach to scieutifio 
jjrinciples and accumey as cii’cumstancos will admit. Where the settlement 
embraces a considerable tract of country and nxtonds over scweral seasons, it will 
be possible to organize parties of amiun, and peshkars or ins[»eetors with Deputy 
Collectors at the head of tlumi, who have knowledge of the principles of land 
surveying; and in such cases tho work sliould be done on sciontilie principles 
with as close an approach to tho system of tho professional department as 
possible. 

For tho guidance of settlement officers uudertaking operations of this class, 
a sot of rules is published at the end of this section which was drawn up for tho 
survey and settloraout of tho Khcirdah Government estate iu Pooreo. They wero 
framed at a conference at which several officers who had* experience of such, 
operations took part, and with tho assistance of tho Deputy isurvcyor-Oeneral. 
The rules would probably require moditicatiou for each sottlemeui so as to adapt 
them to local circuinstances; bub a similar set of instructions should be framed 
and issued with the a])proval of the Hoard as the first*step iu each conshierablo 
settlement. Beferou'-ie may he made to Colonel Barron’s hand-book for a descrip¬ 
tion of the professional dejmrtmcutal system. « 

5. Such oluboration, however, will not be possible in tho settlement of 
small areas. IneoelKsasc the pttlomont officer must mako the best of tho 
agency at his disposal. Tho instructions which wore published in tho former 
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edition of the Board’s rules aro therefore reproduced in the follmring 16 rules, 
as they may be of assistance to those engaged in making rougher measurements 
for settlement purposes. 

6. Measurements should ordinarily bo made with chains, unless the pre¬ 
judices of the people should make them unwilling to dispense with the poles or 
bamboos to wliich they have been accustomed. 

7. The chain should in Bengal bo 80 feet long; if a pole be used, it should 
either be of the same length, or some divisor of 30, as, for instance, 6 feet. 

8. Instead of any local systems of measurement, the standard Bengal 
bigha of 14,400 square feet (1,(500 square yards), or the English statute aero 
of 43,560 square feet (4,840 square yards), should be adojited in Bengal, and 
in Behar the standard bigha of the j)ergunnah or the statute acre. If the 
acre is‘not adopted as the standard in measurements made under Act VIII of 
1885, a formal order must bo jiassed by tbo lleveuue oflicer under section 92 of 
the Act. 

9. In measuring with a clniin or polo fonsi.sting of a certain number of 
English foot, the results may bo adapted to the standard bigha, according to the 
following calculations:— 


Wlieiv a chain of 30 feet is used. 

■J-th of n chain by j,\,th of a chain or 9 square feet = 1 cowrie. 

4 cowries, or -gth of a chain by Jth, or 30 square feet = 1 guuda. 

20 gundas, or 4 chains by -^th, or 1 chain by f-tlis, or 720 square feet = 1 
cottah. • 

20 cottahs, or 4 chains square, or 1 chain by 16, or 14,400 square feet = I 
bigha. . • 

WJoen the polo is of 6 feet. 

1 pole by |th, or 9 square feet = 1 cowrie. * 

4 cowries, or 1 pole sciuaro, or 36 square feet= 1 gunda. 

20 gundas, or 20 pole.*! by 1, or 5 polos by i, ttr 720 square feet = 1 cottah. 

20 cottahs, or 20 poles by 20, or 5 2 >oles by 80, or 14,400 square feet = 1 
bigba. 

10. The English statute acre contains 4,840 square yards, and is subdivided 
into roods and perches, 40 perches making one rood, and 4 roods one acre. The 
perch of IGJ feet in lofjgth and breadth contains 272y square feet, or 30i square 
yards,Which multiplied by 40 gives 1,210 s([uaro yards to a rood, and this again 
multiplied by 4 gives 4,840 square yards to the aero. 

11. When the English statute acre is adopted, the system observed by 
professional officers should be followed. Thus, length and breadth of figures 
will bo taken in Gunter’s chains. A Gunter’s eliain measures 22 yaj'ds or 66 
feet, and is divided into 100 links, each link being 7*92 inches in length. One, 
chain, or 66 feet, is equal to 4 i)erchos; so that one square chain is equal to 16 
square perches, or the tenth part of an aci'o, and consequently 10 square chains 
are equal to an acre. Every suporheial chain contains 10,000 square links, and 
every superficial acre 100,000 square links. If, therefore, the contents of a field 
is made up in square links, divide the number by 100,000 or, (which is the same 
thing) cut off the last five figures, and the remaining left-hand figure or figures 

‘will give the contents in acres, the remainder being decimal parts of an acre, 
which multiplied by 4 and 40 will give the number of roods and perches, re¬ 
spectively. 

The table of square measure is as follows :— 
squai'e inches = 1 square foot. 


46 
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9 ^nare feet = 1 square yard. 

30|^ „ yard =1 „ perch. 

40 „ perches = 1 rood. 

4 roods = 1 aero. 

640 acres = 1 mile. 

12. When a polo or rod of 16| feet is used, the calculations will be— 
Rod. Rod. Sq. ft. Sq. ft. 

lx 1, or 16|; X 16|^ = 272y square feet, or 1 sq. perch. 

1 X 40, or 16|- ^ 660 = 10,890 square feet, or 1 rood. 

4 X 40, or 68 x 660 = 43,560 square feet, or 1 acre. 


13. A long pole should ha used, and it should not be thrown by the hand 

of a single man—a practice which must fail to ensure correctness—but’should 
be carried over the ground by two men, one holding each end, while a third 
person pitches a pin or arrow into the gi*ound perpendicularly to the end of 
the rod. . 

14. The tables given in the appendix No. 3 will seire to facilitate the con¬ 
version of acres into standard biglias, and vice versd. 

15. Where a large establishment is employed, the Collector or settlement 
oflScor should instrnot a few of the more intelligent amins, who should in their 
turn become the instructors of others; and no person should be employed as an 
amin till he has shown that lie thoroughly understands mensuration. The mea¬ 
surement must be made field by field. Contiguous fields, however, if consisting 
of land of the same description and held by the same raiyat, may bo measured 
together as one plot. The rules in the chapter on Surveys should be adhered 
to as closely as possible. • 

16. Whatever the nature of I ho measurements to bo mad!o, every settle¬ 
ment officer should provide himself with a sufficient stock of measuring instru¬ 
ments, such as chains, compasse.s, &o. Paper scales may be manufactured at a 
very trifling cost, and will prove as serviceable pasted on a board as those made 
of iron or brass. Should the comf»ii 8 se 8 got out of order, such is the simplicity 
of their construction that they may ordinarily be repaii’ed by a common black¬ 
smith ; otherwise they should bo sent for I’epair to the Superintendent of the 
Mathematical Instrument Department at the Presidency. When the needle 
becomes disordered the magnetic power may bo restored by a few passes wi£h a 
loadstone, with which the settlement officer should always be provided. 

17. Applications for iustraraouts must bo submitted in the form and in 
accordance with the rules of the Calcutta Government Mathematical Instrument 


Department, which form an appendix (No. IV) to the chapter on Surveys. 

18. It is of importance that the instruments i-oquired should be correctly 
described, according to the list contained in the rules alluded to in the foregoing 
clause, in order to preclude doubt or misapprehension. Such articles as drawing 
paper, quills, colours, and the like are supplied from the Stationery Office, and 
should not be included in these indents. 


19. The headings of specimens of an arain’s schedule, chitta or khasrah 
The forms given in the with instructions for filling them up are given nnder rule 
old rules do not apply g, Chapter VI of the rules made by Glovernmenfc under 

now. The forms refer- the Tenancy Act and in the Board’s instruction under, 
red to here answer all 4.1 
the same purposes. 


It should be borne in mind that those schedules are not intended to serve 
the purpose of the jirst settlement only. If carefully prepared, they cannot fail 
to bo of much use for future settlements as well, and if kept corrected from time 
to time they will obviate the necessity for remeasure meuts at fntui^e settlements. 
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20. The prescribed forms of khasrah or cbitta may* bo mo<lidcd so as to 
suit local circumstances, but the modified form must be approved by the Board 
before it is adopted. 

21. The headings of specimen forms of abstracts of particulars of (khati- 
ans) holdings with instructions for filling them up are given under rule 8, 
Chapter VI of the rules made by tho local Government under the Tenancy Act. 
A separate khatian must be prepared for each tenure-holder and under-tenure- 
holder of every degree as well as for every raiyat* and under-raiyat. By 
substituting tho local names of tenure-holders or uiider-tenure-holders whatever 
they may bo for “ niiyat ” tho form will suit for tenure-holders and undor- 
tcDUre-holders of any degree. Besides the kliasrah and khatiaiis tlio amin will 
also furnish a terij or ekwal jamabandee and final report in tho forms given in 
tho appendix Nos. 14 and 15. 

22. Amins should be paid by the mouth rather than by contract, unless the 
former method would greatly culiatice the cost of measurement. No invariable 
rule is enjoined in this i-espoct. The practice qf paying by the piece, being so 
generally prevalent and so much appi’oved, need not bo wholly abandoned ; but 
the settlement officer should exorcise his judgment as to tho arrangement best 
suited to the work in hand. 

23. No fixed rates can be laid down for contract work where that mode of 
remuneration may be adopted. Ths settlement officer will determine the rate 
according to the circumstances of tho case. Lauds widely scattered in patches 
cannot be measured at tho same rate as compact alluvion; but whenever the 
cost of survey, including fairing the records and tracing tho maps, exceeds 4 
annas per aci’e, or the entire cost of the settlement and survey operations exceeds 
8 annas per acre, an explanation must be submitted. > 

24. The iJmins must not be kept many months in arrear. If their pay is 
issued with I'Ogularity, there never will bo occiision to make advances; but in 
job work two-thirds of the rate of pay authorized for s.alaried amius may be 
advanced monthly to each person employed, subject to adjustment on completion 
cf the measurement. 

25. When many amina are employed, unless they act immediately under 
a Deputy Collector, there should always be a peshkar or other superior officer 
over them, receiving not less than Rs. 25 per meu.sem. 

Uules for cadastral survey and measufement of the Khordah Estate hy t1t>e Settlemoni 

Party. 

[See Clause 4 above.] 

I. —When tho skeleton maps of villaj»e boundaries ou tho scale of 32 inch = one mile have 
been received from the professionHl siirveyors, the settlement officer is to consider and decide 
the area to be assigned to each Depnty Collector’s party. 

II. —The whole area to bo measim’d should bo divided, as far as may bo into three eqnal 
compact parts of about 75,000 acres (117 square miles) each. One part to be assigned to each 
8e].)nrato Dupnty Collector. 

III. —The Deputy Collector’s main camp should bo in Boqio central plfico within the area 
under survey by bis amius. Tho amius should bo ooucentrntod as much as possible. 

IV. —The Survey Department sheets on which tho fields will bo surveyed and mapped 

contain an area of 292'5 acres. 'I'licy will form convenient sized 
• The enrveyon shnll have blocks for each settlement amin to work on. Tho area contained 
theodolite stations and linos on Jq these sheets will also bo sub-dividod into sriiallor sections by 
of SfMts whS''TOo”vlUnJ|*'i8 theodolite lines and stations running through the village,* fixed by 
pidttod on two or more sheets, the professional Survey Department. Tho amin must complete 
* one shefjt before lie oommouoos work on a second. 

Y.—The wea assigned to each Deputy Collector should bo divided into five snb-oirouitB. 
Bach sub-oirouit to bo under the charge of a peshkar. Tho iwahkars- should visit every amiu 
cnoe a week at least, and test his work. Not less than 10 per oont. of the work ehonla be 
ihue tested. 
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VI. _Before corambucing tho actaal raoasnroraentB anrt khasrah work of fields, the aimn 
■honld r*n lines from aad to the fixed points given by the professional surveyors, oonstnioting 
a net-work of triangles, with sides of about ton chains in length. When measuring the sides 
of these triangles, all field boundaries crossing the linos shall be carefully noted on a rough 
eketoli mado on country paper, and also plotted on the plan of the village. The whole plan or 
sheet will thus bo subdivided into numerous small triangles, and accumulation of error from 
building up field upon field bo obviated. 

VII. —Ton amiiis should be employed under each peshkar. Tho amins mnst fill in tho 
khasrah and khatian on the BfK>t. Tho khatian should bo written out daily as the measure- 
tnent proceeds, and should on no account bo allowed to stand over till the moasuroraent of tho 
village is completed. Tho khatiaiia should be signed by tho raiynts before tho amiti leaves 
tho village ; but in onlor'to guard agJiiiist tho possibility of tho nmin's compelling the raiyats 
to sign tho chittas or khatians againsli their will, tho Deputy Collootor should hare the bhian 
signed in his own presence, 

VIII. —Tlie amius may plot the fields on the plans and compute the areas field by field as 
the measiu'emont proceeds, 'i'he maps need nut bo inked in on the spot. This will be done in 
tho Bettlomcnt Office. 

IX. —xVll entries in tho khasrahs and other records should bo written in black ink. If 
mistakes be mado the pen should bo drawn through the original entry and tho correction 
should bo wrilten with red ink, and should Le initialed by the officer who makes tho correction. 

X. —The page of tho khasrahs are be totalled daily. 

XI. — A-ftcr each plan or sheet has been mciasurcd, and tho details have been tested and 
corrected on tho spot, the plan should bo sent to the Settlement Office, where it will be inked 
in and wheie tho areas will b(5 tostoil and lrac(!s mado on vellum. 

XII. —As soon as this is done a trace should bo sent to tho Deputy Collector. 

XIII. —Fields and such subdivisions of ttehis as require to bo separately settled are to be 
measured by amins or field-measurers in the khasrah method, that is to say, by measuring the 
Bides and tho diagonals of the field if quadrilateral, or, if the field bo irregnlar in shape, by 
dividing it into oonvoniout portions, either quadrilateral of triangular, and measuring their 
Bides by intersections or by offsets, 

XIV. —Each homesfcoad in* tho village sites should be separately shown on tho map and 
Bhonld have a. eoparato number. If the sciilo adojJted for fiold nuiasuromeu'ts should not per¬ 
mit of this being done, the village should ho laeasured in ono block, in this latter case a 
geparato map of the village homesteads should Im made on a scale sufficiently large to permit 
of each separate homestead behig clearly and separately shown ou the map. 

XV. —Fields shall bo numbered cousoontivoJy right tJirough the village, commencing from 
the north-west corner where praci.icablo. 

XVI. —When 8 ui)sc(iuent to the survey, tho plotting, and the numbering of fields, two or 
more fields are found to have been clubbed, and a division for any pnrj)oso is necessary, tho 

" original numbering shall bo retained and the a«hlitional number of tbo fioltl should be added 
below it. Thus, if 6 be tho original number of a field whieb it is found necessary to subdinrido, 
and (129 bo the last number of the khasrah ami thu plan of the village, the subdivisions should 
be numbered ,,3 5 , Ac., Ac, 

XVII. -littoh separate fiold requiring to bo separately settled should have a separate num¬ 
ber in tho map and khasrah. 

XV111.—The field areas shall bo calculated by the amiii on the spot, either with the acre 
comb, or by nctmil calculation from the length and breadth, distances and diagonals, as tho 
settlement officer may direct. 

XIX. —The difference between the summation of fields and traverse area of each village 
should not exceed two pur cent. It is to bo remembered, however, that tho agreement of the 
Bummutiun of fields and traverse urea on this system is nut meant to bo a test of the accuracy 
of tho field measurements. They mast be tested by tho actual measurements (purtals) on the 
ground. I'he agreement between tho summation of fields and traverse area only indicates that 
the detailed areas have beou correctly ooinputed, but it does nut iu any way show that tbo 
measiu’craents were correctly mado. 

XX. —When offset raousuromeuts are resorted to, they should not exceed two chains in 
lengtii. 

XXI. —^Tbo position of trees, and other objects forming landmarks, should be oarofnlly 
mea'^ured and lu.ippud. 

XXII. —Large patches of waste may bo divided into blocks for oonvenieifoe of oonseoutive 
nambcriug. 

Check, or puertcH. 

XXUi.—TLe pcs^ikai-, ou the occasion of each «Bit to an amin, must check ttts work do^ 
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by tbe amia up to the date of his rieit. The purtal may bo on eithei' of the following sys¬ 
tems !— 


First system, 

XXIV(a).—The measaroments and plana of the amins may ho checked by mnning Hues 
across the work done by the amins from one fixed point to another, and noting if the field 
boundaries intersected by the portal lino agree with those shown on the amin’a plan. Where 
errors are found, they mast bo oorrootod on the spot and reported to the Deputy Collectors. 

(b .)—On this system, the peshkars must chock not less than five per cent, of tho area 
oomputatinna of the amins. 

Second system. 

XXV(a.)—The test or pnrtal is to ho the measurement of direct lines hotwocn fixed points, 
and the.coinplete surrey and khaarah record of each field through which these lines may pass. 

(b.J —The pnrtal measurements are to be plotted in tho field, tho measurements of tho 
sides of the fields being entered on the plan itself, and tho khasrah recorded in the form 
prescribed. 

(c.)—Immediately after the measurement of ajnirtal line tho amin’s plan is to he com¬ 
pared with it, and all tho pnrtal plans by peshkars are to bo forwarded weekly to the office 
of tho Deputy Collector for record, with a report of the result of the comparisons and the 
measures taken to correct errors. 

(cl.)—On this system not less than 10 per cent, of tho fields surveyed by the aminare to bo 
tested by the peshkars. 

(e.)—^The portal plans, after completion, arc to be traced on tracing cloth (vellnm), and 
a comparison made with tho sectional plan of the village. The resnlt of the comparison will 
then be noted on tho pnrtal plan by the Deputy Collector, and an order at the same timo 
entered at tho passing of tho plan or otherwise. These pnrtal plana and tracings aro to form 
part of the village records, and a oert&in poreentago of them should be examined by the settle¬ 
ment officer on the occasion of his visits to the camps of Deputy Gulleotora. 

XXVI.—All khasrali entries of the fields crossed by theipurtal lines must also be checked 
by the peshkars, who must pat their initials iu the column of remarks for each field they liova 
SO checked. 

XXVI.—In the weekly and monthly returns thh peshkars must distinctly show (in the 
manner prescribed by the settlement officer) how much and what description of work they 
havo tested and passed as correct. 

XXVIII. —After each section or sheet of a village is filed in the Deputy Collector's office, 
it must be fina,lly purtallod by himself or, under his dii-ection, by a trustworty officer, on either 
of the systems which aro proscribed above for tho poahkar’s portal. 

XXIX. —If a Deputy Collector is unable himsolf to purtal the work in any seotion, and 
fii^ds it necessary to depute a seleotod po.slikar to do so, in such cases special precautions most 
be taken that they do not have access to the plans lodged in the office, and tho lines to be 
measnrod by the peshkars should inv.i.riably be selected by the Deputy Collectors. The lines 
selected may bo made known to the pesiikai's by means of tracings or sketches on rough 
paper, of the theodolite stations of the sections, on which tracing the line to be partidled 
shonld be sketched. 

XXX. —Every pnrtal line shonld bo shown in the plans, pesbkar’s purtal lines being 
shown by blue dotted lines, and the Deputy Collector's pnrtal linos by firm blue lines. 

XXXI. —Tho percentage of fields purtalled by tho differeut agenoios should be shewn in 
the monthly and annual reports. 

XXXil.—The Bottlemcnt officer should draw up a set of detoilod instructions as guide to 
the amins for filling in the khasrah and other forms. 

XXXIII.—The detailed instructions drawn up by the settlement officer with tho forms 
should be submitted to the Board of Hevenue for approval. Whou approved by the Board, 
these detailed instruotions should bo copied by every amin with his own hand, or they shonld 
be printed and a copy should bo given to each amin. 

Instruments. 

XXXIV—Every peshkat and every amin should- be famished with a plane-table with 
tripod, a pair of drawing oatapasses, a danter's ohain, ami scales for measnrentents and for 
areas. Deputy Collectors and peshkars should also bo snpplied with optical squares for portal 
measurements, and each peshkar shonld have two plane-table site roles for the usO of the 
a mi ns of his party when village sites are being measnred. 
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Pay of Amina. 


XXXV .—Amins are feo be divided into four gi'ades 


Ist grade 



Bs. 

... 23"' 

2nd „ 


• • k 

... 18! 

3rd „ 


• •• 

... 15 1 

4Lh „ 


... 

... 12 J 


per month. 


XXXVI.—Tho settlomegt officer is to arrange his establishments according to the exigen¬ 
cies or omerponcios of the work and tho seasons of tho year, keeping strictly within the budget 
allotments and to appoint, dismiss, promoto, or degrade peshkars, amins, moburirs, or chain- 
men, as may bo necessary. Provided that every change from the sanctioned scale of appoint¬ 
ments in classes, such as amins, molmrira, &c., shall be reported to the Commissioner for sanc¬ 
tion before being carried out, excepting such inerofiso of numbers in tho lower grades of any 
class of appointments ns may be compensated for by tho reduction of numbers in the higher 
grades of the same class so as not to increase the aggregate saharies of such class. 

XXXYIT.—An amin is expected to complete 300 acres per month, and should certainly 
complete not less than 250 acres. 

XXXVIII.—Tho conventional signs used by the Rovenno Survey Department to show 
topographical details should, as far as iiossihle, be adopted. 

XXXIX.— It ii not necessary that hills should be drawn on tho maps. It will be sufficient 
to write the word “ hill ” in tho space oi ciipied by hills in the maps. 


Section IV. —Testing of the Measurement. 


Measurements conducted by an amin, canooiifroo, or other inferior officers 
must be tested by the settlement officer, who, by measuring a few fields in 
different parts of the estate, will bo able to form a tolerably correct opinion of 
the general character of the work. The resfllt of the scrutiny should bo re¬ 
corded in tho khasrali form showing each entry as given by the amin and as 
found by tho testing officer. In the event of complaints of incorrect measure¬ 
ment being preferred, tho settlement officer should, of course, subject to parti¬ 
cular investigation tho fields which form the subject of complaint. In very 
petty estates the measurements may be tested by a canoongoe, or such other 
competent ministerial officer as the Collector may depute, provided always that 
the testing is done by some other than the meaaurei’. When a whole village has 
been measured the total area of the village as ascertained by measurement 
should be also tested by comjiarison with the area given on the revenue survey 
maps. » 

Note. —When more than one estate, or portions “of more than one estate under settle¬ 
ment, are in tho same village, the measurement of all can be tested at tho same time ; the 
teat in that case should bo rather so mfiiiy plots per cent, (say 5 per oent.) than a few fields 
in each estate, for each estate may often nut contain more than a few fields. 

2. Re-measurement need not, as a general rule, take place when the 
amount of error is below 10 per cent.; but in this respect much must be left to 
the discretion of the settlement officer. Error, oven when exceeding 10 per 
cent,, may sometimes, e.sj)ecially if caused by miscalculation of areas, or ovei’- 
sight, be remedied without resort to actual re-measuremcnt; but should there be 
reason for suspecting wilful error, ro-moasurcment should be undertaken, how¬ 
ever small the amount of apparent error may be. 

Section V.— Determination and Record of Rents. 

When tho proceedings are being carried on under Chapter X of the 
Tenancy Act, th^e rules made by the Local Government for the determination 
and record of rents supplemented by the Board’s instructions given under these 
rules will apply. 

When the proceedings are being conducted under Rofirulation VII of 1822. 
the following instructioiS should be borne in mind ^ 
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1. Occupancy raiyata’ rents cannot be enhanced by setttlement officers under 
the powers vested in them by the Regulations, except with the consent of the 
raiyats themselves, or by civil suit, and even with tlio consent of the raiyats the 
rent of occupancy raiyats cannot be enhanced by more than two annas ,in the 
rupee, except in the cases mentioned in provisoes i, ii, iii, section 29 of the 
Tenancy Act. But this restriction of enhancement docs not affect the assess¬ 
ment of additional lauds occupied by the tenant 8ini*o the present rent was fixed. 
Such assessment is not an enhancement of the rent of the holding, but an 
assessment of land which did not form part of the holding. 

2. In order, however, to ascertain the amount of th'fe assets which should 
be made the basis on which Government revenue is to bo calculated, the settle¬ 
ment officer, though ho cannot enhance existing rents, may record the amount 
of the rent which might be fairly demandable, and to which the existing rents 
might be enhanced if civil suits were itjstituted. The amount so recorded may 
be mjide the basis on which the revenue to be paid by the settlement-holder may 
be calculated. Enhanced rents thus recorded will not be binding on the raiyats. 
They will merely form the data from which the amount of the Government 
revenue is to be calculated. If the settlement-holder accepts settlement at the 
amount so calculated, and after he has accepted it wishes to enforce any such 
enhanced rents so recorded, he must sue for the euhancemont in the Civil Court, 
nuless the raiyats voluntarily agree to pay it; and if the estate is held khas, the 
Government must under similar circumstances sue for enhancement in the Civil 
Courts. 

3. It will thus be seen thab a jamabundee or rent-roll under Regulation 
VII of 1822 should only be made— 

Ist ,—Where the lands are being assessed to rent for the first time, as in the 
case of dearahs, alluvial accretions and like instances in which the 
lands are unoccupied, or in which for any other reason the Go¬ 
vernment may fix and enforce the payment of any rent it may 
choose to demand. 

2ncl!.—In cases where it is not intended to alter existing rents, or it is in¬ 
tended to alter them only with the consent of the raiyats. 

3rd.—In cases where though an enhanced rent may be fairly demandable 
from the raiyats, yet the object being merely to ascertain the sum 
demandable as Government revenue from the settlement-holder, 
it is desired to ascertain the rental which ho might be reasonably 
expected to realise from the raiyats, but it is left for him to obtain 
the enhanced rents fairly demandable by civil suit or otherwise. 

In all other cases the assets should be ascertained by preparing a rent-roll 
and record of rights under the Tenancy Act. That Act leaves veiy little to the 
discretion of the settlement officer in the matter of fixing the amount of the 
assets. He must take the existing rents as he finds them, and can enhance or 
reduce them on the grounds and to the extent specified in the Act and, except 
where a settlement of land revenue is being made, only on the application of the 
parties, and after production before him of such evidence as would satisfy ^ 
civil court. 

4. In recording rents demandable for the purpose mentioned in the pre¬ 
ceding instruction, regard should bo had to the rules and instructions for set¬ 
tlement of fair rents under the Tenancy Act given in section XVII posf. 

6. In eveiy case it will be necessary for the settlement officer to draw up 
a careful proceeding, which should, if possible, be in English, giving clearly and 
precisely the grounds upon which he has recorded the rent demandable. Even 
xf the existing rates are not altered, their fairness should be disoussed, and the 
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reasoDS for retaininj^ them should be stated. And whea© any change is made, 
or an enhanced rent is recorded as one which might be fairly demaudable, it 
should be fully explained with reference to the section of the Act by which it 
may be .justified. 

6. Besides the rents of the raiyafcs and under-raiyats, it will be the duty of 

the settlement officer to record the rents dcmandable from 
Eentaofteimre-holderB. reference to Chapter III, Act VIII 

of 1885. Attention should be paid to the distinction drawn in section 5 of the 
Act between tenure-holders and raiyats. 

7. In temporarily-settled estates the property of individuals, difficulties 
have frequently arisen from tenures liaving been created by the proprietors, and 
in some instances by farmers, to extcnid beyond the period for which the settle¬ 
ment of land revenue has been made with them. These cases will now be 
governed by sections 191 and 192, 104 (2), and 101 (d) of the Tenancy Act. 

8. In estates which have become the property of Government by escheat, 
and in which the Government has^only succeeded to the rights of the late pro¬ 
prietor, all tenures which would nave been binding on the late proprietor will be 
binding on the Government. 

9. In estates purchased by Government at a sale for arrears of revenue, the 
Government will exercise the same rights of voiding tenures as any private 
purchaser. 

10. Upon estates which are private property, tenures binding against the 
settlement-holder, but not against Government, will be recorded ; but the rents 
of such tenures will be fixed iu accordance with the sections of the Tenancy Act 
referred to above. 

11. When a settlement officer finds tenures ou a Government estate which 
ure invalid for want of authority iu the person who created them, he need not 
necessarily set them aside. Thp creation of tlio tenure may liave been bond fide 
for the good of the estate (as where jungle trachi have to bo cleared and brought 
into cultivatiori), and the tenure-holder may have duuo good service. In such 
cases the tenures may be recognized and confirmed, but the sanction of the Com¬ 
missioner will be required. 

12. The rent of teuures which are valid as against Government can be 
enhanced only on the grounde and to the extent specified in sections 6 and 7, Act 
VIII of 1885. 

13. The Lieutenant-Governor has empowered* the revenue officers men¬ 
tioned below, respectively, to sanction, or subsequently to approve, genei’al rates 
of rent for adoption, as the basis ou which assets are to be calculated iu settle¬ 
ments of the different classes specified, when the record of rents and rights is 
being made under Regulation VII of 1882 ; and settlement officers must submit 
their reports for sanction accordingly:— 

L—Regular settlemouts in whichThe Collector or other officer spe- 
the number of raiyats whose rents are to { daily empowered by the Government 
be recorded under the Act docs not ox- C to exercise the powers of a Collector 
ceed 200. j iu this behalf. 

II. —Regular settlements in which ' 

the number of such luiyats exceeds 200, The Commissioner of the Division, 
but does not exceed 400. 

III. —All other classes ... The Board of Revenue. 

14. With reference to the provisions of section 37 of the Tenancy Act, the 
rent fixed at a settlement should, not be enhanced within a period of fiitcieu years 
iu cases were a suit for enhancement would fail under that section. 

• Tide OaJoutfca Gasocte of 11th June 1879, Part I, page'544. 
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’Section VI.— ^Becords oe Biohts. ‘ 

The rules for preparation of the record of rights when the proceedings are 
being carried on under the Tenancy Act will be found in section XVII at 
the end of this chapter. When the proceedings are under the Regulalion VII of 
1822, the same rules, as regards the manner in which the status of each tenant 
is to be determined and recorded will generally apply. 

The rights of tenure-holders and of cultivators aTO to bo carefully recorded 
as required by clause 1, section 9, Regulation VII of 1822 ; but it must be borne 
in mind that the law only sanctions the record of actually existent and acknow¬ 
ledged or established privileges, and not the creation of new ones. 

2. The declaration made in the old rent-law, that every raiyat is entitled 
to receive a pottah from bis landlord, has not boon reproduced in the Tenancy 
Act of 1885 ; but if a raiyat in a Government estate wishes to take a pottah, his 
request should always bo complied with. In pvaetieo, however, it will pmbably 
be found that the ra.iyat3 do not desire to take pott-ahs; they ni’o satisfied with tho 
guarantee wliioh the jumabundl record in tho Government jseinindari office 
affords ; and in such cases the settlement officer should bo careful not to force 
pottahs on tliom. Nor is it of importance to Government to get the raiyats to 
oxecuto kabulyats, except where the rents are enhanced by agreement and not 
under CIraptcr X of tlie Tenancy Act, as tho rents recorded under tho Tenancy 
Act are secured by law and the admission of the I’aiyat through a kabuliyat is not 
necessary to establish their validity. 

3. Protection slionld be afforded to raiyats by giving effect to tho provisions 
of clause 1, section 9, Regulation Vll of 1822, which enjoins that a specification 
of tho holding or temii-e of every raiyat and of the rent assessed on it shall bo 
recorded in tho settlemeut proceedings’, and a copy of ‘such recorded specification 
of his holding and rout given to every raiyat willing to take it, in other words, a 
copy of tho khatian relating to his holding should bo given to him as required 
by rule 35, Chapter VI of the rules under the Tenancy Act. 

Section VII.— Disposal of Claims to hold Land Rbnt-pbeb ob at 

FIXED Jamas. 

When the record of rights is being made under tho Tenancy Act, should 
anj^ question arise regarding tho validity of claims to hold land rent-free, the 
settlement officer must adjudicate ot\ the question as in a civil suit in accordanco 
with the Tcmancy Act Itules. When the proceedings are taken under tho 
Regulation, the following instructions will apply :— 

1. With regard to resumptions, lands which have been occupied for 60 
years witboiit payment of revenue cfinnot bes assessed, bat are protected by limi¬ 
tation. The onus of proof is on tho person claiming to hold rovenne-froo, but 
when it is practically certain that no revenue has been paid since tho Permanent 
Settlement, no resumption proceedings should bo instituted. In the case of 
alluvial accretions a different procedure based on a periodical survey is pro¬ 
scribed. Hence resumption proceedings for the puiTiose of declaring lands which 
are hold free of revenue to bo liable to pay revenue, will in future be very rare 
indeed, it has not therefore been thought necessary to produce the rules. 

2. Proceedings to resume and assess holdings which are found to bo held 
without payment of rent, or as mokurari, or invalid tenures in estates under tem¬ 
porary settlement, or resumed, or purchased for Government at sales for arreai^a 
of revenue, should bo taken under Regulations IX of 1825 and II of 1819. 

3. The settlement officer should issue the notice prescribed by clause 2, 
section 5, Regulation IX of 1825, in all cases where there is reason to believe 

47 
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tliat snc-Ti fcimres cx4fit. After tho expiration of tho term specified in tlio section, 
the sottJoTnent oflicer should hike up the claims iii tho nianuur oiijoinud by law, 
Rnd, unless himself cTupoworcd to decide them, pvojiare the eases carefully for 
tho Ci)l!c*ct/ov. 

4. If the rcul-fiTo or moknrari title appears to hi' unimpeachable, the facts 
should be reported to the Commisskmer, who will review theru and record a ]iro- 
ceedinof, which will form part of the settlemeiit record. If tho Oommissioiior’s 
proceedings confirm thef sel-tlemciit officer’.s or (-ollcotor's omielnsion, no further 
proceedings will bo taken—the tenure will be admitted to be rent-free or nio- 
kurari. 

5. If, in tho opinion of tho sottloniont olliccr or Collector tlie icnaro is 
invalid, ho shall report the ease foi* the orders of tho Commissioner, and on 
receipt of orders confirming ids decision lie shall proceed to assess it under sec¬ 
tion 22, liegidation II of 1811), as modified by section lO, Uegutation III of 
1828. (Under Itogulation 1 of 1821), Commissioners exercise ibe powers con¬ 
ferred on the Board by the abov'e-ijnoted Kegiihilions.) 

6. No temiro sliould bo brought under assessment in the courso of settlo- 
raent pn’oceediugs where tho facts sliow that a civil suit for resumption would be 
barred by limitation. 

7. No tenure, thoiefoi’o, whicli has been held rent-free or at a fixed rent 
since the 1 Vrmaiieut Settlement can now be assi'sstd, jiud no resumed tenures 
therefore are entiiled to tlio favourable terms of settlement prescribed by ckuaC 
2, section 8, llegulatiou XIX of 171)2. Jf in any casi', however, tho ('oJJector 
thinks that favourable rates of sofllemout sho^ild be granted to the holder of a 
resumed tenure, he should report s[)Ocially for tho order of the Commis.sioncr. 

8. lu escheated, for^itod aud other estates, where Covornment steps 
meruly into tho rights of a former ^iroprietoi', the jirovisiuns of efauso t>, seidion 
2, ouil the 22* following seetions of llcgnlation V11 of 1822, are made applica¬ 
ble by clause 2, section 2, Ecgiihilion IX oi' 1825; Imt the provisions of tliat 
ilegulation and of Jlegnlatiou II of 18llj cannot be emiiloyed in siudi estates 
for the resHMiption of reut-fi’ee and other tenures under lOO higlias. The Col¬ 
lector must in such cases jirocoed by civil suit, and the onus is on him to show 
that at some lime since tho Bormanont iScfctlcmeut the toimro formed part of the 
Toal assets of the estate, aud tliat tlic suit is not haired by tlic law of limitsition. 

1). Tho resumption/or Government of tenures over 100 biglias found *111- 
cluded in such estates must also he ertVeted by regular suit. 

10. Under section 29, Act !X of 1871, at the exjiiratkm of tho period 
limited by that Act to any person for instituting a suit for the possession of 
land, his rif/hf to sueli laud liecomes extinguished. In any estate, therefore, 
whoi*o Governnieut saccceds only to tlie rights of a formoi" proprietor, it has no 
right to sue for resumption in cases where its predecessor iu estate was barred. 

* Sko'iion VIII.— Provision for Police, Hoads, Potwauis, &c. 

1. In the seltlemeut of some estates ifmay still be uocc'ssary to provide 
for tho performance of the duties, iiicnmbciit on i5cmindar.s genoinily, of giving 
notice of the occurrence of oJTenecs ngaimst the law and aiding the Police in tho 
apprehension of ofi'enders. The settlement officer must in such eases make an 
adequate provisiim for the maintenanoo of such subordinate officers as may bo 
required for this puvfiose. Ordinarily, howcvei’, the provisions of recent legis¬ 
lation, sui-h Bengal Act VI of 1870, make this unnecessary. 

2. Wliere a upoeial provision foi’ village police is neceisary, the Magistrate 

* Note, .'j-'ctioii i'7 of Rogulation VII ol‘ 1833 has been repealed by Act XI of 1870, 
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will, on application, infovra the settlement officer whether tJie pvovisioni should 
bo in land or money, and wliaL number of police ui’O n'(juir('d for eacli villag'o. 
On recoi])t of this iuforinjition the settloineiit oflicor sJioiild assig’U aljout throe 
acres of average land to eficdi chowkidar and an acre to each bnllaliir if the sub¬ 
sistence is rocpiired to bo in liitnl; and throe rupees a month to (3ach chf)wkidar 
and one rupee to each bnllaliir if in money. In tlio former case the settlement 
officer should furnish the IMagistrate with a statcnioiit of the numbers assigned 
to the fields in the map and khusmli. 

3. With I'eforonce to the provisions of Bengal Act VI IT of 1802, no pro¬ 
vision need bo made in Bov'ernmeiit eslatos any mure than in estates, the property 
of private individuals, for the [lerlornumce of iho district jioslal servieo. Under 
the Alii, if the estate is farmed, the rate is jiayablc liy the farmer: and when an 
estate fs held under the direct managCMiient of the tlolleclor, no rate is leviable. 

4'. It is uunccessary to make any |»ro\'isiou for roads iu the sett lenient, those 
being now eonstriu;ted from District Jload hhinds, or contributions from the ten 
per cent, assignment. 

5. Pi'ovi.sion sliould invariably bo made for the niiiintcnanec and correcstion 
of tbe maps and I’ecords, so that they may bo writtmi up to (hito from time to 
time, in aeeordanco with such rules us the Board may preseribe iu this behalf. 
Ill estates liohl khas arrangemeids should lie made to have this done through the 
agency of patwareos, where tlu'y iwist, and wliero they do not cx.ist, through 
the collecting acccncy by whatever denominutiou it may lie called. Jii estates 
which are not held khas, tin' si’llIcmi'iit-holdci’ is IkiuikI by the terms of settle- 
1 liiivc M'rions tlnulilfl incut to kcc]) the I'ceords corrected from year to year, 
about this rule. actiofdiiig to the rules which may he jirehcribeil by the 

]I. J. 15. Board iu this belialf, failing .which he Avlll be liable to 
have his lease cancelled, ami the settlement officer should see that adequate 
ariangenicuts are made for the fiiHilineut of ih^iS obligation. 


Section TX.— Detekmination oe Assets, Ar.bOWA.vi’ES, and the Land 

|{eVEK(JM JjEilANl). 

1. The laud rcAmnue demand will be assessed on the assets of the estate 
which will consist of the aggregafe of the rents recorded by the settlement oHieor 
as existing or as fairly demandablc wlieii the assets have been recorded under 
Kcgulation VIT of lS22,or the aggregate of I he rents demandablc as shown in the 
record ]mbHshod miller rule 34, I'hapter VI of tJie Tenancy Act rules when the 
rent.s have been settled under fhe Tenancy Act, from (1) all the raijats whose 
holdings are not included iu tenures which are liinding on the (lovcvnraent; (2) 
from all ilciicndciit talukdurs, and teunre-holders of the tirst degree whoso tenures 
are binding on the (iovernmeut. 

Any deductions whiiiU may be necessary under Buie C below must be made 
from the assehs before the rcAemic is assessed upon them. A 

2. Parcels under oO Inghas in one village released from assessment under 
Covornmoiit order dated the 20th January 1841 must, under the ruling of Go¬ 
vernment of the 6tli Juno 1813, eoutlnno oxolndod from the settlement of the 
rest of the tenure, so as not to be regarded as forming a part of it. 

3. In an estate the jiroperty of Government the cniire assets as described 
above will be at the dis])osal of Goveriunent, eitbor to take as the land revenue 
demand, or to divide with any person with wlioin a contract an’angemcnt nmy 
bo made for the collection of the rents, in which case the land I’evonue demand 
entered in the I’ovenuo roll or towjih will be the assets ininm the allowancowhich is 
made to such person to cover the risks and costs of celloctiou, and for his own profit. 
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4. In esfafeB. other than thoso ■which are the property of Governnient, the 
land revenue demand will ho aseessed by deducting from the asseta the allow¬ 
ances lo which the jiroprietor, or the person having a right to settlement, is 
entitled under the oi’ders of Government for the time being in force. 

6. The allowances to be gmntcd to settlement-holders and farmers of 
estates hereafter settled or let in farm (not being cases covered by Ilulo 2 below 
in section XI) Lave been fixed by the Government as follows :— 

(1) In Government estates settled with tenure-holders or with one or more 

principal raiyats as representatives of tho rest, or with a farmer, when, 
under special circumstances, settlement with a farmer is rendered 
necossarj^ 20 per cent, of the gross assets should be allowed for col¬ 
lection expenses and farming profits. 

(2) In resumed estates settled with the proprietors, a consolidated allow¬ 

ance of 30 per cent, should bo given for collection expenses and pro¬ 
prietary allowance. 

(3) In estates let in farm in consequence of the i-efosal of the proprietors 

to accept settlement, a consolidated allowance of 20 [lor cent, should 
be given for collection expenses and farming profits. Besides this 
consolitlated allowauee to the farmers, 10 per cent, should be allowed 
as malikana to the proprietor. 

6. It is to bo observed that tho consolidated allowances under the above 
rules are to bo calculated npou tho assets of tho estate niter deductions have been 
made for any authorised allowanco.s such as thoso for omlMinkraont ropair.s, &c. 
Under section 5, Hegulaliou V11 of 1822, thg 10 per cent, allowance for mfili- 
kaua, in the case of proi)victors refusing settlomont, must be calculated on the 
net amount realised by Government, i. e., on the assets after deducting the cou- 
solidatod allowances for fai’iuing profits and cost of collections; unless the pro¬ 
prietor has stated the higliest amount of jnmma for win'ch ho is willing to en¬ 
gage, in which caso it is to bo calculated on such amount. 

7. If in any particular (;aso, looking to the allowance hitherto made in the 
particular estate under settlement, or for any othci’ good reason, the allowances 
for collection expenses as fixed above appear to be unduly high, the Board, on 
the recommendation of ilio Commissioner, may, at their discretion. I’eduoo tho 
allowances. It is, however, desirable that in all casos tbo allowances should bo 
liberal, and such as to content the farmer or proprietor concerned, and to render 
it unlikely that he will attempt to levy irregdlar exactions. 

■ t 

Section X.— Selection op Settlement-holders. 

1. It is the duty of tho settlement officer to determine with whom the 
settlement shall bo made, and to adjust tlio terras, subject to revision by the su- 
peiior ixwonue authorities. 

2, The mode of dealing with Goverament estate.s is explained in Chapter 
III'(Government eslatos), volume I of tho Board’s Rules. 

3, The former proprietors of estates purchased by Government are not 
to be admitted to settlement, unless it should clearly appear that the sale of the 
estate was not caused by any oppression or mismanagement on their part. 

4. In farming Government estates, the settlement officer should exercise 
his discretion as regards the requisition of security, with duo reference to the 
means and character of the fm-mer. When tho farmer is a person of known 
integrity and substance, the security may bo dispensed with. The practice 
which prevails in some places of demanding a deposit of a year’s rent as security 
is approved, esjjeeially in the case of small farmers. Sums due from farmers and 
their securLtics are recoverable under the provisions of Bengal Act VH of 1880. 
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6. The settlement of temporarily-settled estates, thfi property of private 
individuals, should of coarse be offered to the proprietors, and careful .attention 
should be paid to the provisions of section 10, Regulation VTI of 1822. If any 
of those who are entitled to settlement neglect to attend, the settlement may bo 
made with the rest; but if any of them attend, and object to the jumma proposed 
to be assessed, the settlement may still be made with the rest, but only as a 
farming settlement, and for a term not exceeding twelve years. 

6. The settlement of resumed lakhiraj estates should, as a geneml rule, be 
made with tho proprietors. In the Behar districts, where the interests of two 
parties require to be adjusted, namely, the proprietoi-s and tho lakhiiujdars, the 
settlement should be conducted under the rules relating to badshahi ttmares 
approved by Government and circulated with Board’s circular order No. 62, 
dated 14th Juno 1837. 

7. Resumed towfir should be settled at full rates with tho party who may 
prove his title thereto. 

8. The settlement of resumed alluvion should be made with the proprietor 
of the estate to which it is an increment. Such settlement is to }>e in all cases 
temporary. Wlienevor settlement is not made with tho owner of the proprietary 
right, ho is entitled to malikana. 

9. When all the subordinate arrangements for settlement have been com¬ 
pleted, the settlement officer should procure the attendance of tho pei*son entitled 
to settlement, and call upon him to sign tho kabuliyjit, or state in writing his 
objections. These objections, if any, must receive considorntion and be removed 
if piucticable; but should they* be such as are not entitled to attention, tho 
reasons for rejecting them and otherwise disposing of the estate should l>o 
recorded. 

10. When’ it is found necessary, in consequence of the recusance of the 
party entitled to settlement, to engage with other parties for the payment of tho 
Government revenue, tho preference should bo given (Isi) to a farming settle¬ 
ment with one or more of the head raiyats on the estate ; (2nd) to direct manage¬ 
ment by tho Collector ; {3rd) to a farming lease to an outsider, 

11. It oceasioually happens that the duty devolves upon a Collector of 
makiug a settlement of an undivided share of an estate or tomire, which is the 
proi>erty of Government. It will often be oonvenient and unobjectionable to 
give snob a share on farm to the co-sharers in tho estate, so as to ftvoid •tho in- 
oonveuionce to tho tenants of having to deal with mure than one landlord. 

Section XI.— Period of Settlement. 

1, No estate should bo permanently settled unless tho holders have a oloar 
statutory right to such a settlement. 

2. Under the orders embodied in the Board’s circular order No. 6 of 
January 1866 (reproduced below), all propi-ietora of resumed revenue-free es¬ 
tates in permanently-settled district are entitled to permanent settlement. 

CiRCOtAB No. 6. 

I.—It has been decided by the Govcrnor-Ooncral In Council* that “ clauses 2 and 3 of 
Boction 8 of Ecffulation XIX of 1793, lay down rules for oalou- 
IfengM, tho revenue to bo fixed on rosumod semin^ri lakhiraj 

January 1868. tenures, and provide that if the propnntor nf?ree to the amount, so 

fixed, ho and his heirs and snccessnrs shiill hold the'land at subh 
fixed revenue for ever. There is no power to make any reservation on aeconnt of any pa*, 
ticular sort of profit, or any ono or more of tho resources of tho land, and no power to 
tosCrvo a right of future inorease,on any aooonnt whatever. The jama must be assessed once 
and for evor, as tho whole demand of the State as its share of the profits aiid resouroOB of 
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tLo land, of wliatMoovt^ description. The only way in wliich any onhancemont above the 
first yoiir’s revoaae is nllowablc is by the lixinjTof a ])ro"ressivoly itinrensiniF jamu, wliioh is 
allowable only wb(>n part of tlio land is uncultivated, and must bo dc'tiiiitcdy fixed, at tho time 
of fiol'llciiiont, untler corlsdn reasonable re.strictions.” 

II. —111 accordiiuee with this coiislrucHon of tho law on the subject, tho Govcmor-Oenoral 
in Council has (leliberalely declared that “ till' pniprietov of a resumed l.ihhiraj estate, in a 
ptirtnanciitly settled district is entitled to a Pcrmaui'uc Settlement thereof, based ou the assets 
os existing at tho time of resumption.” 

III. —llis Kxcclloncy in Council has further resolved that these principles shall bo applied 

immediately to the caso of all resumed revouuc-free estates which, undor any different inter¬ 
pretation of the law, are now settled for a term of years only, instead of being settled 
permanently, ’ 

IV. —Tho orders of the Governor-General in Council arc “ Hint all existing sotHements 
of resumed revonuo-froo e.staioM shall be upliehl as I’erninucnt Si-tiloiuoiit.s, except when it 
shall appear that a pettlemoni was uvowedly made at lower rates than those at which it would 
have boon made if tho revenue authorities had intended a I’ermauent Sen leim-nt, and when, 
in any such case, the settlmueiit paiiers themselves nuiy give tltc means of estimating the full 
assets of tho estate, iucludiug capabilities.” 

V_ ###*## 

i 

VI.—In all such cases it will bo only TmeesRury to aKeertain (bat the sett,lement was not 
mode “ axmcpfihj at lower mtes than llmse at which it wonld liavo hoen iiuule if tlie revenue 
authorities bad intended a I’cruiancut Heli.lenicni.” Hxcejit In that conlingeucv, all e.visting 
temporary Bettleinonts of resumed rov einie-friH> hin.ls an-to be at once declared ijurmuuent, 
revised onpugemeuts being exchnngc'd with the ]iroprietor.w. 

VJl.—Kven in thcMi-xcejited cases, (he current settlement is only to ho revised so far os 
“the settlement papers tliemselves may give the nioiins of e.suiuating the full assets and 
capabilities of tho estate” at Hu; lime the settlemeiii w.ap, made. 

3. No hivarialjlc nili> can lie liiid dowiii respect inti; scttlcmonts upon a 
gradually incrciisiiit,' revenue. TJie iiuture ol llie si't i l('iiieiil, is to be deteruiiued 
in etudi case ticcorcljjiu: to eiicuiiistiinees. Wlien llie law ontiLles a party to a 
settlement in perpetuity, sucli soi.llniient mas/ /a'mnde,, wimtf'vcr niay'bo tho 
condition of the estate in respcct.of cultivation. 'J'lie (jiiestion is not as between 
a settlomout upon an incrotising roveimo mul a teinpoi-ary lease, but as between 
a perpetual scttlcnitud at an iiicrea.sing, and the saino at a fixed rosTiiuc. 

4. In all cases of sott.loincnts (dher Ilian fho.sc which (he Oolleetor himself 
is competent to sanction under Kiilos I and IT, Section XVI, whether the estate 
under settlement bo the projiorty of Government or belong to a pi-ivato jn’o- 
prictor, the now regular settlement proposed by tlie Collector should, from the 
date of expiry of the cuiTcnt settleinent, be conclnded in anticipation of sanc¬ 
tion, but with a disiinct proviso that any alteration in its terms which may be 
subsequently prescribed by comiietout autburity shall take retrospective otTect 
from the date on which the estate shall have been brought umlor tho terms of 
the new settlement. 

5. This is not, however, to be bold to inierforo with the Collector’s power 
to hold ajiy Goveriiineut estate under kluis nnuiagemmit on tho exjnry of tlie 
engagement ou which it has been held, when he shall bo of opinion that such 
a course is jireferable to the provisional conclusion of the regular sottlomont 
proposed by him ; nor to jtreclnde him /I'oin adojiting a similar course in regard 
to any estate, the propeity of a jirivate person, on refusal of tho proprietor to 
accept the provisional engagement mentioned in tlie foregoing rule. 

C. A settlement should ordinarily lake effect from tho beginning of the 
financial vear next after that in which the proceedings of the settlement officer 
have been completijd. 

7. When an estate, the property of Government, is to be held under direct 
mi^gemcnt, it will usually be uiiinicessai’y to conclude a settlement for any 
dehmte period. 'J'he settlement report will merely slate that the mohal is to be 
hold under direct Jiiauagemcnt till further orders. 
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Section XIL—Allutiai. Formation. . 

Islands the property of Government. 

1. WhuTiover the Collector may receive inrorraation by report from the 
Sarvey J^cpartiueut, or from any other <[uar(.er, Hint an island lias fornietl in any 
larj'o nnvij^iihle river within his jurisdiction, he shall proceed to enquire whether 
the alluvial formation, or any jiart of it, necupies a site ideritiliable as havinf^ 
once belonged to an estate on which no remission of royciiuo lias been allowed 
in ropcct of kSucIi site or to a v.alid lakhiraj tenure. If tlie whole formation 
occujiy such a site, tlie Colloetoi* shall take no further proceedings. 

2 . If, on the other hand, the formation, or any pai-t of it, does not occupy 
a site 80 idontitiable, the Collector shall next proceed to consider whether such 
formation, or such pai't of it, coinrs projterly uinler tJie descript ion contained in 
clause 3, si'ction 4, llogulation Xi of 182.“). If lie find tlmt it docs, he should 
at once proceed to take possession under the authority conveyed by section 3, 
Jlcngal Act IV of 1808, which modilies Act TX of 1847 as regards islands, 

3. Tliis sliould be done in the usual native method, vb., by erecting a long 
bamlioo on the land in tho presence of some of the clioAvkidars or chief inhabi¬ 
tants of the neighbouring villages. A proceeding should bo recorded on tbo 
spot by tho ofUcer taking jiossessioii, and should bo attested by witnesses. This 
proceeding should contain as o.vaet a statonieut of tho position and area of the 
land as can be made with compass bearings of eonsjncuous objects on tho 
mainland. 

4. Possession assumed under Tlulc 2 should ho merely temporary until it 
has been ascertained whetlior or not Iho channel I’omul tho island is fordable 
thronghont the yoar. If the channel be found to be not so fordable, tho land 
shouhl be considered tho propei-ty of Government,'and should bo assessed and 
settled. 

5. Tn every succeeding year, up to the •time when the island may corao 
under settlement, eiujuiry should bo made at tho end of tbo niiny season into 
its condition, and tho rights of Govoriimont j-u-avsserted wdierevor necessary. 

G. A register of sneU eases should bo kept in the form given in Appendix 
No. G. 

7. In these cases the i>ropriotary right being vested in Govenimont, no 
party can have any right to engage. Should any person, however, acting in 
good faith, have broken u]) tho soil, his prior oceupauey may bo taken into 
considoration. 

Increments to estates, the property of the owners of the estates. 

8. Laud gained by gradual aocession, w'bothor from the recess of a river 
or of the sea, is, under section IV, liogulation XI of 1825, to be oonsidored an 
increment to the tenure of tho person to whose land or estate it is thus annexed; 
but, as mentioned in that section, such land is liable to assessment to tho public 
revenue io which it may bo liable under tho provisions of Regulation TI of 1819 
or of any other law in force, L c., it is liable to assessment “ in tho same manner 
as other unsettled melials,” and the revenue assessed belongs to Government 
(?;4t?e clauses I and 2, section 3, Regulation II of 1819). 

9. Act TX of 1817 laid down— 

‘ that no moaaarcs shall horcaftor ho taken for tho .‘iBSOsamcut of such lauds * * # 

* except under tho provisions of this Aot.” 

Section III of tho Act is as follows .— 

“ It shall 1)0 lawful for tho Government of Bengal, in all distrifcts, or parts of distriobs 
of which a rovoime survey may have been or may hereafter bo oempleted and approved by 
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fiorommcnt, to direct from time to time, whencrer ten years from the approval of any snch 
BiiiTcy shall have expired, a new survey of lauds on tho banks of rivors ami on the shores of 
the sen, in order to aseortnin the chaii^^ea that may have taken place sinoo tho date of tho 
last previous sunmy, and to oansi; now maps to bo made aetcording tt) snob now survey.” 

Section. 5 provides for deductions from tlic sudder jama to bo made on ao* 
connt of land wliieh. such new maps show to have been washed away; and 
section 6 for assessments on land whicli such new maps show to have been added 
to estates. , 

10. In connection with tho surveys of the lands on tho banks of the Ganges 
andMegnaintho Purreedpore, Dacca, and other districts in 1877 and tho follow¬ 
ing years, much discussion has taken place as to the proper constimction of this 
Act, and the acjtion to be taken under it. It has been decided that land which 
can l>e proved to have rO'fonned on a site which was formcriy ocenpiod by land 
included in the Permanent Sottloment is not liable to assessment as having been 
“added” to the estate in the sense of section (> of the Act, even though tho 
maps of the last preijcding survey miiy show that tho site was covered with 

rtvnoorlills* survey. 

11. Oil tho otuer nauu, 

than it was at the time of the settlement (in consequence of diluvion uurji.^ 
taken place in other parts of the estate) will not exempt the settlement-holder 
from the liability to assessment on any particular plot of land which a compari¬ 
son of the maps shows to have been “ added to tho estate” since tho last survey, 

• GovcTnmpHi order No 2917 , uclcRB he can pi’ovo that such land has actually ro-formed 
Mrlff site of land which existed and was included 

‘ in the Permanent Sottlcmoat of the estate. The Govern¬ 

ment order* puts tho case thus 

• 

It appears to tho Lirntcnant-Governor that, as Government is now bound to leavo alono 
all lands that the zemiudiirs can show t,o havn licon within tho limits of their original estates, 
so long as they have kept tlicir proprfotary title alive by paying the Government rovonno 
thereon, OoveriiTnont may very fairly insist on assessing all lands added to the original estate 
byaocrction from tho river bod or tho tea. The natural presumption is tliat newly formed 
land is a gain from the public domain, and, as such, is liablo to assessment. But it is open 
to any zemindar to show that it is really a re-formation, and if this is proved, or if the Ee- 
venuo oflBcers tboinselves have reason to believe the land to be a re-formation of revonuo- 
paying land, they are bound to leave it alono. It is a corollary of this principle that zemindars 
cannot bo forced rn take abatements on account of diluvion; Government has no power 
practically to oonfiscato their prospective rights to rq-formation.” 

12. The mles that have been laid down for the conduct of this dcarah 
eurvey, with the approval of Government, arc annexed to this section, ns they ' 
will serve as a guide in similar operations; but whenever such surveys arc to be 
'undertaken, the Urst stop should be to obtain instructions from the Board in the 
shape of a set of rules for the guidance of the officors concemod. If the rules 
now published are wholly applicable, they can be adopted with tho Board’s sanc¬ 
tion ; otherwise such modiUcatious may be proposed to the Board as the circum¬ 
stances of each survey require. 

13. Rules 12, 14, 18 and 10 of tho annexed set embody important prin¬ 
ciples, which will ajiply to nil such surveys and ro-settlemcnts. 

14. In effecting the settlement of alluvial land with the proprietor of a 
tieniporarily-seltled estate (see Act XXXI of 1858), the settlement officer should, 
with his consent and with the consent of tho Board of Revenue, incoj^jorate tho, 
assessment of thfs increment with that of the parant estate, taking one revised'- 
c^^ment for the amalgamated revenue of the whole as an integral estate. 

iJi j be permanently settled, or if, in the case of a temporarily"* 

setued estate, either the proprietor or tho Board decline to assent to the course 
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above prescribed, the incromcnt must bo assessed as a distinct estate, and be 
thenceforward held separately liable for the revenue assessed upon it. 

15. If the alluvion is formed into a separate now estate, the settlement 
officer must take special care that the boundary between the alluvion and the 
settled estate is accurately mapped and I'ecordod in the settlement proceedings, 
so as to preclude all future doubt or dispute on the subject. 

16. Should the alluvion have accreted to a dependent tenure, the dependent 
tenure*holder is entitled, on payment of a fair increase*of rent to his superior 
landlord, to hold the accretion for the term of his engagement. The settlement 
officer is required by section 2, Act XXXI of 1858, to ast^ertain and record, ac¬ 
cording to the rules proscribed by Regulation VII of 1822, the rights of any 
under-tenant in any alluvial land, but the settlement offieer should treat with 
the superior landlord as the jjarty responsible for the Government share of the 
rent. Should the zemindar prove recusant, the settlement may be made with 
the under-tenant, or the lands be held under dii-ect management, or let in form 
and f reated as a separate estate, ns may be most exfjedient. 


INSTRUCTIONS FOR DEARAH SURVEY AND SETTLEMENTS. 


SuKVEV —(referred to in clanee 12 ahm-e). 

I,—Tlio object of tlio present defurab survey is to identify on the (ground the line wluoh 
Object of survey shown in the ruaps of the previous revenue survey as the line of 

eontriict between tlio laud and tlie river, which will he hero called 

the outer live. 

Where the river has cut away lands si nee the previous survey, this line will fall in water, 
and the old hnnndaries of villages, ns shown by t he previous maps to have existed between it 
and the present hiuik of the river, cannot therefore be relaiil .*u the ground, but they niusl 
be shown in tlie new map by red dotted linos. 

Where, on tfie <»ther hand, the river lias rooedod from its former course, this outer line 
will fall in land, and the Deputy (llolle.ctor will have to rtday it on the ground. 

IT.—As mucli of the land sIiowti in the })rcviniis survey maps has been subjooted to fluvial 
Base Hue action since those maps were iiiatle, it will be impossible to relay 

th(' outer line without starfing the presort survey from a hose line 
uu land which has not been subject to fluvial ocd.ion since the last survey, on which base line 
mnst be cortuin points which are uumistakahly identifiablo with points shown on the maps 
of the last survey. But tlu> Depnty Collector will be careful to fix his base line os near as he 
can to the said outer line, provided tliat one base line shall bo on land which has not been 
affeotod by fluvial action since the hist survey, and wliicb a]>puarB to be reasonably safe from 
being BO affected for some years. 

III. —In making survey’s in distric.ts where u jircvious survey lias left permanent boundary 
marks, l-lie Deputy (Collector will connect his survey with the 
noorest boundary ])i liars sbown in the professional maps. But in 
surveying in districts such as Tipporab, where there are no such 

boundary pillars, the Deputy Collector will have to find out his own storting points. He 
should connect his survey with some existing mark of the groat trigonometrical survey pillar 
or some other permanent jioint; any information reipiired to enable him to do so will no doubt 
be supplied from the Surveyor-Coneral’s Office on the application of the Collector. 

IV. —The Deputy Collector will issue detailed instructions to his surveyors and amins for 
oantov Pniwi - 4 'a. . In rcla^ng SO Tuuch of tilt* lx»nridarie.«i of villages between the bo^e 

tMlw tastruettous to Sm." “'“y necessary for relaying the latter | for 

f esting the accuracy of the work done on the field, and the agree¬ 
ment of the boundaries relaid with tliose shown in the maps from which they are relaid j for 
surveying the accretioua, and for showing them on the new maps, which will, of course, con¬ 
tain the base line by which they can be connected with the old maps as well as the outer line. 

, V.—The new maps so prepared will show at what places dilnvion or accretion has oic- 
_ , curred since the last survey. As regards diluvion, the Deputy Cd- 

nf Meertalnment jjp steps while in the field; but as 

regards alluvion he will have to lay down on the ground the line 
of contact between the land and the river as it existed at the previous survey. He will too- 
oned to do this in the following manner. 


(Vnincction of 
previous surveys. 


survey witli 
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VI. —The Deputy Oolleotor’a map will ahow him where the boundary between any two 

. villages struck the river at the time of the last anrvey. He will 
oU^rfia” fix the position of every fluch striking point by its bearing and dis* 

tnnce from any two of his survey stations, and will demarcate it 
on the ground. Ho will then cause to bo rolaid on the ground the outer boundaries of villages 
from point to point. This will be done from thak maps. If in any case llie thnkbnst and the 
professiounl maps are found todisagroc, the Deputy Collector will show f.he disagreement in his 
map, but will accept the boundiiry obtained from tho professional map to be correct. If the 
Deputy Collector should rei^uiro the data of the original professional survey of any village 
boundaries, in cases of material disagreement betw-cen the th.i,k and professional maps, the 
Collector should apply for them from the Ollice of the Suporinteudont of Hevenue Surveys. 

VII. —Uf) to this point the duty of liio Deputy Collector will have been to relay on the 

ground the bonndnrioH exactly ns they arc show'n in the maps of 
the previous survey wiidioiit any reference to pesaossioit as now’ 
without refcrenpc to possession, found to exist. Itnt when he como.s to the new lands, ue., lands 

formed by tho recession of the river since tho previous survey, he 
must demarente boundaries and incaanro ncoordiug to iiossession, us his settlements must be 
made with the parties iu possession. 

VIII. —The nmin emidoyed in the moasureraent of the .alluvia] accretion, which is in 

excess of I he land shown in the old maps, will measure separately 
ofn^Unds ** the lands wliicli are in possession of each separate proprietor. 

When the demarcalioii of buuinluries on siieh land is completed, 
the amin w’ill proceed, under section 11 of the’ Bengal Survey -Vet V of 1875, to obtain signa¬ 
tures of persons who pointed out boundaries to him, will 1 hen Hiibmit bis origijial map to the 
Deputy Collector, keeping a copy 011 tviiicli to enter tlio difforont descriptions of cultivated and 
uncultivated lands, with the mcnsuremc’nt of which he will proceed. The Deputy Collector, 
on receiving tho amin's map, will proceed, under section 12 of the Survey Act, l»ofore he 
finally confirms the boundarii'S shown in the amin’s majis. 

IX. —-In order to make the present survey useful for future purjioRes, the Deputy Collector 

will orect permanent hoimdary marks along’the outer line w’here 
Bounuarj’marks. ,-;i]apo ljonndai’i'‘s struck the river at the previous survey, and 

and also at such triple junction points between the base lino and tlie outer line as he considers 
T.ecessary. 

X. —The Deputy Collector will,‘while in camp, try to realize from tho proprietors of 

estates in a snnimary manner, w ithout going through tho elaborate 
mark™^*'^***^^”*^*'*^**”*”^*'^'^ process laid down in tho law (Bongal Act V of 1875J, tho costs of 

erecting Ihi'so pillars. When he ('ails to realize summarily while 
on the spot, ho will follow iho iirocednrc laid down iu the law, iu view of which ho should be 
careful to issue the notice required by section 16 of the Act heforo erecting any permanant 
boundary marks. 

XI. —In the case of estates which were tho jiroperty of Government at the previous sur- 

_ \ ,, , vov, they are in many cases settlement maps prepared subsequent 

the previous revenue survey. survey, noino of thcs(‘ estates may liave boon sold to, or 

permiinenily settled with, jirivare ]>orson8, while others may still 
belong to Government. But wheilier they are in the hands of Government or of private 
persons, it will be necessary in such cases lo coin}mre, not the maps of the previous revenue 
so^oy, but tho last settlement maps with the proKcut maps, in order to determine the loss 01 * 
gain of land to bo dealt with by the Deputy Collector. Accordingly, when the Deputy Col¬ 
lector k about to begin his operations iu any district, he will taill on tho Collector to furnish 
him with a list of such riparian or isliuid estates as have been sold by Government or have 
beOh pormaiiently settled since tho previous survey, ami also such estates as are at present 
under temporary settlement. This list, together with tlni last settlement maps of such es¬ 
tates, will be forwarded to the Deputy Collector, who will consul I them in dealing with the 
alluvions shown in his now maps. 

Xli.—The Deputy Colloolor will also call on tho Collector to furnish him with a list of all 
Lliitof estst«» known to have which arc knovrn to have entirely dilnviated since the previ- 

slnue the previous survey, tho name, number and jama uf oach estate, and the 
number of the thak and survey maps containing them*. It will bft 
forwarded to the Deputy Collector, who will examine his maps, ana 
see if any of the lands contained in those estate have re-formed in their ori^al sites, as shown 
n* 11 ^ premaa sarvey maps. On meeting with any such case of re-formation, the Deputy 
UoUeotnr wul report the fact to tho Collector, who will take such steps as may bo necessary. 
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SETTtEMENTb.. 

XIII. —Witeu Ihu now map bIiowb that land has boon addod to tho airca of a village einoe 

the provioas survey, or (in tho case of an estate formerly the pro- 
ei^”Sr*ac«)ntoK*'lo*^uC Govonimeut which has been sold on a Peimanent Settle- 

in force. ment to a private individual after tho previous survey under Act 

IX of 1817 took place) since tlio date of such sale, tho Deputy 
Collector shall at unco assess the same according to the rules in force for assessing alluvial 
increments, and shall rejmrt Ids i>rocGLHlings to ihi' Colleetor for report to tho Board, as re¬ 
quired by section 6, Act fX of 1817. Provided, however, that tliu Deputy Collector shall as¬ 
sess no accreted land which appears to him to uceai)y the site of land which formed part of 

the estate at tlie time of the settlement ^even though such accreted 
B ™'''y at tlic time of tho previous 

Itoant of kevvnu™ ” survey, and nuiy have reformed since that snrvey was made) unless 

• ' the pn)]>rietur shnll have al>andoi)ed his propriutary right to land 

forming on that site by accepting a deduction from the amount of i"eTcntte originally assessed 
on tho estate, on account of the decrease of its urea by dihiruon. ihrovid^ also that the 
Deputy Collector shall assess no land which has lioen added to a village of an estate Which is 
held under a tcmjiorary settlement of which tho term has iii»t expired. 

XIV. —Tho Depmy Collector shall imnie<Uali'ly report to the Collector every casein which 

he eoiisiders I hat lands w’hioli have boon added to an estate ainoe 
the previous survey should be left nnassossed in accordance with 
Er.Hcdtol>cun.«vdiutcIyn.„„rt. preceding rule and shall submit with his 

report sucli maps and pajicrs os shall be necessary to enable the 
Collector to form an opinion on tho case. Tlio Collector shall submit a similar report with 
his own opinion to the Com]nissioner, who shall pass sucii urUurs as lic|may think proper. 

XV. —No proceedings for assessment need bo taken when the area which has been added 

ImouHidembloBccivtlousucc-U 1<» acres, mdess such area be more 

not be BSBcsbed. than onc-twcutietli of the area shown by tho provioas maps. Thus 

in an estate of which the area is 100 acres by the former survey 
an accretion of six acres would bo settled, while in an estate of 300 acres an area of 10 acres 
would not bo noticed. 

esUtc* hdd^E^art of alwth'cr XVI,—Whenever lands wlfich have boon accreted on the site of 

to b« asBmwd. ^ one estate arc found to be held in iwsscseion as part of another 

OOTernment order No- 2^1 estate, the Deputy Collector shall proceed to assess such lands, and 
^ni settle them with the party in imssessiou. 


XVII.—When tho new niaji shows tliat laud has been wasliod away from, or lost to any 
village, be shall cause a notice to be served on the proprietor of 
■ Procedure on tiscertaiimicuL tho cslate, iutimaliug that he is entitled under the law to claim 
of excess of areu lost loaiics- a deduction from the suddor jama of his estate if he desires it, 
**^vemmi'nt order No. 2005, explaining that if no deduction be now made on account of. 
datiideth July 18«8, to Board tho area lost, im tho occasion of tho next survey being made the, 
of Bevenue. ^ area of tho estate as than found to exist will bo compared, not 

da^^^rtiwust ^8(!6^ m brcscut survey, but with the a«ea 

Board of Eevenuo. ’ as shown by tho survey whkli last lu ceeded the present survey. 
Oovemment order No. 2gt7, The notice should also intimate that nu claim to deduction from, 
the sadder jama will be admitted unless it is made within three 
Board of Bevanao. months of the date of the notice. 

XVlIl.—No deduction shall bo made from tho suddor jama unless the xcmiudar disire 
Optional with Miuindar to it; but on recoiving an npjdioatiou for reduction, the Deputy Col- 
ocoopt dedn^on Ihwi Budder lector will make the ciUculation as provided in section 5, Act IX 
of 1847, and report the case to the Collector, who will proceed to , 
give effect to tho deduction under that section. , . . 

XIX. —It is most important that the survey and settlement ^vork sliail go on simnl- * 

. Uneously; but in case the settlement camiot bo completed in the. 

^same season as the survey, any obangos taking place between Hp; • 
f survey and tho Beltlonient map will be bIiowix on thO former ; 

In the latter. 

XX. *—As soon as possible after the close of ouch field season the Deputy OoUecto^^wiD 

in«..w -MB* submit a full report of his proceedings, giving information w to 

sh^f ea^deldHora. *be results ascertained, as to arena gained and lost, the amouid^ of 

^, additional awesiHueut imposed, and reduotion eff andder jawa 
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allovred, aud all other poluts of intoroBt. The rojKjrt, with the Commissioner’s review of it, 
will be submitted to the Board. 

Section XIII.— Re-settlements. 

1. When a detailed sottlemeut of an estate has once been made, it will 
not be necossai'y in all cases to go through the same process again on the expira¬ 
tion of the tenii of settlcpiont, and it ought not to be necessary in any case in 
which the settlement records and maps have been corrected from time to time so 
as to represent the existing state of things. If, however, at the first settlement 
there was an undue pidportion of waste, or if the estate is one exposed to allu¬ 
vial action, and if the measurement and settlement records have not been coweet- 
ed from time to time so as to represent the existing facts, measurements may be 
called for to ascertain the extent of increased cultivation or of change. 

2. Inquiry should always be made on the expiration of a settlement to test 
the pi’oprioty of the existing rents or rates of rent. If this inquiry shows that 
no change of rents is necessary, <ind no other material change in the condition 
of the estate has taken place, detailed settlement proceeding,s need not be gone 
Uirough but a report in the usuiil form, baaed on the Itisf settlement, should 
be submitted for orders, unlesss the rc-settlement is one which the Collector 
himself is competent to sanction. 

3. Under section 2, Regulation VII of 1822, zemindars, farmers, or any 

other malguzars, holding ou after the expiration of the tenii of their engage¬ 
ments, are responsible for the revenue at tlie rate assessed in the last settleuumt, 
and cannot be made to pay a higher amount for any period anterior to the service 
on them of a former notice (as provided in clause (5 of the section quoted) re¬ 
quiring them to engage for ^laymeiit of such amount. . 

4. Where, however, a settlement has fallen in, or is likely to fall in, before 
armngements for fresh settlements arc, or can be, completed, the Collector should, 
if the estate belong to an individual, ordinarily settle it summai’ily year by year, 
securing n the engagements any increase of revenue which tlie extension of 
cultivarioin or other enhancement of assets, ascertained by summary inquiry, 
way seem to justify. If the estate be the propeiiy of Government, it should, 
as a rule, be taken under khas management, &c. (vide clauses 1 to 4, section I, 
Chapter III of volume I of Board’s Rules^. 

5. When a re-settlement bccotr.es necosfiary in consequence of the default 
or recusancy of a lessee or on expiry of the lease, any resident cultivators who 
may have been located by him should, before the lands are leased to another 
party, be secured in their tenures by the prepaiation of a rent-roll of their lauds 
after the manner of the original settlement; and the circumstances under which 
they were located by the lessee should receive full consideration. But no lessee 
has the right to create tenures extending beyond the term of his own engage¬ 
ment. 

Section mV Cancelment op Leases anu Attachment of Farms. 

1. There is no law wliich sanctions the caiicelmcut of a farm during the 
year. The pTOctice, however, lia.s long been to cancel a lease at once on the 
occurrence of a balance, when this course is judged expedient instead of waiting 
till the end of the year. It is desirable that this practice should be continued. 
The difficulri presented by the law is met by a clause in the farmer’s kabuliyat 
providing for the voidaiico of the lease on the occurrence of default. A kabult- 
yat, and, si^ject to tlie proviso contained in clause 4, section X, a security bond 
oontMDing ibis and other requisite stipulations, in the form hereto annexed (Ncis. 
* should tie invariably executed when a lease is granted. 
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2. Much must be loft to thu discretion of the Collector in respect to the 
cancelmont of leases. It may sometimes bo expedient to exercise this power 
immediately on the occurrence of an arrenr; but, on the other hand, it may be 
desirable for the interests of all concerned to give the farmer an opportunity of 
retrieving his position by paying the balance and providing sufficient guarantees 
against future default. 

3. In regal'd to cjises coming under section 4, llcgnlation JX of 1825, the 
following rule should bo adopted :—If a notilicatioii tlireatcnhig annulment of 
engagements has been issued, and tlio lessee fail to make good the arrear within 
the term fixed, thou, as soon as tho moiitli of grace allowed by the section cited 
expires, the Collector should declare, by a formal proceeding, that the settlement 
is annulled. Until this is done he is not wairanted in refusing to accept pay¬ 
ment of tho arrear by the defaulter. If the Collector should think praper to 
allow further time for payment, ho may suspend the order of annulment. 

SeCTJON XV.— SkITLEMKNT PwtCBKOINOS AM) RliJ’OKT. 

1. Every settlement should be reported as soon as it is completed tlirough 
the proper channel to the sanctioning authority. The report of the officer 
making the settlement will, if possible, be in English in the foniis given in rule 
3fi, Chapter VI of the Tenancy Act rules, and it will be accompauied by an 
abstract of tho information eoutaiued in the settlomcut proceedings in the form 
given in tho Board’s instruction under that rule, and, in the case of resumed 
estates, by tho resumption decree. When the settlement is of a resumed 
revenue-free estate, and comprises subordinate rent-free tenures, it should be 
certified in the report that the pi'oscribed notices weije duly issued, and the cases 
disposed of under the provisions of section 5, Regulation IX of 1825 ; and also, 
ill cases in which the settlement officers havy upheld such tenures, that copies 
of the decisions weic transmitted to the ’Commissioner of Revenue as required 
by section 4, Regulation 111 of 1828. The name of the estate, its area and 
revenue, the party admitted to engage, the term of settlement, and the date 
from which it takes cflVci, should all he noted on the margin of the rejwrt. It 
should also be noticed what arrangements are found existing, or have been made, 
us to tho dates of payment of instalments of rent and revenue, and whether 
they are adapted to local agricultural circumstances, such as the number and 
description of crops and the ])oriod of harvests. 

2. In settlement praceedings and reports wherever the rate of rent pec 
bigha is mentioned, the calculation should always be made on the standard bigha 
of 14,400 square foot in Bengal and in Beliar the bigha of the pergunuah ait 
given on tho revenue survey 4 inches to the mile maps, the exact extent of which 
should be stated in square yaixls. When it is necessary, in a Bengal settlement, 
to mention any other local standard than the standard bigha, the equivalent in 
standard Bengal bighas should invariably be given as well in tlio mai’giii. 

3. Should any objections have been made to the setflcriieni, the reasons 
for rejecting the petitions and for confirming tho settlement should be recorded 
on the back of thu English ahsti'uct. This abstract should remain with the 
record, together with another in tho vernacular. 

4. In repoi’ting for confirmation settlements which have boon carried out 
by a Deputy Collector, it will bo necessary for the Collector to I'cport his own 
opinion in full upon the question of fairness of the rents or rates of rent, mode 
of settlement to bo adopted, and other impoitant points with special referance 
to the rules in force. Similarly it will bo incumbent upon tho Commissioner iu 
ail oases to add his own remarks when forwarding tho papora for the Board’s 
orders. 
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5. Settlements *of fisheries, whotlior the property of GoveTOiilen.t or other¬ 
wise, may bo confirmed as follows, (a) if the settlement is at a jama not above 
Rs. 200, aufl foi’ a period not excoedinj? five years, by the Collector, (J) if at a 
jama not above Rs. 1,000, and for a period not exceeding 10 years, by the Com¬ 
missioner, (c) other cases by the Board. But the form of report required by 
the foregoing ruh's in the ca.se of settlements of landed property ueea not be 
snbmittetl for the scttlcaiout of fislieries. It will l>e sufficient to show in the 
report (1) I he number of tlio lisbory mebal in the towjih, (2) tlic geographioal 
limits of the right, (d) the term of flic loa.so, (4) the rent, (5) brief explanation 
of the luiinrc of iho fishing {«/:., the fisli eanglit and the moans used to catch 
thorn), (6) the ]>o.sition of tlie lessee whethei' he is himself a fisherman or 
a speculator who intends to sublet to the iicUuii cateliors of (ish), and (7J* the 
in<*de of settlement adopted, whether by sale to the bigliost bidder or otherwise. 


Sel'Tiox 


XVI.—tlo.VFIIIMATION OF .SliTTtEMEST. 


1.* When the assct.s are iisui-i-taiued and recorded under Chapter X of the 
Tenancy Act, the doei.sious of the settleuient officer are appealable to the Special 
Judge, and are not subject to eoiilirmatioii by the revenue authorities; but the 
confirmation of the revenue aiitliorities is n«*<!e,ssiiiy to all proeeediugs which are 
not deoi.sions, and to any proceedings substspient to the Upseertainmeut of 
amount of assets .such as scloetioii of .settlement-holder, amount at which settle¬ 
ment is to be made, provision for maiutenaucc of the record, term of settlement, 
&o. 


2. The following rules have been laid down by Government determining 
the authority of revenue officers of dilferent grades to give final/sonfirmation to 
settlement proceedings 7iat being decisions a|i{>ealable to the iSpeoial Judge. 

1. In hH]M>rsi‘.'isitifi (»f prt>vious orders on "the subject, tbo bieuretiHiit-GoTonior is pieced 
to order tha* ilic folJowiwf'rovciiijc Jin(.liorii,ics. rcspurtivoly, shall be cumputent to sanction 
settlement prowedii>v,s midor Jli-^'idution V'"!! of 1S22 aiul other laws:— 

1,—.Sufctlernciits For a term not exceeding live yc<ir.s of cliurs'^ 




tlie (.lovorfiTiKMit iweniii' iissessud on which docs not ex¬ 
ceed Its. 200, ]iruvideil t hat the settleinimt is made 
with rcsiduat raiyats or others eulitiud to a suttlcmciit, 
and not farmed ... .. ^ ... 

II.-—Saramary settlcineiils for ow<' ycfir of estates the re¬ 
venue assessed on wliK'li does not c.xeeed Hs, 300, that )■ 
is, sininnavy extensions for one year of the expiring set¬ 
tlements of such estates owing to detiiiled einjuirics for u 
rognlar S(>ttlfnient not being completed ; provided that 
if it is proposed solo extend snoh a settlement fora 
* second year, the sanction of the Comuiissionor will he , 
required. J 

III. —All other Bummary settlements of estates of whicli the') 

Government revenue docs not exceed Its, 5,000 for two 
yTiars or less. 

IV, --Hpegalar (rt'.ttlernents of pskatos on which the Government | 

revenne .assessed docs not exceed Its. 5,000, provided , 
that the settlement be made after detailed enquiry with ^ 
person.^ entitled to settlement, or directly with the local 
under-tenants and raiyats and that it be not a furtning 
settlement (rWe Circular order Ko. fMd July 1878) — 
('•) in the case of chnr estates only, for not more than ten 
years. 


The Collector. 


The Commissioner of 
the Division. 


• Attputjon is invhed to this hy which it is intended, notwithatanding the Tenancy Act* 
provMious, to totaiii control Of sottlemouta in the hands uf reveaiie aothonties. 
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V.—Sammary settlements which are beyond the competency'^ 
of Commissioners. | 

VL—-Temporary BeUleniohts beyond'tho competency of Com-I Board of Rere- 

missionora in which the Government revenue assessed ^ 
does not exceed Rs. 25,000. 

■yil.—Permanent settlements to winch the propriol ors have n _ 
statutory right. J 

2. Temporary settlements in which the Government revomio nssossod exceeds Rs. 25,000, 
and proposed Permanent Sol tloinonts to which the proprietors Have no statutory right, will 
l>e reported for the orders and final sanctioJi of Govurnmeut. 

S. The f<»rcgoing rules are applicable to the sotlleiin'iiL or ye-settleiiiout of individual 
estates or parts of estates; but settlements of whole districts or pergnnnahs, or other sub- 
divisiotis of districts, should be iii.ide and engageiTients taken subjec.L to the final approval 
of tltphGorormnent of India, to which, through the Govi'rmnent of Bengal, the proceedings 
will be j*eportod in dnt* conrso for sneli .ajiprtjval. 

2. Ou tho conlirmatiou of a HoUlcmenf, by compottfut authority the Col¬ 
lector shouhl put the sotllement-boldovs in possession, if they are not already in 
possession, of Gie estat<3 or estates settled with j'/huiii. 

3. All orders passed by any authority rcjjardiug settlements will be open 
to appeal according to law, and to revision Ity superior authority without appeal, 
unless such X’cvisiou by oxoeuLivo authority is b-arrotl b)"^ law. 

4. At the close of every quarltn- the Collector shall submit to the Com¬ 
missioner a return* in the form annexed (Appendix form No. 4) of settlemeuts 
sanctioned by him under the ])reooding rules. Tho Commi.ssioiier shall forward 
this i*eturn to tho Hoard with another, in preeisely t he aatno form, of settle¬ 
ments sanctioned by liiinsolf. Thu I'etnrn contains specimen entries, showing 
the particulars whiidi .should 1)0 furni.shed by the local oHieers, 

5. After the conHrmatii)ii of the scttloineut of estate has been received, 

the estate, wheilier it is to be held hlms or not, will no lunger be shu)vn as un¬ 
der eettlemant" in Return No. VIIJ. • 


APPENDICES. 

No. 1. 

[Ske SnorioM I, Clause 12.] 

Statement showing estates in the ilistrict of 

to he settled during the gear 18 , as fit u'hirli an order for Government is ao- 

liciied for surveg and the preparation of a renird-of-riglits under section 101 
of Act Vin of 1885. 


1 

Name of 
estate. 

Number 


' Date on whirh 

Particnlars to I>e 

on rcvejiuo 

Reveinie. 

l)rPHtMit sottleuu'ut 

vucorded at survey 

roll. 

1 

1 

, expires. 

i 

under section 102. 

I 




* No. XXVIII. 
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[$KR Section I, Cucse 14.] 

KSTIMATB OF ESTABLISHMENTS REQUIRED FOR SETTLEMENT 
WORK TO RE PERFORMED DURING THE YEAR 188 -8 IN 
THE DIVISION OF 


Part I.— Estates of widch the scfllewent has heen^ nr is e.V}tected tv he, taken in 
hatal before Is/ April next, 

Notk.—E very eatalo estiTiaied f.o poiisint of l.OtK) acres or more must be shewn BOparate- 
1y; all smaller e-sintes may Im' shewn t<wther, ilie number of them only, and not the names, 
being given in column 1. 

1. Estates. 

2. Area in acres. * 

3. Area already measured. 

• 4. Area which it is proposed to measure in 18 -8 hy regular es¬ 

tablishment. 

5. Ditto by .special estaldishment ill 18 -8 , column 9. 

6 . Actual expenditure up to beginning (jf current year. 

7. Estimated expenditure of (Mirrent year 18 -8 

8. Present efilablislinumt, including conlingencies. \ 

9. Proposed ditto ditto. 

10. Period for; ivhioh reipiirod. 

11. Estimated total cost, of seLtleiueut. . 

12. Estimated average cost per acre. 

13. Estimated increase of revenue. 

. 14. Remarks. 


No. 2A. 

[See Seoiton I, Clause ^14, p. 356 anfe.] 

Part II .—Estates of which the settiement leUt md hr taken iu hand till after IaJ 

April next. 

Note.—K very cstuto esiimated to consmt of 1,UOO acres or nion* must be shewn 86' 
parately; sll smaller estates may be shewn together, the number of them only, and not the 
names, being given iii column 1. 

1. Estates. 

2. Area i n acre.s. 

3. Area whicli it is proposed to measure in 18 -8 by regular 

establishment. 

4. Ditb) by special establLslimeiit in column 6. 

5. Estimated expenditure of current year. 

6. Proposed establishment, including contingencies. 

7. Period for which required. 

8. Estimated total cost of settlement. 

9. Estimated average cost per acre, 

10. Estimated increase of revonue, 

11. Remarks, 
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Nok 3.—r[jSaB' SaotloN III, Ci.au*e 14, p'. 3|fc2 

Weik^'tf' , 14, '41X1' | -^aMe for "c^JS^wJf ' acres of 4,840 square 

square feet, dr 1,6W square ydrds,‘ into atlfee J yarda into loKai highas of 14$il00 square feet, 


of 4,6^ square ynrde. 


0-330 
0-660 
! 0-990 

1-320 
1-660 

1- 980 

2- 310 
2-640 

2- 970 
8-800 

3- 630 

3- 960 

4- 290 
4-620 

4- 950 

5- 280 
5-610 

5- 940 

6- 270 
6 600 
G-930 

7- 260 
7-590 

7- 920 

8- 260 
8-580 

8- 910 

9- 240 
9-570 
9-900 

10-230 

10-500 

10- 890 

11 - 220 

11- 550 
11-880 

12 - 210 


12-540 

12- 870 
13 200 

13- 530 

13- 860 

14- 190 
14-520 

14- 850 

15- 180 
15-510 

15- 840 

16- 170 
IG-6(J0 

! 16 830 

17- 160 
17-490 

17- 820 

18- 150 

18- 480 
18-810 

19- 140 

19- 470 
*19-800 

20- 130 
20-460 

20- 790 

21 - 120 
21-450 

21- 780 

22 - 110 
22 440 
22 770 
23-100 
23-430 
23-760 
21090 
21-420 


■ or^lfiOO square yar^e. 

'i'.f's'g I 3 *8 g 


no ~ R 

fii zj 


' 75 

> 76 

I 77 

I 78 

I 79 

80 

81 

82 
! 83 

I 84 

! 85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 
' 96 
I 97 
j 98 

1 99 

; loo 
200 
300 
4iiU 
500 
600. 
7i)0 
800 
900 
! 1,000 


a o' 

rQ a> 

tc 

IB 

§ ta 
V 
u 
sd 


ta ia 

^ m <tt 

u p 0 ' 

. ' 


24- 750 
26-080 

25- 410 

25- 740 
20-070 

26- 400 

26- 730 

27- 060 
27.390 

27- 720 

28- 050 
28-380 

28- 710 
29040 

29- 370 

29- 700 

30- 030 
30-360 

30- 690 

31- 020 
31-350 

31- 680 

32- 010 
: 32-340 
: 32-670 
' 33-0(Kl 

66-000 
' 99-000 
132-000 
165-000 
198-000 
231 000 
264-OOQ 
297-000 
330 000 


3 025 
6 050 
9-075 
12-100 
15-125 
18-150 
21-175 
24-200 
27-225 
30-250 
33-275 
36-300 
39 325 
12-350 
45 375 
48-400 
51-125 
54-450 
r>7-475 
60-500 
63-525 
66-550 . 
69-575 i 

72-600 j 
75 623 ; 
78-650 I 
81-675 ; 
81-700 : 
87-725 1 
90-750 ; 
93-775 ; 
96-800 
99 825 
102 830 
103-875 
108-900 
111-925 


38 1114-950 

39 117-975 

40 121-900 

41 121-025 

42 127-050 

43 130-075 

44 133 100 

45 136126 

46 139-150 

47 142 175 

48 145-200 

49 148-225 

50 151*250 

51 154-275 

52 157-300 

53 160-325 
64 163-350 
55 166'373 
66 169-400 

57 ,172-435 

58 1175-450 
69 1^78-475 
GO 181-500 
61 181-525 
63 ; 187-550 

63 . 190-575 

64 j 193-600 


61 181-525 
63 ; 187-550 

63 . 190-575 

64 j 193-600 

65 196-(525 

66 '199-650 

67 202-675 

68 205-700 

69 208-723 

70 311-750 

71 1214-775 

72 i 217-800 

73 i 220-825 

74 1223-850 


75 

76 

77 

78 

79 

80 
81 
82 
83 
81 

85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 
90 

100 
200 I 
300 
400 
500 
600 
700 
800 
I QOO 
1,000 


iSI 

I *4"" 

226*875 
229*900 
232*925 
236*950 
238*975 
242*000 
245 025 
248*050 
261*075 
254*100 
257 125 
260*150 
263*176 
266*200 
269-225 
272*250 
276*276 
278*300 
281*325 
284-360 
287-376 
290-400 
293-425 
296-450 
299 475 
302-500 
605-000 
907-500 
1,210-000 
1,513-500 
1,815-000 
2,117*500 
2,420*000 
2.722*500 
3,026*000 


Table for reducing acres of 4,840 square yards to bighas of 1,600 square yards^ 
applicable to a cottah of 4 cubits of 18 inches to the cubit. 


0*0 I 
80*250! 
60*500 
90*760 
121*000 
161*250 
181*600 
«ll-760 


600 1,816*0 1,100 8,327*5 1,60014,840*0 2,100 6,352-512.600 7,806*0 3,100 
®®£;0 700 2,117*6 1,200 8,630*0 1,700 6,142*6 2,20016,666*0 2,700 8,167*5 3,200 
^2,420*0 1,800 3,982*6 1,800 6,445*0 2,300 i6,967*6 2,800 8,470*0 8,300 
, 900 2 , 722*5 1,400 4,236*0 1,900 6,747*5 2,400 i7,260*3 2,900 «,772*6 3,400 
i 1,000 {8,026.0 )l,600 [ 4 . 687*6 2,000 6.060*0 ^,600[7*662*s|8>000 9,076*0 8,600 


3*025 

6*050 

9*075 

12*100 

15125 

18*150 

21*175 

24-200 

33*275 

36*800 

39-325 

42*350 

45*375 

48-400 

61*423 

54-450 

63-626 

66-650 

69*575 

72*600 

75*625 

78-650 

81*675 

84*700 

93*775 

90*800 

99*825 

102*850 

105*875 

108-900 

111*925 

114*950 

124*025 

127*050 

130*075 

133*100 

136*125 

139*150 

142*176 

145*200 

164*275 

157*300 

160*326 

163*360 

166*376 

169*400 

172*425 

175*450 

184*526 

187*660 

190*676 

193*600 

196*625 

199*660 

202*676 

205*700 

214*775 

217*800 

220*825 

223*850 

226*875 

229*900 

232*925 

286*950 

245*025 

248-050 

261*075 

254*100 

257 125 

260*160 

263*176 

268*200 

276'276 

278*800 

281*826 

284*360 

287*376 

290*400 

293*425 

296*450 


27*225 

67*475 

87*725 

117*976 

148-225 

178-476 

208*726 

238*976 

269*826, 

299*470 

9,377*6 
9.680 0 
9,982*6 
10,2850 
10,687*5 


JA 
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tHS BiSNaAL TiiNAKCY ACT. 


{ftEOORO or KlOftHS. 


' No. 5. 

Extracts from the Hon’ble the Court of Directors' letter No. 6, dated the 

12th April 1837. • 

[See Bengal Govt. Rule 30, Instruction 13, p. 423 post.] 

27. With regard to the practice Avhich exists of forming assessments ac- 
ooi'ding to the value of the crops produced, and not according to the value of 
capabilities of the land—a subject which was noticed by us in our despatch of 
the 15lh Febi’uary 1833—tliis is a mode of assessment which we find by the 
proceedings under 'review continues to be observed in many districts in the 
Western Provinces—a practice which, as remarked by Lord William Bentinck 
must act as a check on industry and discoumge cultivation. 

33. You are aware that the practice existed at Bombay and Madras, as 
well as in Bengal, of making the assessment according to the produce, and not 
according to the value and capabilities of the lands, and that it was stated that 
the revenue could not afford to boar the change contemplated by our instructions 
on this subject. We trust, however, that this practice is generally discontinued 
at Madras, and Bombay, and that the prohibitory instructions which have from 
time to time been received from us on this subject will be kept in view during 
the progress of the new settlements in the Western Provinces and ultimately, 
put a stop to this veiy objectionable mode of assessment. It is the productive 
power of the land, and not its actual produce, that shouhl be taken as the guide 
in making the assessment. By this mode the best description of encouragement 
is given to the cultivator to extend cultivation and raise crops immediately beni- 
ficial and profitable to himself; and such a system, we have on former occasions 
observed, and are still t)f ojjinion, would not ultimately be fquud detrimental to 
the interests of the State. 


No. ti. 

Register to he kept of particulars of newly-formed islands. 

[See Section XII, Clause 6 , p. 375 ante."] 

(1) Serial number; (2) Name of per^unnah ; (3) Name of river; (4) Date 
of occupation of island with description of area and bearings; (5), (6), Ac,, 
Particulars of subsequent yearly enquiries ; (7) Date of settlement. 


No. 7. 

Translation of KahuUyat to be executed by the farmer of temporarily-settled Estate. 
[See Section XIV, Clause 1, p. 380 ante.'\ 

To 

The 

I , son of , resident of , porgunnah 

district of , do hereby execute this kabnliyat. 

1 take tlic farming settlement of mehal 

zillah , Pergunnah , bearing towjih No. 

annual sadar jama of Rs. for the term of 

to , on the security of , resident of 


in 

, at an 
years fsom 
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I shall collect the rents from the raiyats according to lavr and the terms of this 
engagement, and pay the Government revoune kist by kist according to the in¬ 
stalments noted at foot of this engagement. I shall not sell nr cat any trees on 
estate, whether bearing fruits or not; and if through my negligence any damage 
is done to the estate, I shall be responsible for it. I shall not raise any objec¬ 
tion to the payment of Government revenue on the score of inundation, drought, 
or any other providential visitation, neither will such objection be granted. I 
aftall not raise the rents of the raiyats for the landi settled with them beyond the 
amounts entered in the settlement jamabandi. But the rents, if any, which I may 
be able to collect from waste lands cultivated through my own exertion will bo 
mine until expiry of the lease. In the event of my dying during the continu¬ 
ance of the term of this engagement, the Government shall have power to settle 
the'mehal with any one or with my heirs till the conclusion of the term of the 
original settlement, with the consent of my heirs and surety. I shall die with¬ 
out any objection during the currency of the lease any papers which the Govern¬ 
ment may require from me, and any omtsgion to do this shall be dealt with 
according to law. I shall at the end of each year tile the measurement chittahs 
of the estate with jama-wasil, talabbakee, and other collection papers which the 
Collector may require from me. The Collector shall have the power to cancel 
the farming loase if I become insolvent or allow my lease to be sold in execution 
of decrees. I agree also to perfoi-m the duties of a putwaree of this mchal in 
accordance with such rules as the Board of Revenue may prescribe; and be it 
known that without the sanction of the Collector I have not the power to 
transfer my rights as a farmer of the estate or sublet it to another, or make 
another a co-sharer with me. To the above effect, subject to the sanction of the 
Board of Revenue, I execute thi^ kabuliyat. • 


No. 8. 

• Form of Security Bond for Farmers. 

[See Section XIV, Clause 1, p. 380 ante.] 

To 

I ^ , son of , resident of 

, pefgunnoh , zillah , 

execute this secnrity bond. 

The mehal , situated in zillah , is let in 

farm to resident of on receipt of a kabuliyat from him 

for years from to , at an annual sadar jama of Bs. 

I having become acquainted with the particulars set forth in the kabuliyat, 
voluntarily offer myself to be the surety of the farmer. I myself, and on behalf 
of my heirs, do hereby covenant to'hold myself responsible for carrying out the 
provbions contained in the said kabuliyat and for the payment of the Government 
revenue. For the fulfilment of these cohditions I pledge the undermentioned 
property, which is exclusively in my possession and enjoyment. In the event 
of the farmer defaulting in the payment of Government revenue and infringing 
any of the conditions set forth in the kabuliyat, I myself, my heirs and executors 
will be responsible, and the property pledged may bo sold, and the proceeds 
thereof applied to the liquidation of arrears of the Government revenue and 
cesses. If the former happens to die within the term of the settlement, it shall 
be within the oompetenoo of Government to cancel the lease, and settle the 
mehal with any one else. 
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In the event of the estate being settled with the heirs of the farmer, with 
my consent, till the expiration of the term of the original engagement, this 
security bond will remain in force, and I myself, my heirs, and executors, will 
be responsible for the payment of the Government revenue and fulfilment of all 
the conditions set forth in the bond, and shall never be freed from the liability. 
I myself, my heirs, and executors shall have no power to grant, sell, pledge, or 
alienate in any way, directly or indirectly, the undermentioned property till the 
accomplishment of all tho conditions set forth in the security bond. Any such 
grants, sales, pledges, and alienations, if made, shall bo null and void. If tho 
proceeds of sale of the jfroperty pledged be inadequate to meet the amount due 
by the farmer, Government shall have power to realise it by sale of my other 
movable and immovable propex’ty, whether held in my name or benameo. If any 
plea of objections be raised on that account by my.self, my hoirs and executors, 
they shall be invalid. I myself, my heirs, and executors will not be entitled to 
receive back the security bond during the currency of the farming lease, nor to 
act in contravention of the conditions set forth in it. To this effect I execute 
this security bond. 


Schcdulf. of Proi>ertij. 


No. 9. 

For)n of Eahuliyai to he used in temporary settlement of estates with owners. 

I take the proprietory scttloment of for 

years, from Ist April to ,*at an annual 

net revenue of Rupees . • , subject to the follow¬ 

ing conditions;— 

\st —I shall be at liberty to sell, alienate, or transfer the whole or any share 
of the said estate subject to the terras of this settlement; but I 
sliall remain liable for the revenue assessed thereon unless and 
until the transfer is registei’cd under the provisions of Act VII 
(n.o.) of 1876. 

2nd—I hind myself to respect the recorded, rights possessed by the raiyats, 
under-tenants, village headmen, and others in tho said estate. 

3rci—I will not collect higher rents, than are recorded in the settlement 
papers as fairly demandablo from raiyats, nnder-raiyats, and others, 
and I will pay the aforesaid amount of Governtnent revenue kist by 
kist, according to tho kistbundeo noted at the foot of this en¬ 
gagement. 

At the end of the aforesaid period of settlement, I or my legal repre¬ 
sentatives shall have the right to a renewal of the settlement on 
the revenue that may be .then fixed. If I do not take the settle¬ 
ment on the rovenne that may be then fixed, I shall be entitled to 
receive malikana at the usual rates. 

I shall not ask for any abatement of revenue in conseqnenoo of inun¬ 
dation, drought, or any other calamities of the season, nor shall 
such requests, if preferred, be listened to, 

—^If any waste lands in the estate be brought under cultivation thrtmgh 
my exertions, my right to receive the rents derivable therefrom 
without any increase of revenue will oontiune daring the pendency 
of this settlement. 
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7^^—>1 shall submit any papers that may be from time to time called for 
from me by Government, and will observe any instructions laid 
ddwn by the Board of Bevenue for performance of the duties of 
patwaree and for the maintenance and correction of the survey and 
settlement records without any objection, so long as this lease con> 
tinnes in force. If I do not do so, the provisions of the law bear¬ 
ing on the matter will be resorted to to enforce compliance with 
the aforesaid requisition. 

SfA—This settlement has been made with rao in anticipation of, and subject 
to, the sanction of the superior revenue authorities, whoso orders^ 
if any, will be carried out by mo with effect from the commence¬ 
ment of this lease. The settlement will not be valid unless it is 
sanctioned by such authorities or if it is set aside by them. 

9i7jr—Neither I, nor my heirs or representatives shall bo at liberty to raise 
any objection to the remca.surement of the estate and reassessment 
of the revenue of the same aijter this settlement has expired.—* 
(Vide OircuJar Order No. 3 of April 1887.) 


Schedule of Kists. 


No. 10. 


J.—jPom of KabuUyat of a Cultivator having a right of possession at afkced 

rent or rate of rent. 

This is the kabuliyat executed by , 

a raiyat of mouzah * , 

in mehal . , 

in pergunnah , 

zUlah , 

holding a permanent right at fixed rent under the following conditions ;— 

In accordance with* 


• [Here enter whether the 
rent payable on the holding hae 
been determined in the conree , ,,. 

of settlement proceedings, by jqv holdinj? COnSlSts of burhag 

a decision of court, by matual /„„„„! \ 

agreement, or othcrwise.3 (equal to ^ aCres) 

of land of the several descriptions enumerated below. 
The boundaries of each plot of land comprised in my holding are given on the 
back of this kabuliyat. Tbe jama of the aforesaid holding has been ascertained 
to be, and is confirmed at Es. . I bind myself to pay this 

jama year by year to the person entitled to receive the rents of the mehal, 
according to the instalments specified at foot, and in return I will obtain a 
receipt for every sum paid as rent to such person as aforesaid. 

1 possess a right of permanent occupation in the lands now held by me at 
the rent specified in this kabuliyat. No one has power to evict me from such 
The pmwnge within bnckete |auds at will, or to ou banco my rent on account of suqb 
to be included or exclude^ ac‘- lands, BO long as I duly pay my rent. [1 am entitled to 
cording to otutom. onjoy the fruits of existing trees, or of guch 

trees as may be planted by me in future, within the area of my present holding. 

I have also a right to cut or sell every tree planted and reared by myself, or by^ 
my ancestors, on my present holding ] The rights declared by my pottoh to 
in me will devolve on my heirs at my death. 
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Schedule. 

Descriptiou of land. 

Area in bighaa. 

Rate per bigha. 

Rent. 

Instalments in which rent is payable. 

Total area.. 

Total rent. 

Detail of Plots of Land comprised in the holding to which this Kahuliyat relates. 

1. Number of plot according to settlement chitta. 

Bonndary- 

2. North. 

3. West. 

4. South. 

5. East. 

6. Kind of land. 

7. Rate per bigha. 

8. Rent of plot. 


No. 11. 

II.—Form of Kahuliyat of a cultivator having a right of occupancy. 

This is the kahuliyat executed by 
a raiyat having a right of occupancy in monzah 
in mehal 
in pergunnah 
zillah 

under the following conditions:— 

In accordance with * 


* [Here enter wKcther the 
rent pafable on tlie bolding bee 
been determined In the coorw 
of lettlement proceedin(t», by 
deotiion of t court, by mntnal 

»jreoment,otothotwi8e.] my holding consists of bighos 

(equal to acres) of land of 

the several descriptions enumerated below. The boundaries of each plot of 
land comprised in my holding are given on the back of this kahuliyat. The 
jama of the aforesaid holding has been fixed at Rs. 

I bind myself to pay this jama year by year until it is altered in accordance 
with the law, according to the instalments specified at foot, to the person entitled 
to receive the rents of the mehal, and in return I will obtain a receipt for every 
sum paid as rent to such person as aforesaid. 

I possess a right of occupancy in the lands now held by me. Neither the 
The brackets Government nor the person with whom a settlement of 

^eincJudrdwwcdudod, ac- the mehal may have been made has power to evict me 
wdtogtowishi'u. from such lands at will. My rent may be enhanced^ 

accordance with the provisions of the law relating to such enhancement, Mt 
not otheru'ise. [I am entitled to take and enjoy "the fruita of existing trees, 
Or of such trees as may be planted by me in futnre, within the aim of my 
present holding,] The rights declared bj mj potteh to vest in me will derolvp 

Ml my heirs at m.y death. s r 
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SskeduU diid ddtal </ Plots of Landiopmprued in t^ 

Kdbtdmai relates (the same as at foot of form No. 32). 


No. 12. 

IIL-Form of Kabtdiyat of a Cultivator not krmen to possess a right of oowpfim^ 

1*hiB is the kabulijat executed by 
a raiyat of 
monzah * 
iu mehal 
in pergunnab 
*zillah 

under the following conditions 

In accordance with • 


' * (Hete enter whether the 
rent pe^ablo on the holding 
hu been determined in the 
conree of eettlement proceed- 
inge, by dectaion of n court, by 
mutnnl agreement, or other- 

my holding consists of acres) 

Ih. ia^ of ‘--e 

ments specified ttt foot, till it is altered in accordance -with the law. 

Schedule and dM of TloU of Land 

Kabuliyat relates (the sasne as at foot of form JVo. li;. 


No. 13. 

Fora, of KaUKyat to he eaecuted by Malyooear. in mtatee. 

I , tesitot oodo|>t 0 BMi^ or .ahp-hoa&mm, ^ 

meamxmg bighM “ »t a net oimuiiJ iMoa of Us. 

* 8. I will collect the rente from *'“? to tie "taiSento 

“irj.^^A°!S”^!l”Z;rt^and^williaieo no objection onthewr^ 



obieWton be allowed. JSnt tne renis, u --- - ~ . , 

waste lands in the estate will be mine until lease any papers 

, 4. I . will file without objection during the currency of my leMe an^p^ 

which the Coll«rtor may rognir. from mo. « I do not, the Collector WlU haW 
power to'take action against me according to law. 

> 50 
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5. I will not be able to transfer by private or public sale on mortgage, the 
settlement rights conveyed to me under this lease, nor will I be able to sub¬ 
let the estate. 

6. I will not sell or cut any toees on the estate whether bearing fruit or 
not j and if through my fault any damage is done to the estate, I will hold myself 
responsible for it. 

7. On the expiry of the term of the settlement I shall have, as of right, 
the option of accepting*the new settlement subject to such revised jama as may 
then be imposed; but failing this acceptance, my right and interest as lessee 
will entirely cease, and the Collector will be at liberty to make with others any 
fresh arrangement that may appear advisable. 

8. The Collector will have power to annul my lease and to re-enter on 
direct possession of the estate at once in the event of the rights conveyed to me 
under this engagement being transferred by sale in execution of decree or other 
order of the Civil Court. 

9. In the event of my dying during the continuance of tho term of this 
engagement, the lease shall uo*t lapse, but shall devolve upon my heir for the 
remaining period of the original engagement. 

Schedule of Kists. 


Fbom of Tbeu— See Sectiox III, Clause 21, p. 303 ante. 

No. 14. 

Tery Assamiwar of vwuzah cKulcla pergunnah zilla 


u 

0 


■p 


INamg of, 

ESTATE 
oa SHASE 
OF 

ESTATE. 


I 

NAME { 
OF [ 
BAIYAT. I 


' h 

: a> 
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•Cboppet) abea. 


Upland, i Lowlands. 
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Form or Amir’s final report—see Section HI, Clause 21, p. 363 ante. 

No. 15.* 

1. Date of appointment and of arrival at the estate. 

2. The boundaries of the estate ; mention disputed boundaries if any. 

3. System of measurement followed, whether by acres or bighas; if by 
bighas, mention oxaot size of the bigha in square yards, also number of haths 
to the laggi; and whether the length of the laggi is disputed, whether the mea« 
surement was conducted by pole or chain, by plain table, or compass or other¬ 
wise ; compare area resulting from measurement with results of any previous 
survey. 

4. ^ Description of land comprised in the estate, whether high or low, poor 
or riohj or jungle ; describe also the classification of land known to the villagers, 
^ving vernacular names and description. 

5. Mention of holdings claimed rent-free, their extent, and character. 

6. Land not fit to be assessed. 

7. Date of completion of survey and of filling survey papers and maps. 

8. Average number of acres measured daily. 

9. Average cost of measurement in acre. 

10. Explanation when necessary of deficient outturn of work per day or 
of excessive cost. 

11. Mention how much of the measurement was tested, by whom, and re¬ 
sults of testing. 


* In this form no mention of rates and status of raiyats has been made. These are 
subjects for the settlement officer's enquiry. The amins should not be allowed to ever enquire 
into them. Their remarks on these points are of no vAlue and the permission to enquire only 
opens a door to bribery. 
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JB/ules of the Local Government hearing on this Chapter with 

Board's instructions. 

, Under the powers conferred by section 189, the Local Government has 
framed the following iniles to regulate the procedure to be followed by the Re¬ 
venue officer in discharge of the duty imposed upon him by the provisions of 
this Chapter: 

General. 

1. In cairyiug out the following rules Revenue-offie'ers shall have regard 
to the instructions of the Board of Revenue for the ^aidance of Revenue-offi¬ 
cers, so far as such instructions arc consistent with the rules herein prescribed 
under Act Vlll 1885. 

2. Except where otherwise provided for by law or by these rules, all oro- 
ceedings and orders of Revenue-officers, })assed in the discharge of any ality 
imposed upon them by or under this Act, shall be subject to the supervision and 
control of the Board of Revenue ; and tlie oixlers of each Revenue-officer under 
this Act j^all be subject to the supervision and control of the Revenue-officers 
to whom he may be declared by the Board of Revenue to be, for the purposes of 
the Act, subordinate. 

The Collector and the Commissioner in whose jurisdiction operations under 
these rules are in pregrc-ss shall be entitled to inform themselves of the nature 
and progress of such operations. 

Boa rtVs instruct ions. 

Under this rnlo iissistunt Suix'i-iiiLoudents of tt; survey department appointed to be 
revenue oHicers are'tluolari'd (e be subordinate m D<'i» ly Superiuleudcuts of the Survey De¬ 
partment a})poiiited to be revenue oflieers. Asbistan ijettlemout officers are declared to be 
Bubordiaate to Soitlcnieut UlKeers and Settlement ()it eers are dcclai-ed to be subordinate to 
the Director of the Agricuhural Department as repit.*S"iitiiig the Board of llerenue or to the 
Commissioner, or Collector ns the Board shall in each ease direct. 

3. Whore no other mode of service of notice is proscribed by the Tenancy 
Act or by these rules, service .shall be effected in the manner prescribed for the 
service of a summons on a defendant under the Code of Civil Procedure, if the 
notice is addressed to only one person, and if it is addressed to a number of per¬ 
sons occuj)ylng or owning laud in thd same village, the notice shall be served by 
proclamation and beat of drum, and by posting it in the presence of not less than 
two persons on some conspicuous place in the village, and also by fixing it up in, 
the village office, if any, where the rent is usually paid. 

CHAPTER VI.— Record of Riouts and Settlement op Rents. 

Bowers of Bevenue'cfficers. — Section 189. 

1. Revonuo-officers appointed to bo settlement-officers or Assistant Settle¬ 
ment-officers for the puq)oso of making surveys, records of rights, settlement 
of rents, determination of propi'ietors’ private lands, and such like pi'oceodings, 
or any one or more of them under the Tenancy Act, are hereby vested with all 

^ powers exereised by a Civil Court in the trial of suits, and with the powers men¬ 
tioned in section 189 (1) (a), (b) and (c) of the Tenancy Act, VIII of 1886. 

2. Deputy Superintendents of Survey and Assistant Superintendents of 
Survey employed in operations under these rules are hereby declared to be Re¬ 
venue-officers for the purposes of performing any duty imposed upon them by 
these rules, or by instructions, consistent with these rules, issued by the Board 
of Revenue. They are hereby vested with the powers specified in section 189 
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(h), provided that an Assistant Superintendent shall not exercise the powers ves¬ 
ted in a Superintendent under the Bengal Survey Act. 

Vrocedxire for Cadastral Survi^y and liecord of Bights. 

3. The following processes will ordinarily be comprised in a cadastral 
survey, record of rights^ and sottlcment of rents;— 

1.—Demafcatioii of boundaries. 

II.—Measurement. 

III. —Testing of measureraont, 

IV. —Record of rent.s and lights. 

V.—Determination of fair rent.s on application, and, in certain cases, 
without application, of parties. 

^ Bemnreation of Botindariis before Cadastral Sarvey. 

4. The deniai'catioii of village boumbnies shall be carried out in accordance 
with the definition of a village given in section 3 (10), and the boundary accord¬ 
ing to possession, where different from that demarcated as above, shall also be 
shown on the map. 

Hoard's histruHiiiii nuder Hale 4 . 

(a) ])c'laitod iiiHlnicrlon^ i\)r the rjfmrirc.uion of bonTi<larioK of villages, estates, and 
teiiTiros n'iH bv foiiml in tin.' ('11:1)11 ov on Siirvi i, in lli" Hoard’s rules. It is to be reniemliored 
that all tin* iio'v(M'H wliicii initj be lit Col lee lots and Sujiorintonclents of Survey 

uudor fclio heiipal Suri'ey Aci of ls7o ni;i_\ be oM'rci.'.eil by Kovenue Officers apjaiiuted to 
Setuloment or AKsisT.mi Settlctncnt Olficcr-i uinli'f Jtulo I, (Ilnqitcr A'l of tbe Tenancy Act 
Rttlea, and that l»opii<y ami nt Siii« rinti mlents of Hio Survey Dejiurtmont employed in 

any operations urnlor the,>:e rnle.s nre vcsti d u iili .iiicli jiowers as nifty be exercisod by Suprrin* 
tondenta and Assi.unnt Snpt nmcmb'nis of .''.irvcy umb'r ibe Survey .Act. Tliesc powers 
are, however, e\ercis!ibl(! by t iritif of the'I'omiiicy .Act, and not of the Survey Act, so that 
it is the Tenaticy .\ei, and no) (lii-.Survet Act u'hieh nui.-it be quoted and relied upon as the 
authority for all pfofl.'ini ttioiiK, jirocei'dingp! and orders in survey or otber operations con¬ 
ducted under tHiajiter ,X of the Tontincy Act. IVogress rejiorts of deuiarcutioos and cadastral 
work of record of rights and suttlomcnr of reiu^ sliould be submitted in form Nos. 14 to 16 
which are as follows : 


‘Statement of progress in demarratiou irorl—^sce Rule 4, Chapter Vf, Tenancy Act 

llvles, Hoard's Instructions. 


Dii.\iAn<ATffn. 


Total number of 
yille^s to be 
dcnv.ircated. 


To end 
uf last 
report. 


.'Number 

■id tillage 

r, I bouTi- 
Dunng I , . 

. 1 I dunes 

LSi 

report. 


Nl'mbkb of nis- 

prtKB smiiKij. 


L']> to ' Unriug 
date of period 
last _ under 
report, report. 


" N«.»bor! 

of dis- I Brief explanation of 
— — pntes nature of disputes 
Unriug rntimin- and how they have 
purioil ing to i)e been settled, 
under settled. 


I 

I 
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5. Boundaiy pillars of a pormanent nature shall be erected at every point 
where the boundaries of three or more villages meet, and may be erected wher¬ 
ever the I’evenue officer considers it necessary to define by pillars the boundaries 
of estates or tenures, or of lands which have been the subject of dispute. 

BoartVs instnietions under Buie 5. 

(a) When the surrey is condnefced by ti professional party and in important surreys 
conducted by non-professiona'l parties also, stone pillars shonld be erect,od at tri-jnnoiion 
points, vie., where the boundaries of 1 liree villages meet, as well as at disputed village 
boundary points, and may be erected i ri define the boniidarips of estates and lonures in ox- 
oeptioual cases where tho* Settlement Ottieer cousidei's them new isary. The cost of such 
pillars will be treated as part of the general expenses of tho survey ai d record of rights. 

{6). Theodolite stations in tho interior of villages need not be p Tmanently marked, and 
only such transverse stations on the village boundary lino need be per nancntly markea as the 
Deputy Superintendent of Survey may think necessary. 

Temporary marks, meant to serve some immediate piirpi le, need not be of costly 
natenal. Tho zemindars and head niiyats shoiihl be called upon to e 'cct tliom, and, in case 
they fail to comply, tho marks must be erected and paid for. 

(d). No officer engaged in survey or settlement operations is entitled to demand any 
labour or materials free of cost. 


MeasHrewenl. 

6. A field map of every village shall be prepared. It sball show the boun¬ 
daries of every field Bcpartitcly n.ss('s.sed to rent, or of such plot of land as the 
instructions of tho Board of Revenue for giving effect to those rules may lay 
down. 

7. A field register or kha.sra shall be prepared at the time of survey in the 
following form, or such sirnijar form as the Hoard of Rev'enue may direct. 

8. In preparing the khasr.t and khatian, efficers shall be guided by such 
instructions, consistent with lhe.se, I'uh's, as the Board of Revenue may issue for 
the purpose for giving effect to these rules. 


(See Table next page.) 




Fokm or Khasra. 
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The following instructions for the preparation of the khasra are presorihed 
by the Board under the preceding rule:— 

1. When the survey is boin^ made by the Survey Department, the olRcors of the Depart* 
ment will record areas of holdings, facts of undisputed possession and occupation of crops 
grown, of irrigation ; they will not record tbo amounts of rentals of holdings, nor deal with 
any questions of right or stahns. Sncli (piestions wdll be enquired into and detormined by tbe 
Settlement Officers alone. Similarly, wlien both the survey nnd settlement aro carried on 
under the supervision of the Settlement Offieer. the amins vrill not be permitted to record 
amounts of rentals nor to raiike entries nigarding the statue of tenants. These matters must 
be recorded under tliese rules by tbe Settlement tlflicer luin.st‘lf or in bis immediate presence. 

2. When tbe mea8nrer^^■nt is made with chain and com})as8 or with plane table, column 
6 will be sub-divided, tltua— 


Column 0. 


ft h r ‘ tl ] e 



f 


] 

I.—When with j 
compSHs. I 


II .—When with 
plane table. 


Bearlnffs of 
plot. 


Measure of 
each length 
taken. 


I Jle.nii length 
:ai)d dircetion. 


1 

North South 

leogth. length. 


Moiiu, 


Measure of | Moan 
eaeli t>n’a<h1i breadth and 
taken, | ili reel ion. i 

I ' 

_ . . I_ 


I 

Hast length. | West length, ' 


Aren. 


Mean, 


1 

I 


Area. 


8. The unit of measurement will bo a field or tlie sniallost, plot separately assessed to 

rent nmler existing arrangcnienis in occupancy of the same 
im ofmeasuremen raiyiA. Ir is only the raiyats and the landlortls or their agents 

themselves who can point out on tlie npot what area con-uitntes .'t (ii*l<l, an3 tho boundaries 
thereof j and the amin mu.st stirvey and tvap seiMirutnly every jdot which is pointed out to ]iim 
as a separate field, liow'over small it may be, and thoagb two such fh'lds are contiguous and 
belong to the same occupant, provided they aro separately a,«ses.'if’d. It will often be found 
that what is pointed out as one Icitta contains several siib-divisioiis made by kiynris or ails for 
the purposes of irrigation or of cultivation. In rases of this kind such sub-divisions or fields 
need not be separately measured. 

Coluitm {1 {b]"] of ihe l-hattm .—In this column will be entered the name of the occupant 
of one field on each of the four side-s of the field surveyed. It will not be enough to enter 
“east of the preceding field” {number wdhi purab}. The boundaries should be given as 
follows■ 


North 

South 

East 

West 


A B’s field. 

C D’s „ 

E Fs „ 

This miyat's field number 
so and so. 


4. Kheutra column 2. Kanie of estate or share of estate,—it tho village contain more than 
one mehal or estate, the name of tho mchal or estatf to which the field belongs will be entered 
in this column. 

5. If the mehal or estate has been divi'hsd by regular batwara or by private partition, the 
name of the patti to which each field bolunga should Im also entered in this oolnmn. 

6. When a dispute arises as to the patti nr mehal to which a field belongs, the amin wil] 
note tho particulars of tho dispute in his dispute list, and proceed witli the measurement, 
leaving the column for tho dispnt<'d entry blank to be afterwards filled up when the dispute 
has been settled by tbe Settlement Officer. 

7. Khasra rijl<amn 3. Name of the proprietor and landlord with parentage and estate,—Xn 
Name of emprietor to be column will appear name of the proprietor, his father's 

cBtued. name, caste, residence, and if the proprietor has mortgaged his 

MerlsagMsuid tona».k>ld«rs, ^hare or let it in farm, the name of tho mortgagee or farmer will 

also appear in it. 
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Names of what proprietors to 
beentared, if there be not space 

foraU. 


Disputes as 
lands. 


8k In f ip t i ? the proprietors, mortgagees and teiiare>holdera are ao nnmerems that their 

names cannot ho conveniently entered in column 3, only the 
names of the person to ^ahum rent is immediately payable and of 
the {>rincipal proprietor uetMl bo entered, a roferenoe being made 
to the entries in ilio khewat, which show the names of all other 

landlords. 

9. The names of owners of land held revenue-free from Govnrnmeut should likewiso be 

Lakhinddars shown in column 8, but the names of holders of lands claimed to 

be held rent-free from proprietory should not be shown in it. 
The latter will bo entered in column 4, and their rent will be entered as zero. The rate of 
rent paid by the tcuaTits of the latter lakhirajdars should be shown in column 13. 

Column 4. Name of rahial.— If all parties interested agree ae to name of the occupant, 

the name as given by them will bo entered. If there be a die* 
to ocfttpatioa of occupant, the amiii will leave this column 

blank, note the allegation made by the («) raiyat, (6) patwari if 
there be one or head raiyat, and (u) hnidlord in the list of disputes, and proceed with the 
measnrement. lie will sond a list of stieh disputes to his immediate superior, who will refer 
them to the Setilcuiont Oiliccr; so that the latter may, if {tossible, proceed to settle the dis* 
puto while the survey i.s going on. 

10. Land enltiv'nted hi' the iiropnetor or fai^ner is to be entered in column 4 thus: 
“ Cultivated by the proprieh or farruur,” us the case may be. The Rettlcment Officer will 
subsequently determine, in ace,nrd:iuoo witl) rule laid down in the chajrter on Keoord of 
Rights, as to each such plot, whether it is really 'in./joti', sir or zeraf, within the meaning of the 
Tenancy Act, or merely land enhivated by the jiroprielor, but 

11. Column 0. Art'll in \)i<jhas according to whirli measurement mas made .—In Bengal thef 
area in standard bigh.'is should b(‘ givtui in this column. In Hehar, where the Bengal standard 
bigha does not jtrevail, iiu'asuremeiit should, as a rulr', be made either in acres or according to 
the standard bigha of i.bo jiergiitinnh as given in the reveune survey maps and reports. The 
area according to tin: srandard by which the measurement was made should be given in 
column C, and the exteid of the stiijidurd adopted should be stated in square yards at the head 
of the column. The arou.s enleivd shoiihl be csjdaiued to the parries interested daily. 

Column 7. drt'rt Ml Where the local or village bigha on which rents have 

been assessed differs from the standard according to which the measnrement is being made, 
the Settlement Officer must (leterniine after enquiry hat the extent of the local or village 
bigha may be. It is of great importance, with a vii iv to the determination what are fair 
rents, that the exact length of the villagt' luggi and c.xtent of the village bigha on which rents 
are actually paid should be accurately nseertHinivl. It i.s not enough to say the laggi is of so 
many “ haths : ” the length of the so-called hath must also be uscertaiiicd. In some cases the 
“htith” will be found to be st cubit of eighteen inclti's. In others it will be found that the 
“h&th” was determined by the letigth of a particular individual’s forearm. Disregard of 
facts of this kind may letid to scriuns injustice in determining amounts of rental, should they 
be oalcnlated at e.\isting rtilt's on areas resulting from survey. It thoreforo is important that 
the Settlement Officer should useertuin tlie number of square yards in the bigha on which 
rents are paid, (nid th:it ho should lake any diffei’ouee tluit may exist between that bigha and, 
the standard according to w hieU his raeasiu'ements have been made, into consideration in 
aettling fair rents. 

Whore such difference t'xists, the aroji in the standard according to which the measure¬ 
ment is being made should, if the partie*s so desire, be converted into areas by the village 
standard, and bo shown in imlunm 7. Such conversion may not, however, be necessary in the 
case of each lield. It ihny suffice to convert the areas of the total of holdings or of the totals 
of uplands and lovrlands of each holding,.iuul there may bo cases in which such conversion 
may bo altogethor disjiensed with. The Settlement Officer must o-tercise his discretion in 
each case as to how far such conversion rnuy bo necessary, bearing in mind the principle th^ 
it is necessary that the jiarties interested should bo made to comprehend the proceedings and 
to understand the areas entered, and that differences in standard of measurements must be 
taken iuto consideratior in the assessment of fair rents. 

12. 1 to 11. Method of irrigation, crops, and details of mcropped land.--When 
the survey is conducted by a professional party, the Survey Officers will till up the ooltxiakm 
relating to irrigation and compile statistics of cropped areas. 

The following remarks should bo borne in mind in filling up those oolunma. 

All oultivatod fields are either single-cropped or double-cropped. There are three des« 
Gurnet of crop*. oriptions of harvest kno>vn as— 


(1) Bhadoi, 


(2) Aghceni. 


(8) Rabi. 
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Singlo-oropped fields are those which are found to grow in the year of survey only a 
bhadoi crop, such as aas dlian, or only an ughani crop, such as amnn dhan, or only a rahi crop, 
such as wheat. Double-cropped which grow in the year of survey— 

(fl) Jiltadoi and rfllii—Upland u ill bo found generally to be of this kind ; or 
(6) Aghcm and rahi —Sonic dhan fields will bo found to be of this kind, growing dhan, 
for instance, for aghani, and tisi or kheMwi for rubi. 

It must be remembered that the single-cropped lands need not necessarily grow only one 
product. There may be two or more crops growing simultanoonsly ; for hhadoi, for ezomplo, 
tliere may be growing at the sainc time in the same land niaiai and vrid. If this land does 
not grow a raht crop in the same year, it will still be ekfasla. 

The names of all the crops grown in (he year of survey should be entered. There may 
he mui'uia or oiis paddy for the Moidvi harvest, and jao, tMi and sorso for the rail harvest. 
It will not bo enough to enter merely ai's or /niirmi and Juo, The entry must bo madu in 
this way 

Bbadui ... ... ... ... Murwa or aus. 

Habi ... I.. .- ••• dao, tisi, sarso. 


Sates 

entered. 


of rent how to he 


From these entries of crops grown, if carefully made, valuable statistics of the areas 
under each crop can be prejiarcd, 

13. Col imni 12 of tie khaai'u ; rnti' ‘of rent of raii/ot .— 

(«) In this column the aniiii w.ll if .so diivcted by the Settlement OlReer enter the rale 

of rent of nairdi lauds ns stated f«) by the landlord, (?i) by the 
raiyat, (c) liy the jaitwari if there be one or mure by t.ho village 
headman if there In* no patwari. The amiii will not make any 
attempt to determine what the rate actually is. tie will merely record tlio rates as alleged 
by the three parties named above. It is not onlinarily neeessary for the purposes of the 
Tenancy Act to determine tlve rate of rent eiLcept w here questions arise ivgarding fixed rates. 
Such questions, when they have to be determined, will he determined by the Scttloment 
Officer, If any of the tiiree parties named does n<jt attend at the time of nieasurement, or 
attends and says he is ignorant of the rate, th«‘ column regarding his statement may be loft 
blank, and the reason may he iiufed in thecohiinn of remarks. Where there are no rates of 
tent, this coluntu will of course be blank, and I'ven where reut rales exist,*it will be discre¬ 
tionary with the Settlement tiflicere to allow tiie atnias to record them in the khasrah, field 
by field as the measurement proceetlsj or to record iliem hini.self when he visils the village 
TUidor rule 25 as he may find most cotivenienl, or they may with the Board’s sanction be 
omitted altogether w'heii not necessary for the purpose of pn'jKiriiig the record. 

(b) Tf the land is held hhuoJl, i. r., on a fixed jiroportion of tho gross produce payable in 

kind, the xvord bhunh xvlil be written in this column. If alleged 
liaoJ Owen ere or hhilmukfa, tliut is to say, on a lump 

rental of bo mucli grain or so iimny rupees for un outirn holding, and not so much per bigha, 
then the wf-rd munkhtt}! or bliilm)ikfa xvill no entered ivitii jiarticidars of the amoniit of rent. 

(c) If the land is claimed to be held rent-free.from the |»roprietor, tho rate of rent, us 

stated by the raiyat, will he entered as zcix*, and a remark 
added thus—claimed rent-freo “ mutffi Iwhmoter,” “stwafor 
deiotfci," as the case may bo. If the iiroprietor denies that tho 

land is held roni-free, tho rate, as stated by him, xvill also be ontored. 

14. Column, 13 of the kkaura; rate of rent of under-raiijat. —In this column the amin will 
enter the rate of rent, paid by the undor-raiyat as stated (o) by the raiyat (b) by the under- 
raiyat. 

15. Column li of the kliar.ro; e/wi/.—In this column xvill bo entered tho class of 

soil os lui'aily kiiowm and recx)gniJ5ed by tho cultivators of the 
district; not that to which the amin may luive been oocuHtomed 

in othor districts. The Settlement Officer should ascertain what the loc'al classification of 
the land is and Should see that it is followed, a full description of it being given in bis final 
report. 


Kent-free 

entered. 


liind how to be 


ClsssUlcatiou of «oilA, 


9. Khatians or abstracts of tho particulars of every miyat’s and utider- 
raiyat’s holding, and, so far as may be, of the tenure of every tenure-holder and 
under-tenure-bolder, shall be prepared iu the following form, or such similar 
form as the Board of Revenue may proscribe:— 



Fobu of Khatiam. 

Khatian nf A. B., $on of C. J)., of mouzah , pergwmah , mehal 

the properly of , proprietors 
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WoTB.—The heading of columns 10 and 11 will for khatians of ander-raiyats be changed to “ according to raiyat, and ‘ according to 
nnd^-nuvat,” respectively. In the case of tounre-holders' ihatians, the heading of column 11 will be “ according to tenure-holder'’; and in 
the CM P of tinder-tennre-h^oldera’ ihatians, the heading of colnmns 10 and 11 wul be altered to “ according to tennre-holder’ and “ accord¬ 
ing to nnder-tennro-holdea: respectively. 
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The following instractions are prescribed by the Board for the preparation 
of khatians under rules 8 and 9 

1, When the survey is being made by a professional party, the Snrrey Officers will make 
oat the jamabandi slips or khatians, and they will make over tho slips for each village to the 
Settlement Officer n« soon after tho aniin has left tho village as is possible. The Survey 
Officers will fill in columns 1 to 9 of the khatians relating to nudispated possession and occu* 
pauoy, area, crops, irrigation-, statislics, but need not onucorn themselves with total amoonts 
of rentals of holdings, questions of possession and occupancy, wldcli will )>o enquired into and 
determined by tho Settlement Officers. 

2. Jmnaiu'ndi slipm to hr made for each hohUna, femirc and under-tenttre, A separate jama¬ 
bandi slip will ho prepni'od for each lonnre-holder, under-temife-holder, roiyat, and »indor- 
raiyat in each estate ; and if a ciiItivar,oi' holds in more than one share of a partitioned estate, 
a separate slip will be prtqmrod for each share. The slips for tenure and undor-tenure-holdera 
will be separated by the Settlement Oflic('r afier det(*rmination of each tenant’s status from 
raiyat’s khatians, and will be separately filed. 

3. Items requiring separate slips. —Thu following items also require separate slips 

(1) Groves (baghs). 

(2) New culturablo wsf'te. 

(3) Old culturable waste. 

(4) Village sites, 

(5) Unenllnrable or barren waste. 

(6) Tanks .and nalas. 

(7) Eoads belonging to Goveniment. 

(8) Otlier roads. 


Khatians to be made out 
as meaBurement proce* >ls. 


Dolly attestation. 


4, Before the amiu begins measaromoTit, he ahoulcl, if possible, obtain fi*om the patwari 
. from tho landlord’s agent a list, alphabetically arranged, of 

to bepriMur^ from the patwan. ’’ raiyiita and other oecnjtants of land in tho block which ho 

has to TOC'S snre. 

6. As the measurement proceeds, the amin will enter opposite each occupant’s name the 
.. seriftl niimb('r of tlie fields held by him; ^jind he will fill in 

^ columns 1 to 9 of each raiyat’s kimtian on the same day or as the 
Pottlemciit OHicer may direct If, for etamplo, fields Nos. 8, 9, 
10 belonging to A B, tho amin will write down the figures 8, 9, 10 opposite' A B’s name at the 
time of measuremoni, and in the evening of the same day, or as soon after as possible, he wUl 
fill up the other colninns of A B’s kltaiian. 

6. As the khatiari is written nji day by day, so should all that is entered in it be explain¬ 
ed, as far as practicable, day by day to tlm tenants and landlords 
concerned ; in other words, what is called tho “ tasdiq ” “ 5«j- 
harat*' or attestation shculd proceed d.ay by day with the mcasnremeul ; so that, if anybody 
interested has any objection to any entry mailo relating to his fields, ho should bo able to have 
his objection elearod up before the amin locrves the vilUge. 

7. Column 1.— Name of landlord. —Should there be a large number of sharers, only the 
name cvf the principal landlord to whom rent i-i iinmediutely payable need be entered, but a 
reference should be made to the entry in tho khewat containing the names of all other landlords. 

8. Coiwttw 3.—Will contain the name's and doHcriptions of all the cultivators or sharers in 
the field as well as tho name of rnortgugc'cs in cusc's where f.ho fields are mortgaged. 

9. Column 4.—Will sliow the Tiamos of nnder-raij’ats with a reference to tho nnmber of 
the khatian on which tho particulars of the undcr-raiyat’s holding will be found. 

Colunrn 9.—Area in village bighas will, when the survey is conducted by a professional 
party, be filled up when necessary by the Survey Gffloors after receipt of notification of the 
length of tho village higgi current in ouch mohal from the Settlement Officer. 

Columns. 10,11,12.—Amount of present rent acscording to ssemindar, raiyat, and patwari 
will be filled in by the Settlement Officer when he visits the village in accordance with rule 
25, post. 

Columns IB, 14, 15, 10,— Fair rent fixed, if any, class of holding, mode in which rent has 
hem fated, special incidents of the tenancy. —These columns will be filled in by the Settlement 
Officers in iHjoordanoe with tho rules hereinafter proscribed for preparation of record of rents 
and rights. 


liecord of Riyhtsi, 

10. The Record of Rights shall consist of and be contained in¬ 
i'—The khewat. 

II.—!J!he kbhtiian. 
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Bights of Prop'ietors. 

11. Tho khewat stall contain a record of the character and extent of pro¬ 
prietory interests. 

12. It shall be prepared in the following manner:— 

(a)—An extract from the Collector’s Registers A, B, C, D, framed 
under the Land Registmtion Act, Vll (B.C.) of 1876, containing 
the names, extent, and character of the irftorests of proprietors of 
all revenue-paying and revenue-free lands comprised within the 
mouzah, shall be supplied by the Collector of the district to tho 
revenue officer on the latter’s application. 

—If the revenue officer finds that the piopriotary interests existing 
• in the village are in accordance with the entries regai'ding extent 
and character of projirietary interests as given in the Collector’s 
registers, he shall have the entries copied into tho khewat, which 
will foi’m the record of proprietary and proprietary-mortgagees’ 
interests for the purposes of Ihe I’ccord of rights under the 
Tenancy Act. Tho extracts from tho Collector’s land revenue 
registers will also show the names and proprietary interests of 
managers and mortgagees of all revenue-free property within the 
village. 

(c) —If any person claiming as proprietor or as assignee or mort^gee of 

an alleged proprietor deny the accuracy of tho khewat as copied from 
the Collector’s I'egisfers, the revenue officer shall refer him to the 
Collector of the district and shall also report the fact to tho Col¬ 
lector in order that action may, if uocessary, be taken under the 
Land Registration Ac£, to compel registration of the proprietor’s 
name. * 

(d) —In any proceeding under chapter X, the revenue officer may, at 

his discretion, recognise as proprietor the person in possession of 
tho land pending the registration of his name and under the Land 
Registration Act. 

Board's imtruetion. 

Under this rnlo a record of proprietary rights is to be prepared, which must in general bo 
in acoordanoo with tho entries in tho Collector’s registei’s prepared under the Land Eegistra- 
tion i\.ct; but innsnmch as it is know'u that the C'olleotora’ registers do not in many cases 
represent tho existing facts, and inasmuch as if tho Scttleinout Oftioer were to decline tore- 
cognise as propriotor every person whoso name and interest havo not been duly registered 
under tho Land Bogistration Act, it is possible that his work might bo brought to a stand¬ 
still, hence discretion is allowed to the Settlement Oflioor under elanse (d) to recognise a 
claimant of proprietary intorests as proprietor, though his name may not liavo been registered. 
This discretion should only bo exercised when there is practically no doubt that the claimant 
of proprietary right is really the proprietor, liut though a nun-registered proprietor may be 
thus recognised, such recognition will not dispense wil h the necessity for registration. All 
cases of each recognition of non-registered proprietors should be at once reported to 
the Collector, who should take immediate action to compel regibtration. The khewat 
or record of proprietary rights cannot bo finally published till such registration has been 
completed, bub tho record of rights of tenure-holders, raiynts and nndor-raiyats may be 
published without awaiting such registration. The forms in the which records of proprietary 
rights are to be prepared are as follows 
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Id. 

Khewat (Part II) of Mevenue-free lands shouting lands occupied for public pui^ses. 

—— .. . .— 

1 | 


Area of tbe 
land com¬ 
prised in 
each entry. 


IName of the de¬ 
partment of Go- jThe pnrpose Date ,na 
vernment or of for which particulars 
public body by ■ the loud is of appro- 
which the land occupied. i priation. 
is occupied. 


|Roferoucp to! 
Number in i entries made 
mouzahwiir | in the inter-j 
rogistcr. I modiato ra- 
I gistpr. • 


Proprietor's private lands, — Kij-jole, Sir, Zerni or Kltamar. 

18. Only laud which is proprietor’s private land, as defined in section 120 
of the Tenancy Act, will be entered as such. Land which, though cultivated by 
the proprietor, is not propri(3tor’s priv.-ite land within the meaning of the laws 
will be entered thus—“ Cultivated by the proprietor, but not private land.” 
Separate khatians will be prepared for such and for “ Proprietor's private 
land.” 

Rights of Tenure-holders, Ttaiyats and Uiider-Eaiyafs. 

14. The record of tcnnre-holders raiyats’ and undev-raiyats’ rights shall 
be prepared in the following manner:— 

15. As soon as possible after the corajdetion of tlie tield measurements of 
each village, the following jsipers shall be made over to the revenue ofl3.cer:— 

(1) The map. | (2) » The ainin’s kha.sra. 

(3) The khatian. 

16. On receipt of those papers, the revenue officer sliall issue a notifica- 
^ion, which may be in the fonn given in schedule 1 attached to these rules, fix¬ 
ing a day, which shall hot bo less than one month fr(Mu the date of issue of the 
notification, on which he will he present at some place to be specitied, at or near 
the village, and after winch applications for the sottlomciit of fair rents will not 
be received. The notification shall further state that ou the day so fixed, or on 
any other day to which t,lie pro(?ccding8 may bo atljouvned, the revenue otficer 
will proceed to record rcnt.s wlicn the circumstances are siioli as are specified in 
section 104 (1) ; or to settle fair and e«iuitahlc rents on the application of either 
patty ; or on the revenue officer’s own motion when the case falls under section 
104 (2) ; and it shall require all parties interested in the subject matter of the 
enquiry to attend at the time and place specified, with such evidence as they 
have to offer in connexion with the prupocdings. Such notice shall bo forwarded 
to the sub-divisional officer and the munsiff within whose jurisdiction the land is 
situated to be affixed in their rospoclive courts, and it shall also be published by 
proclamation and beat of drum and fixed up in the presence of not loss than twp 
persons in some conspicuous place in the village to which it refers. 

Form of notice under this rule. 

Notice to the proprietors, tennre-bolders, landlords, raiyats, and under-raiyats of—• 

Village 
Pergonnah 
Thana 
Dietriob , 
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Take notice that nnder the powore rested in me by the Bengal Tenancy Act, VIII of 
1885, and the rales made therennder, I Bij^all, on the day of, 

188 at I proceed to record the rents of all tenants holding or cnltirating 

lands in the above-named village ; I shall also, at the said time and place, or at snoh other 
time to which the proceedings may be adjourned, proceed on tho application previously made 
of either landlord or tenant to settle fair and equitable rents nnder section 104, sub-sections 2 
and 3 of the said Act. Furthermore, notice is given that, should it then appear that any 
tenant is holding land in excess of or less tlum that for which he is paying rent, and should 
neither the landlord nor tenant apply to have a fair rent settled, I shall, in accordance with 
the said section of the 'J'enancy Act, proceed of my own motion to scttlo a fair and equitable 
rent for such tenant’s holding. 

Nu landlord or tenant shall be entitled to present an application for settlement of fair and 
equitable rents after tho above-mentioned date. All apjdications should therefore ho presented 
to me before the said date. 

You are hereby required to attend before roc at the ahovemontioned time and place, and 
at any other time and place to which the proceedings may be adjornmed, and to prodnee such 
evidence written or oral, as you may have to offer on the subject-matter of the proceedings. 

Revenue-Offi-cer. 

17. Tlie revenue officer may- also, if he deem fit, take such additional 
Tueasm-es, under Rule 1 of this Chapter, a.s may he desirable to procure the 
attendance at the place specified in tho notice to be issued under the last preced¬ 
ing rule of the under-raiyats, raiyats, landlords, tenure-holders, and propiietors, 
or their authorised agents. 

18. The record of rights of tonurc-holdcrs and under-tenurc-holders shall 
bo, as far as may be practicable, prepared in the same way as the record of 
raiyats’ rights, or in such other manner, not being inconsistent with these i-ules, 
as the Board of Revenue may direct. I’Lc record of rights of under-raiyats 
shall be, as far as may bo practicable, i>rt'j)arcd in the same way as the record of 
raiyats’ rights, or in such ot'hoi- manner, not inconsistent with these rules, as tho 
Board of Revenue may direct. 

Board's irntriiciion under (he jitecediny rule. 

The record of the rights of tenure-holders and uudcr-Lonure-holdcrs should be prepared in 
the same manner, and form, as the record of raiyats’ rights, where the tenure is of a raiyati 
character, such as that of a head raiyat who, though a tenure-holder, cultivates port of bis 
tenancy himself, and in the same manner and in similar form to the record of proprietary 
mterests, where the teiioro is of a proprietary character, such as that of a thikadar, ijaradar 
or other proprietoiy assignee. 


20 . 


Specimen Form of Record of Interest oj Thihidar, Ijaradar or other Proprietary 


Tenure-holder—see Mule 18, Chupter VI, Tenancy Act Rules, Board’s Instructions. 
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19. The record of raiyats’ rights sluill be prepared in the following manner. 

20. On the date specified in the notice to be issued under Buie 16, or on 
any other date to which the proceedings may be adjourned, the entries which the 
amin has recorded in each tenant’s khatian at the time of measurement shall be 
read out in presence of such of the interested parties as are in attendance. If 
the correctness of the entries recorded by the amin bo disputed, the revenue 
officer shall settle the dispute by local enquiry or otherwise ; provided that if the 
correctness of the measurement is called in question! and a fresh measurement 
demanded, the revenue officer may require the costs of the re-measurement to be 
deposited. If the re-measuremout show the original measurement to have been 
inaccurate, the amount deposited slmll be refunded to the objector. 


. Board’s instruction. 

It is of groat importance that tho partio.s elionld bo made to thorongldy understand the 
entries made in tho khatians agaia.<it them, and that their objections should be patiently and « 
carefally inquired into. In order tViat this may be the moro thoroughly done, the Settle¬ 
ment Officer may depute a canongoo, or trustwortliy subordinato of similar rank, to the vil¬ 
lage to explain the entries and note objections made to them before he visits tho village him¬ 
self and before he has the cutrios rood out under this rule. One of tho best safeguards for 
the accuracy of the work is the admission of the correctness of the entries affecting them by 
the parties interested. Without such assent all other tests ore of comparatively little 
value. 

21. The revenue officer shall ascertain what raiyats claim the right to hold 
at fixed rates, explaining as far as may bo necessary, the provisions of the Act 
in this respect. If the right claimed is disputed by the landlord, the revenue offi¬ 
cer shall call on tho claimants for the proof of such right. 

22. The revenue officer shall ascertain which of the raiyats are settled raiyats 
or occupancy rqiyats, as the case may bo, and shall record them as such in 
column 14 of the khatian. 

23. The revenue officer shall ascertain what raiyats are non-occupancy, and 
to this end he shall be entitled to call upon the landlord or his agent to produce 
a statement showing tho names of tho raiyats alleged by him to bo non-occupancy 
raiyats. On production of such statemeut, the revenue officer shall explain to 
the raiyats whoso names aro entered in the statement, and who have not already 
been recorded as occupancy or settled raiyats, the nature of the presumption raised 
by section 20 (7). ff after such explanation a raiyat admits himself to be ft 
non-occuiMuicy raiyat, he shall be 1-ecorded as such. If he does not admit him¬ 
self to be a non-occupancy raiyat, tlio reveiiiio officer shall call on the landlord to 
prove the allegation made by him in regard to such raiyat. 

24. Abwabs shall not be recorded with, nor entered as forming part of, the 
existing rent. Cesses which arc authorized by law shall bo recorded in column 
12 ( 6 ). 

* 26. The revenue officer on the day fixed by the notice issued under Rule 

16 shall, as far as may be convenient, Ui-st proceed to record rents under section 
140, clause 1. When neither the landlord nor the tenant has applied to have a 
fair and equitable rent fixed, and when it docs not appear that the tenant is 
holding land in excess of or less than that for which he is paying rent, the re¬ 
venue officer shall summarily ascertaiu the tenant’s present rent, and record it 
in column 12 of the khatian^ as tho rent payable in respect of the land held by 
the tenant. 

26. When all rents to which section 104, sub-section 1 is appHoabie, have 
been recorded, as far as may be convenient, the revenue officer shall propeed to 
settle rents under sub-sections 2 and 3 of the same section. In settling rents, 
the existing rent being presumed under section 104 (sub-section 3) to be &ir till 
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the dontraiy is proved, if the landlord claims Bn enhancement, he will have to 
prove the grounds of and' amonnt of enhancement; and if a raiyat claims a re-^ 
auction, ho will similarly have to prove the grounds of reduction. Provided that 
it shall be in the discretion of the revenue officer to admit an application made 
after the period fixed in Rule 16, if it be established to his satisfaction that the 
delay in making it was not due to any negligence or cai-eloasness on the part of 
the applicant, and that, if it be not admitted, serious hardship or injustice would 
accrue to him. The order passed by the revenue oflBcer on all such applications 
shall be final. 

27. If within the period fixed and Tiotified under Rule 16 the landlord ap- 
plio.s for the settlement of a fair rent, ho shall be considorod as plaintiff and the 
tenant as defendant, and the proceeding shall be dealt with as a suit under this 
Act. If within the same j)eriod tlio tenant applies for the settlement of a fair 
rent, he shall be considered as plaintiff and the landlord as defendant, and the 
proceeding shall be dealt with as a suit under this Act. 

28. If it appears that a tenant is holding land in excess of or less than that 
for which he is paying rent, and if within the ])erio(l fixed and notified under 
Rule 16 of this chapter, neither landlord nor tenant applies for the settlement 
cf a fair rent or if an application be not admitted under the proviso to Rule 26, 
the revenue officer shall, in accordance with the notice, proceed to fix a fair and 
equitable I'cnt for tlio holding undo’ section 104, sub-sections 2 and 3. 

29. Wben a fair and etpiitable rent has been fixed under the last two pre¬ 
ceding rules, it sliall bo entered in column 13 of the khatiam a.s the rent payable 
in respect of the bolding. 

30. Where the estate or tenure belongs to or is managed by the Govern¬ 
ment or the Court of Warden, the procedure laid down in the preceding rules for 
recording or settling rents shall bo followed, the Government or the manager of 
the estate or tenure respectiv^ely scs the ctise may be, being regarded as the land¬ 
lord. 


Board’n insfruction. 

Under this rale it will be observed that Settlement Ofhoers in making settlement of rents 
in Gbvernment and Wards’ estates are bound by the same rules and must follow the same pro- 
ooduro as in settling rents in private e.«!tates. Whore then the Court of Wards claims an en. 
hancement in the existing rent, a foriiiiil application for settlement of fair rents should be 
made by an offioor duly authorised in that behalf by the Manager, and evidence should be 
recorded in the same way as if the estate were owned by private landlords. The Settlement 
Officer is in such cases bound to settle a fair rent judicially iu the same w'ay as in an estate in 
possession of a private zemindar with duo regard to the provisions of the Tenancy Act. But 
if the estate belongs to Government, and a settlement of land revenue is bciitg made, the > 
Settlement Officer is bound of his ow'n motion to settle a fair rent —vido section 104(2), and 
should himself call for and record any evidence that may bo necessary to enable him to ascer¬ 
tain what would be a fair rent, having regard to the grounds of enhancement or reduction 

of sousting rents given in the Tenancy Act for the determination of fair rente. In coses Off 

this class the Hettlement Officer should on behalf of Oovernmont appoint a pesbkar or other 
officer of his Court as plaintiff pro/orrnd, the raiyats being made defendants, and the proceed- 
ings shouM tlien be conducted as nearly as may be, as in a civil suit, except only that the 
B^lemeut Officer will himself call for and record such evidence as may bo necessary in order 
to enable Mm to ascertain what would be a fair runt, and must not leave it to other partiM to 
produce such evidence before him- 

2. Tho Tenancy Act gives rules for the rent of occupancy raiyats and it is believed (luUt 
Kent* of MintR. these will be found clear and complete. The existing rent mus^ 

* under section 104, be considered fair and equitable until tbe oon- 

twxyis proved t the grounds on which it may be increased are stated in sections 30 and 62 j 
on which a redooti tm can be claimed in 88 and 62.' In the former case the settiemaBt 
fe not bound by tbo limit of 2 annas in the rupee specrified in section 22 of ihi Aet, 
St “ at bherty to enhance the rent up to any snm to which a ClvU Court would «BhaMe 
tt’In a regular smt. The provisions of the Act as to the assessment ot rent niuit be obswrod 
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in all BstUemont proceedinge, whether taken under Chapter X or under the Begulationa. The 
work ot ascertainitig fair and equitable rates of rent is in its nature difficult, and too much 
Uare otucuot be taken in its performance. Eror^ mistajEe made must be permanently injurious 
either to the interests of the revenue or to those of the raiyat. 

8. The Act does not give precise rules for the assessment of the rent of non-oooupauey 
raiyats, but the provision of section 46 (U) should be observed, that in determining what is 
fair and equitable regard should be had to the rents generally paid by raiyats for land of a 
similar description and with like advantages in the same village. It will seldom be expedient 
to introduce a difference between, the rates of rent paid by oocupanoy and non-oocupanoy 
raiyats, respectively, where none at present exists. 

4. In imposing assessments of lands being assessed and settled for the first time, such 
as alluvia] accretion and the Uko, nnd in enhancement of rents on the ground of the existing 
rent being below prevailing rate paid for land of the same quality in the village, the most 
ti^nuto attention to local advantages and disadvantages is indispensable, It should always 
be borne in mind by the settlement officer that his business is not to determine the highest 
rate which the land may jiay for one year, bm what can be paid with regularity in average 
years. It is especially incumbent on him not to conclude too hastily that what appears to 
bo an appropiiate assessment is actually feo. Fertility of soil is not tho only oiroumstance 
which regulates tho power of l.and to pay rent. Inferior land in an advantageous position 
will sometimes be found to be paying higher rent, i. B.,,to be deemed more valuable than bet¬ 
tor laud leas favourably situated; land iu tho middle of a plain, in every respect the same 
iu quality as land on its edge, may bo found paying donblo tho rent of the latter, because 
less exposed to tre.spass from cattle; while it may also bo, that land is held at a lower rate 
than other land apparently of the same quality iu the village in consideration of servicoB- 
rendered by the tenant to the landlord, or to his predecessor, or in consideration of the tenant 
having undertaken to griiw a s]iccinl erttp, such us indigo, for tho landlord or his assignee, or 
of Jiis having given up part of his holding to tho landlord, or exchanged part of his holding 
for other lands of interior (piulity. All tlmso ciroamstaneca shonhl be taken into considera¬ 
tion in assessing fair and CEputnhle rents, so also land near a village may be found paying 
more than land of the same description at a distance from it. The demand for lander 
labour as effected by the deiiscncsa or otherwise of the population, the salubrity or ihole- 
menoy of the climate and the alnindauBO or scarcity of goed oultnrable soil in the vicinity, 
must all bo taken into aeeouni. 

B. It is to be observed that it is the rout for tho ijinc being payable which is presumed 
to be correct and not tho rate of rent. If, for example, tho old area of the holding was 
BuppoBod to he B bighas and tho rate Es. 2 per highu, and the new area by survey tornB 
otft to bo ai.v biglias, the old rent of lls. 10 and not Rs. 12 is presumed to be the fair rent till 
tho contrary is proved, This can ordinarily l>o done by showing that the raiyat has taken up 
fresh laud, 

6. Settlement officers frequently report that they are unable to ascertain tho existing 
rent even of land which has long been nnder cultivation. As under Act VIII of 1885, tho 
rates at which rent is in fact paid in tho village under soll.lemont must in every case form 
the primary basis of tlio sottluinenl. ewry effort should ho niado to find out what they are; 
and for this purpose the powers exercisable by a Civil Court of summoning^ witnesseB and 
calling for accounts may properly be exercised. As tho raiyats are interested iu representii^f 

» the actual rents to be low, there will frequently bo a difficulty iu ascertaining the truth; but 
* this obstacle should not prove insuperable to officers accustoraed to conduct judicml investiga¬ 
tions. The difficulty of ascertaining existing rents must not bo avoided by taking those of 
surrounding villages as a standard. 

The rates prevailing in the vicinity afford no basis for enhancement nnder the present 
law. The road-cess papers may be examiue<j with a view to ascertain the amount of the cents 
when they were filed, but it is to bo remembered that these papers, though evidence against 
the landlord, are not evidence against tho tenant who did not file them. 

7. Where the land has been sottlcd on a previous occasion, tho rent rates then recorded 

may he presumed to be still in force if no evidence can be obtained to establish a sabaeqnenb 
change. . 

8. Without tho special permission of the Government, tho rent of any one raiyat, (»Cf 
the holders of any one raiyati liolding in a Government estate, during any one yew « taie 
cnxrenoy of a sottlement, shall not be raised above the sum which would be double of the 
previously paid on aooouut of the holding. The moat obvious reason for seeking suoh permi^oa 
would be that itoau be clearly shown by comparison of the result of present measurements .with 

' records of a previous settlement or other papers that the area of lands actually' hSm hy 
, rsiyal is atore than double the area which he held when his rent was last adjustei ■' , 

, 8. Nor shall the revenue oj: rent demandablo from a raiyat in a Govcmiuent Mta^^ or 
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tlie holdiers of any ono holding aa ahore, in any one year in any ease, exceed the revenue 
e^'rent pfiyable hy snoh roiyat in the preceding year by more than 20 per cent., so that trhen 
the total enhancement made at the setttement amounts to 100 per cent, on the rent preriously 
paid, the maximum rent will in no case be demanded in less than five years. In ordinary 
Oases, the period of progressive rise to a rent which is double the rent previously paid should 
extend to ten years. 

10. The object of the rule regarding progressive inoreasos is to prevent the hardship in^ 
volved in a sudden increase of rout, and it is therefore jnst as applicable when the increase is 
owing to extension of cultivation on increased area, as when it arises from any other cause. The 
rule must be applied with proper discretion and due regard to the grounds on which it was 
promulgated. It will be observed tlmt it a]>plic3 only to raiyats and to cases in which the rent 
previously paid is ascertained, and in whiuli the holding is tlio same, though tho recorded area 
of the lands may be different j and from tho nature of the case it will not be necessary to apply 
it to very petty holdings or very small rentals. It is difficult to lay down a hard-and-fast lin»j 
but it may be said generally that it need not be applied to cases in which the increased rent 
does not exceed Rs. 10. 

11. In all settlomont proceedings of Government est.atos reported for the confirmation 
of superior authority, it must Iwj certified that tho provisions in clauses 8, 9, and 10 have boon 
Adhered to in preparing tho jnmabandis of revised rent payable under the new settlement. 

12. Where it has been the praofice to lot tho land lie fallow to recruit, on account either 
of the natural poverty of tho soil, or of its natural fertility having been impaired by constant 
cropping for a long series of year.i, provision slumld be made accordingly in the assessment on 
Government estates—^that is, land lying fallow should bo left unasscssed. If a raiyat cultivates 
five b’ gha " , one of which is always left fallow, then, if the rate for tho land in cultivation is 
one rupee per bigha, ho should be assessed lls. 4 for his five bighas, or at the rate of 12 annas 
9 pies per bigha. 

13. The rapid extension of the growth of new and valuable staples of late years gives 
particular importance to the orders of tho Court f>f Directors, dated tho 12th April 1837, 
(SoG p. 388) Assessments should in GovcriiTUPid estates invariably bo fixed according to tho 
value and capabilities of tho land, and not nccoHlmg to ]>rodnco. 

14. Settlement officers making sottlfiniuds of Government or Wards’ Estates should 
endeavour to convert rents payable in kind into uioncy rents under seidion^liO of the Tenanoy 
Act, wherever this con he dotte with tho free consent of the great majority of the raiyat.*?, 
Oommutatlons should not bo made without such consent. Whenever commutations arc effect¬ 
ed, a careful record should bo made of the obligations of tho prirtics in the matter uf gilan- 
dAzi, or filed embankments constructed for purpo.ses of irrigation. 

16. When there are minerals, only the rents of mines existing at the time of settlement 
are to he treated as an asset. 

16. The above instructions 8 to 15, for determining the rents of raiyats, are of course not 
applicable to raiyats in private estates whose rents will be settled strictly according to law, and 
even aa regards raiyats of Government estfitcs these* instructions indicate restrictions on en¬ 
hancement hy which Government is willing to abide on its own estates, rather than bind the 
settlement officer’s decisions, which must bu regnlatcd by tho groands of oiihanocmout or re¬ 
daction laid down in tho Act. 

17 Forms of progress reports of settlement work are given in forms Nos. 16 and 
16, (see pp. 408-404). 

31. Witli the consent of the Revenue Officer, any number of tenants, oc¬ 
cupying land under the same landlord, in the same village or estate, may make 
a joint application for tho settlement of rents, or may be joined as defendants 
in tho same proceeding on a similar application Ity tho landlord: Provided that if 
at any time it shall appear to the Revenue Officer tliat the question between any 
two <kf the parties of whom one is ^so joined with others cannot conveniently be 
80 jointly tried, he may order a separate trial to be held of that question or he 
may pass such other order, in accordance with the Civil Procedure Code, for the 
joint or separate disposal of the application as he may think fit. 

32. in proceedings under section 106, when a dispute arises before the flinal 
pubUoatiou of the record regarding the correctness of an entry (not being an 
ent^ of rent* settled under Chapter X) or as to the prb^iety of any omission, 
notice of the objection shall be served on all persons whose interests may, in the 
qpizuon of the Revenue Officer, be affected thereby, and they shall be called 
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upon to attend at such time and place as the revenue of&oeir may fix for the dis¬ 
posal of the objection. If any person attends and contests the objection, the 
proceeding shall be dealt with as a suit betvften the parties under the Tenancy 
Act, in which the objector shall be plaintiff and the other parties defendants. If 
no person attends to contest the objection, the record may be amended accord¬ 
ingly, or the person who made the objection may, if the Revenue Officer thinks 
fit, be called upon to produce evidence in support of his objection, which may in 
tWt case be heard and decided as a suit ex parte under the Tenancy Act. 

FuhlicaUon of the Records of BigUs. 

33. When the record of rights has been prepared in the manner prescribed 

ill rules 20 to 32, the Revenue Officer shall cause a draft of the kJtewat and khati- 
an, or when more convenient, of each separately, to be posted, for the period of 
one month, at the landlord’s village office, if there be one, and, if there be none, 
then in the presence of not less.than two persons, on some conspicuous place in 
the village, and shall receive and consider any objections which may be made to* 
any entry therein during this period, • 

34. When all applications for settling a fair rent have been disposed of, 
and all disputes of the nature mentioned in rule 32 have been decided, and all 
objections of the natui’e mentioned in rule 33 have been considered by the Reve¬ 
nue Officer, he shall note in the kheieat and the appropriate columns of the khatian 
in regard to each entry what entries have been, and what entries have not been, 
the subject of dispute. He shall then finally frame the record and cause it to 
bo published by having it posted in the village office at which the rent is usually 
paid, or in some conspicuous place in the village. 

Supply of Co 2 ji(‘s of the Record of Bights to parties interested. 

35. The Revenue Officer having completed the record shall cause copies of 
it to be made, ono of which will be made over to the proprietor of the village, or, 
where there are more proprietors than ono, to their common agent or common 
manager, as the case may be, ono to the village patwari, if there bo a patwari, 
ono to the Collector or subdivisional officer, 

A copy of the khatian relating to his tenancy shall be given to every tenant 
under the signature and seal of the Revenue Officer. 

Einal B^iorts, 

36. The Local Government may, if it thinks fit, direct that a final re^rt 
bo written in English for each village and each local area under survey. The 
report for the village will show— 

(o)—Tho number of tenants of each class. 

(6)-—The area and classification of the village lands according—(a) to 
survey and settlement; (b) to landlord’s jamabandi, if known. 

(c) —Tho rental according to settlement, and according to landlord’s 

jamabandi with explanation of increase or decrease, amount of 
Goveruraent revenue, and comparison of rent with revenue. 

(d) —The rates of rent prevailing, wth history of past enhancements. 

(«)—Proximity to markets. 

if )—Facilities for irrigation. 

[g) —Village customs, including customs as to payment of village 

offioii^, 

(h) —Arran^nents made for maintenance of records. 

6")—Other matters deserving of notice which have been excluded from 
the record of rights. 
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The report for the whole area under survey will contain the following 
particulars;— 

I-r-General description of the tract. 

II—Its fiscal history. 

III— Statistical results. 

IV— Comparision of condition of tract as regards rentals before and after 

survey. • 

V— Financial results, including approximate division of expenses under 

the heads— 

(а) —Survey. 

(б) —Record of rights. 

(cj—Preparation and distribution of records. * 

These raports shall not form part of tlio Record of Rights. 

Board's instmctions. 

. In the cases of large snrreys and BottlcmentB wlietfier of Government, Wards’ or private 
estates, a full report and doscriptiou of the tract under survey under each of the heads men¬ 
tioned in the preceding rule should bo submitted. In cases of potty settlements a sliort 
history of the settlement ncoompanieci by tabular stntemeuts given in the appendix, forms 
Nos. 22(a) to 22(c), will siiliice. These forms are as fellows :— 

Analysis of Revert ue assesced. {DhJrJyu Boon Rajswer Sdrbhdy.) 

(1) Assets assumed as basis of settlcmeut j (2) Uoduct other expenses if any; 
(3) Kemainder; (4) Deduct—(«) in the ease of Government estates settled or farmed. 20 per 
cent, collection expenses, (!•) io the case of resumed estates settled with the proprietors, 30 
per cent, collection expenses and proprietary allowance, fe) in the case of estates fanned in 
consequence of refusal of ]>roj(rietors to aei' iii seitlemeitl, 2U per cent, collection expenses 
and farming profits, and (d) 10 per cent, malikaiifi allowance to recusant proprietor; (5) Re¬ 
mainder or net revenue of Governraeut; (0) Add malikana: (7) Total amount payable by 
settlement-holder. * . 


22 (b). 

Particulars of Service Lands. {Siroltjtl Chdkran jamir Bises Biharan.) 

(I) Office of holders; (2) Area; (3) Remarks. Held by—(«) Putw'aiws, (I*) Mokuddnms, 
(c) Ghatwals, (d) Ac. 

The information required for cuhimiis 1 to G should as fur as possible be given in three 
lines, as follows 

(1) According to earliest information available ;* (2) according to last preceding measure¬ 
ment or reguhir settlexuont proceedings;! (3) Accorduig to proseui settlouiout proceedings. 


22 (c). 

Headings of Abstract of information relative to the assessment of 
Estate -- Pergvnnah --- District 

- Settlement made with - for - 

years commencing from- - '/Allah -- 

Pergmnah-^ - -Ordmer Jamdhmdi SamparJciya Sambdder 

Sir Sangraher {Khaiiamr) SiroUpi Sakal.^ 

(1) Area reduced to standard bighas; (2) area in acres j (3) nnassessed area, divided into 
—(tt) ff.irest, jungle, and waste, (b) site of village roads, tanks, and land otherwise, 
incapable of cnltivation, (c) rent-free, (d) service, (e) total, columns (a) to (d); (4) 
^sessed area, divided into—(o) cultiTat(k and fallow, (A) cultivable, not onltivated) 
(e) total; (6) land revenue; (6)mofus8fl rent-roU} (7) average of last five years, 
ouilections. 

t date and source of information. 

T rSpemfy date and character of re-settlement. 
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101. (1) The Local Government may, in any case with the 
Fo wer to order Burver previous sanctioH o| tho Govemor* General in 
° Council, and may, if it thinks fit, without such 
sanction in any of the cases next hereinafter mentioned, make 
an order directing* that a survey be made, and a record-of-rights 
be prepared, in respect of the lands in a local area by a Revenue- 
officer. 

(2) The cases in which an order may be made under this 
SQption without the previous sanction of the Governor-General in 
Council are the following (namely):— 

(a) Where the landlord or a large proportion of the land¬ 

lords or of the tenants applies for such an order, and 
deposits, or gives security ‘for, such amount, for the 
payment of expenses, as tho Local Government di¬ 
rects ; 

(b) Where the preparation of such a record is calculated to 

settle or avert a serious dispute existing or likely to 
arise between the tenants and their landlords gene¬ 
rally ; 

(c) where the local area is comprised in an estate or tenure 

which belongs to or is managed by the Government or 
the Court of Wards; and , 

(df) where a settlement of revenue is being made in respect 
of the local area. 

3. A notification in the official Gazette of an order under 
this section shall be conclusive evidence that the order has been 
duly made. 

The Local Goverament cannot take action under this section independently, 
except in oases provided for in sub-section (2), and in those cases again it can 
take action sui inoto only in a Government estate or estate under the manage-. 
ment of the Court of Wards [clauses (b) and (c),] or in an estate not permanent¬ 
ly settled (clause d}. In the other case (clause a) the Goverurnent must he 
moved either by a body of tenants or by tho landlord or body of kndlords. Sub¬ 
section (3) causes a difficulty. Suppose the order is made without the previous 
sanction of the Govemor-General, or suppose the conditions of clauses (a) to (d) 
do not exist, a notificfition in the official Gazette mends tho whole affair, and is a 
conclusive evidence that tho order lias been duiff made. 

Daring the pendency of an order imder this section no suit or application 
will lie in the Civil Court for the alteration of the rout or tho determination 
of the status of any tenant in tho area to which tho order applies. Vide sec¬ 
tion 111. 

The following notifications have been published under this and the next sec¬ 
tion in tho GalcuUa Qa^to of the 4th November, 1885, and of the 12th May, 
1886. 
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“3%e 4iA Novemher 1885.—Under the powers conferred upon him by section 
101 (1) of the Bengal Tenancy Act VIII of 1885, and with the previous sanc¬ 
tion of the Governor-General in "Council, the Lieutenant-Governor is pleased to 
order that a survey shall be made, and a record-of-rights prepared, in respect of 
all lands included within the external boundaries of pergunnah Gudesswar and 
Tuppehs Chukla Nye and Butsalch in the district of MozufEerpore. 

“ The particulars to be recorded in tho survey and record-of-rights shall be 
the following:— 

“ The name of each proprietor, with the character and extent of his inter¬ 
est. 

The situation, quantity, and boundaries of proprietors’ private lands, de¬ 
fined in Chapter XI of the Act. * 

“ The name of each tenant. 

“ The class to which ho belongs : that is to say, whether ho is a tenui'e-holder, 
raiyat holding at fixed rates, occupancy-raiyat, non-occupancy-miyat or under- 
raiyat, and, if he is a tenure-holder, whether he is a permanent tenure-holder or 
not, and whether his rent is liable to enhancement during the continuance of his 
tenure. 

“ The situation, quantify, and boundaries of the land held by him. 

“ The name of his landlord. 

“ The rent payable. 

“The mode in which that rent has been fixed, whether by contract, by order 
of a Court., or otherwise. 

“ If tho rent is a gradually increasing rent, the time at which, and the steps 
by wliicb, it increases. 

“ The special conditions, and incidents, if any, of the tenancy.” 

The 6tft of May, 1886.—Under the powers conferred npon him by section 
101 of the Bengal Tenancy Act VIII of 1835, the Lieutenant-Govornoi’ has been 
pleased to order that a survey shall be made, and a record-of-righta prepared, in 
respect of all lands included within the boundarie.s of the Government estate of 
Chur Nulchera, in the district of Woakhally. 

“ The particulars to be recorded in the survey and i*ecord-of-rights shall be 
the following:— 

“ The name of each proprietor, with the character and extent of the inter¬ 
est. 

“ The situation, quantity, and boundai’ics of proprietors’ private lands, as 
defined in Chapter XI of the Act, 

“ The name of each tenant. 

“ The class to which he belongs: that is to say, whether he is a tenure-hold¬ 
er, raiyat holding at fixed rates, occupancy-raiyat, non-occupancy-raiyat or un- 
der-raiyat, and, if he is a tenure-holder, whether ho is a permanent tenure-holder 
or not, and whether his rent is liable to enbancement daring the continuance of 
his tenure. 

“ The situation, quantity, and boundaries of the land held by him. 

“ The name of his landlord. 

“ The rent payable. 

“ The mode in which that rent has been fixed, whether by contract, by order 
of a Court, or otherwise, 

** If the rent is a gradually increasing rent, the time at which, and the steps 
by which, it increases. 

“The special conditions and incidents, if any, of the tenancy.” 

Other notifications have also followed these with respect to other estates. 

S or rules under this chapter, see pp. 353—400 401—420. 
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102 . Where an order is made under the last foregoing 
partiquiars to be re- section, the partieulars to be recorded shall 

be specified in the order, and may include, 
either without or in addition to other particulars, some or all of 
the following, namely;— 

(a) the name of each tenant; 

{b) the class to which he belongs, that is to say, whether 
he is a tenure-holder, raiyat holding at fixed rates, 

* occupancy-raiyat, non-oceupancy-raiyat or under-raiyat, 

and, if he is a tenure-holder, whether he is a per¬ 
manent tenure-holder or not, and whether his rent is 
liable to enhancement during the continuance of his 
tenure; 

(c) the situation, quantity and boundaries of the land held 
by him; 

(d) the name of his landlord; 

(e) the rent payable; 

(/) the mode in which that rent has been fixed, whether by 
contract, by order of a Court, or otherwise; 

(ff) if the rent is a gradually increasing rent, the time at 
which, and the steps-by which, it increases; 

(b) the special conditions and incidents, if any, of the 
tenancy. 

WMout or in addition to other particulars. —Such particnlara must bo either 
material for iho purpose of or must partake of the nature of the particulars 
specified in the section, and it is not open to the Government to order an equiry* or 
entry of any particulars whioh are quite beyond the scope of the details meution* 
ed iu section 102. Again, if wo read this section with 103, it is dear that 
whatever may be the order of the Government, the Revenue-officer deputed can 
ascertain and record only the particulars specified in the last forgoing section, 
and.#k particular Avhicli does not fall within clauses (a) to (h), though it may be 
the subject of the Government order, is not a particular specified in the section. 
The words “ subject to and in accordance with the rules, &c.,” do not confer 
upon the Government any power to extend tlio scope of the section. 

The preamble of Regulation Vll of 1822, which had a similar object in 
view, recited; “Whereas a moderate assessment being equally conducive to the 
true interests of Govornineut and to tho well-being of its subjects, it is the wish 
and intention of Government that in revising tho existing settlement the efforts 
of the revenue-officers should chiefly bo directed not to any general and extensive 
enhancement of theyamma, but to the objects of equalising the public burthens, 
and of ascertaining, settling and recording the rights, interests, privileges, and pro^^ 
perties of all persons and classes otoning, occupying, managing, or ctiltivating the 
land, or gathering or disposing of its produce, or collecting or appropriating rmi- 
or revenue payable on account of land, or the produce of land or paying or receiv¬ 
ing any cesses, contributions or perquisites to or from any person resident in, 
or owning, occupying or holding parcel of any village or mehal,’* And section 9 
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enacted : “ It shall be the duty of Collectors and other officers exercising the 
powers of Collectors, on the occasion of making or royising settlements of the 
land reyenne, to unite with the adjustment of the assessment and the investigation 
of the extent and produce of the lands, the object of ascertaining and recording the 
fullest possible information in regard to landed tenures, the rights, interests, and 
privileges of the various classes of the agricultural community and th&t for this 
purpose their proceedings should embrace, i/ie/ormatiow of as accurate a record 
as possible of all local usages connected with landed tenures, as full as practicable a 
specificat ion of ail persons enjoying the possession and property of the soil or vested 
with any heritable or /ransferable interest in the land or the rents of if, care being 
taken to distinguish the different modes of possession and property, and the real 
nature and extent of the interests held, more specially where several persons hMd 
interests in the same subject-matter of different kinds or degrees.” Regulation VII 
of 1822 was repealed, so far as relates to the Noi'th-Western Provinces, by Act 
XIX of 1873, which consolidated the Revenue Law relating to those Provinces. 
Section 62 and the following sections of this Act contain tho existing provisions 
as to the formation of the Becord of Bights. 

Rent payable. —The rent payable is tho existing rent. 


103 . On the application of a proprietor or tenure-holder, 
Power for Bevenue. and on liis depositing or ffivinff security for the 

officer to record partmu- n* 

laxe on apphoation of required amount tor expenses, a Revenue-oin- 

propnetor or tenure-hol- i ^ t •j, 

der. cer may, subject to and in accordance with 

rules made in this behalf by the Local Government, ascertain and 
record the particulars specified in the last foregoing section with 
respect to the estate or tenure or any part thereof. 

This section replaces section 10 of Act VI B. C. of 1862 and section 38 of 
Act VIII B. C. of 1869. 

This section will be very usoful, as pointed out in Council, to a now landlord 
who cannot ascertain the tenancies and rents in his estate or tenure. But any 
landlord may apply under this section, who desires to have a record of his te¬ 
nants’ rights and rents. A proprietor of an estate, however, who has not his 
name rostered under Act VII B. C. of 1876, cannot apply under this section 
(Local Government Rules, No. 39, infra). 

“ The rules fitimed by the Local Government under this section are as fol¬ 
lows;— 


Applications by proprietors for Survey and Becord of Bights. 

37.* Section 103.—Applications under this section shall be made to theJp<jL 
lector of the district. 


“ 38. The application shall specify— 

(a) The status of the applicant, viz., whether he is a proprietor or a tenure- 

holder, and the particulars in respect of which the application is 
made. 

(b) The number of tenants (so far as the applicant is able to state it) ocou* 

pying the estate or tenure, or part thereof in respect of which the 
application is mode, the total rent payable by them at the time, and 
the estimated area covei'ed by the application. 

“ 39, If the application is made by a proprietor, it shall not be ad^tted 

♦ This number an^ the following are in continuation of Buies printed at pp. 419-4tO ants. 
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unless the name of the applicant and the extent of his interest are registered un¬ 
der Act VII B. 0. of 1876. . 

“ 40. On receipt of the application, the (Collector shall forward it to the 
Commissioner with any remarks which he may think noces8.ary. 

“ 41. The Commissioner may call for foithcr information, or may I’equire 
tho application to be amended. 

“ 42, If tho Commissioner shall have reason to believe that the number of 
tenants affected by the application does not exceed 1,000,‘ and tlmt the rent pay¬ 
able by them at the time the application is made does not exceed Rs. 26,000, ho 
shall pass an order allowing or rejecting tho application ;.bat otherwise he shall 
forward the application with an expression of his opinion for the orders of the 
Bdard of Revenue. 

“ 43. A Commissioner rejecting an application shall record his reasons for 
doing so, and the applicant, if dissatisfied with the order, may appeal within ono 
month to the Board of Revenue. 

' “ 44. When an application is referred to the Board under Rule 42, or in con¬ 
sequence of an appeal under Rule 43, the Board'shall pass such oi'ders as it may 
think tit for allowing or rejecting the applicJition. 

“ 45. The Commissioner or tho Board, .as the <?ase may be, when allowing an 
application, shall specify the Revenue-oflBcer or officers by whom the record is to 
be prepared. 

“ 46. As soon as an application is allowed, the Collector shall call upon tho 
applicant to deposit the expen.ses at tho rate of eight annas per acre for tho esti¬ 
mated area in respect of which the a])plicatiou has been allowed. If the Collec¬ 
tor is unable to estimate the area, he shall calculate tho expenses at the rate of 
Rs. 2 per each tenant. If the amount does not exceed Rs. 500, the applicant 
must deposit the*wholc amount in advance. Tf it exceeds Rs. 500, the applicfinfc 
shall deposit tho sum of Rs. 500, and shall give ,Ruch security as tho Collector 
may require for the balarjce. The applicant shall, when called up<3n, from time 
to time, deposit such further sum as may bo necessary for carrying on the opera¬ 
tions. On coraplof ion of the proceedings, any unexpended balance shall bo re¬ 
funded to the applicant. 

“ 47. In conducting tho operations, tho Revenue-officer shall proceed in ac¬ 
cordance with tho rules for the guidance of officers acting under orders made 
under section 101.” 


Ascertain and record the particnlars :—This is known in the North 
Western Provinces as wajibttlwaz or village record. Tho revenue officer is bound 
to record in tho jumabundi the existing right of the cultivators and cannot im¬ 
pose an increased rent; or assess rout at fair and equitable rates.—Ledlie v. Dur- 
gnbprni, 21 W. R., 410; Stiaroda Persad v. Raj Mohan, 18 W. R, compare 22 
^ir: R., 480, 24 W. R., 272; 25 W. R., 136; 20 W. R., 207. Ho can however 
settle rent at fair and equitable rate under section 104. 

104. (1) When, in any proceeding under this chapter, it 
Procedure Mtorsoord- doos not appear that the tenant is holding land 
Inc or settling rants. cxccss of Or less than that for which he is 

paying rent, and neither the landlord nor tho tenant applies for a 
settlement of rent, the officer shall record tlie rent payable by tiio 
tenant, and the land in respect of which the rent is payable. 

(2) When it appears that a tenant is holding land in excess 
of, or less than, that for which he is paying rent, or either the 
54 
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landlord or the tenant applies for a settlement of rent, or in any 
case under section 101, suh-section (2), clause («?),the officer shaU 
settle a fair and equitable rent in respect of the land held by the 
tenant. 

(3) In settling rents under this section, the officer shall 
presume, until the .contrary is proved, that the existing rent is 
fair and equitable, and shall have regard to the rules laid down 
in this Act for the guidance of the Civil Court in increasing or 
reducing rents, as the case may be. 

This is new. 

The Revenue-officer is to record the existing rent except fl) where the land¬ 
lord or tenant applies for a settlement of rent, (2) when the tenant is holding 
land in excess of orders than that for which he is paying rent, (3) when a settle¬ 
ment of revenue is being made for the local area under section 107, sub-section (c) 
clause (d). 

Excess area:—Revenue-officers in determining what is excess area should 
have regard to section r»2 (2). 

Rules laid down in this Act- —See ns to enhancement sections 0, 7, 8, 30, 
31, 32, 33, 34, 35, 30 and 40 ; as to reduction, section 38; and as to alteration of 
rent for alteration of area, sections 50, 52. 


105 * (1) When the Revenue-officer has completed a record 
« made under tlii.s chapter, he shall cause a draff 

tliereor to be locally piiblislied in the pres¬ 
cribed manner and for the prescribed period, and shall receive 
and consider any objection which may be made to any entrj 
therein during the period of publication. 

(2) After the expiration of this period the Revenue-office] 
shall finally frame the record, and shall cause it to be locallj 
published in the prescribed manner, and the publication shall b( 
conclusive evidence that the record has been duly made unde: 
this chapter. 


“ Locally puhUshed ” ought to mean not only puhJifihed in the local GazefU 
hut in the local papers, in the District or even in the Hrib'division or locality. ITo 
the meaning of tlie word “ prescribed,” read clause (15) of section 3. 

**This period" in sub-section (2) means the prescribed period. “Jw 
shall cause" means shall finally cause. The publication in sub-section (2) mean 
final puhlication. Final publication is conclusive evidence that the record he 
been duly made, but the section does not say that it is conclusive evidence of th 
conectness of the entry. Of coarse road with section 106, it would appear the 
the officer shall have to determine its correctness before final pnblication, but, 
would be straining the Mwd duly to mean ccfhrectly. 

See Government rules 33 and 34 at p. 419. The period prescribed nnder sul 
BOcUon (1) is one month. 


106 . If at any time before the final publication of the recoi 
aSStllSflj last fore^ing section a dispul 

arises as to the correctness of any entry (nt 
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being an entry of a rent settled under this chapter), or as to 
the propriety of any omission, which the Revenue-ofiicer proposes 
to make or has made therein or therefrom, the Bovenue-offioer 
shall hear and decide the dispute. 

Is the decision of tlie Revenue-officer final in the eenso of not being open 
to a regular suit in the Civil Courts ? The fact that tww appeals have been pre* 
scribed from his decision (section 108) seems to show that his decision is meant 
to be final, because if a regular suit would lie it would seem that a Munsiff could 
in a regular suit sot aside the decision under section 108* of a Special Judge or 
even of the High Court. Such a contention would be absurd, and possibly the 
ratio drxidetuli ol Niluwni Sing Veo v. Ram linndlm Ron and others, I. L. R., 4 
Cal., 757 and 7 Cal., 388, will apply. Section 111, howorer, while precluding the 
Civil Court to take cognizance of any suit for the alteration of the rent or deter¬ 
mination of the status of any tenant during the preparation of the record, im¬ 
plies that after the jireparation of the record such a suit is maintainable. Until 
the/a«? publication of the record, thu Civil Court shall not entertain a suit of 
this nntui'c. Then it follows that after the final publication of the record, the 
Civil Court can entertain such a suit. An undisputed entry is only a presump¬ 
tive evidence. It is rebutahle by a suit; but the effect of an entry after contest 
is not provided for. Again, section lf>9 read with section 105 clearly shows that 
the record is not conclusive evidence of its correctness ; for if it werQ so, the un¬ 
disputed entiy would not have been rebutahle. Reading therefore section 106 
with sections 105 and 109 and III, it would appear that a regular suit impeach¬ 
ing the correctness of such a record will lie. It has however been held that the 
Civil Courts are. not competent, under Act XJX of 1873, section 241, to try suits 
to alter or amend a record-of-riglits, or to give directions in respect of the same; 
but they are not debari’cd from entertaining anfl dotorminiug questions of right 
merely because such questions may have been tho subject of entries in the re- 
cord-of-rights, and because such determination may show that such entries are 
wrong and need correction. Consequently, a claim in the Civil Conrt for a de¬ 
claration of the right to make certain collections of rent and to defray therewith 
certain village expenses, though such right had been the subject of entry in tho 
record-of-rights adveree to tho person claiming such right, was held to be main¬ 
tainable—1. L. R , 1 All., 613. See 21 W. R., 410; 22 W. K, 540. 

See Local Government Rule 32 at p. 418. 

107 . In all proceedings for the settlement of rents under 

Procedure to be adopt- tliis chaptci’, and iu all proceedings under the 
•d by Bevenue-offloere. foregoing section, the Bcvcnue-officer 

shall, subject to rules made by the Local Government under this 
Act, adopt the procedure laid down in tho Code of Civil Proce¬ 
dure for the trial of suits, and his decision in every such proceed¬ 
ing shall have the force of a decree. 

For rules see pp. 401—419. 

108 . (1) The Local Government shall appoint one or more 

persons to he a Special Judge or Special Judges 
^ for the purpose of hearing appeals fromSie 

decisions of Bevenue-ofB.cers under this chapter. 
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(2) An appeal shall lie to the Special Judge from the decision 
of a Rerenue officer under dihis chapter, and the provisions of the 
Code of Civil Procedure relating to appeals shall, as nearly as 
may be, apply to all such appeals. 

(3) Subject to the provisions of Chapter XLII of the Code 

of Civil Procedure, an appeal shall lie to the High Court from 
the decision of a Special Judge in any case under section 106 as 
if he were a Court subordinate to the High Court within the 
meaning of the first section of that chapter; , 

Provided that, if in a second appeal the High Court alters 
the decision of the Special Judge in respect of any of the parti¬ 
culars with reference to which the rent of any tenure or holding 
has been settled, the Court ^may settle a new rent for the tenure 
or holding, but in so doing shall be guided by the rents of the 
other tenures or holdings of the same class comprised in the same 
record as ascertained or settled under section 104. 

Sub-section (1). —The District Judge of MozufFeiiJore has been appointed 
to be the Special Judge for the purpose of lieaving appeals from the decisions of 
the Revenue’-olIicerB emploj'od in conducting the suinrey and record of rights in 
pergana Guddeswar and in Tuppehs Chukla Nyo and Dutsaleh in the district of 
MozufEerpore. 

Sub-section (2). —An appeal lies only from a decidmi of the Revenue-officer; 
SO that where there has been no decision but only an unobjected record, there can 
be no appeal. All proceedings to *■ settle rents (sec. 107) and all orders in objec¬ 
tions under section 106, are decisions. 

Sub-section (3)- —Cliapter XLII of Ciyil Procedure Code provides that se¬ 
cond appeal shall lie to the High Court on the following gi'onnds, namely, (1) the 
decision appealed against being contrary to some specified law or usage having 
the force of law; (2) the decision liaving failed to determine some material issue 
of law or usage having the force of law ; and (3) there being a substantial error 
or defect in the procedure, as prcscrilxjd by that code or any other law, which 
may possibly have produced error or defect in the decision of the case upon the 
merits' (sec. 584): and that no second appeal shall lie except on the above grounds 
(sec. 585). 

109. (1) Every record made under this chapter shall dis- 
^ , tinguish between the disputed and the undis- 

reoord to be presump- puteu entries therein. 

tive evidence, ^ 2 ) Every undisputed entry in the record 

shall bo presumed to he correct until the contrary is proved. 

This section should bo read with sections 105 andl 06. Section 105 provides for 
the final publication 4>f the record, and section 106 provides rules for the dotennina- 
tion of disputes 08 to the entry before the final pnblication. Hence when the 
final puhlication will be made, the dispute, if there be any, would have been 
heard and determined bedore the final publication. Section 106 says “shall hem 
(^decide the It is imperative; a decided dispute is not a disputed 

entry, and the chapter confers no power upon the Rovenuc-offieeJ* to keep Any 
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dispute open. A disputed entry in this section therefore means an entry made 
after contest or after deciding a dispute, and an undisputed entry means an un- 
conteaied entry. Mark however the phraseology. The words “ disputed entry " 
and “ undisputed entry ” imply that the entries of the recoi*d ore not treated by 
the Legislature as past dispute' or final, but that they are open to a regular 
suit. 

Undisputed entry is presumed to be correct, but no provision is made for 
disputed entry. 

Vide notes of section 106. 

Compare also I. L. R., 2 All., 460, 493, 394; I. L. R., 5 Cal., 744; L. R., 7 
I. A., 63; 3 P. 0. R., 704; 1. L. R., 1 All., 663, 567; I. L. R., 2 All., 876 (P. B.)} 
I.*L. R., 2 All., 631; I. L. R., 1 AIL, 688; L. R., 5 1. A., 87 ; 3 P. 0. R., 529; 25 
W. R.,*121. 

110 . When any rent is settled under this chapter, the settle- 
Time at which settle- ment sliall take effect from the beginning of 

SfooV'’* ^ the agricultural year next after the final pub¬ 

lication of the record. 

111 . When an order has been made under section 101,— 
stay of'prooeedings in (a) a Civil Court sliall uot. Until tlio final 

paragon of recorcC publication of the rccord, entertain a 

suit or application for the alteration of the rent or 
the determination of the status of any tenant in the 
. area to which the order applies; and 

{b) the High Court may, if it thijiks fit, transfer to the Re¬ 
venue-officer any proceedings pending in a Civil 
Court for the alteration of any such rent or for 
the determination of any of the matters specified 
or referred to in section 102. 

JJnitl the final publication of the record. —The Civil Court can then entertain 
a suit contemplated by this section, after the final publication of the record. 

Vide notes of section 106. 

Alteration of rent. —This includes enhancement and redaction of rent as 
well as alteration of rent. 

Determination of the status.— See section 157. 

112 . (1) The Local Government, with the previous sanction, 
Power to authorise a of the Govetuor-General in Council, may, on 

being satisfied that the exercise of the powers 
hereinafter mentioned is necessary in the interests of public order 
or of the local welfare, invest a Revenue-officer acting under this 
chapter with the following powers or either of them, name^ 
ly:— 

(d\ power to settle all rents; 

(6) power, when settling rents, to reduce rents if in th^ opi¬ 
nion of the officer the maintenance of exisling ronis 
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would on any ground, whether specified in this Act or 
not, be unfair or inequitable. 

(2) The powers given under this section may he made exer- 
ciseablo within a specified area either generally or with refer¬ 
ence to specified cases or classes of cases. 

(3) When the Xocal Government takes any action under 

this section, the settlement-record prepared by the Revenue-offi¬ 
cer shall not take effect until it has been finally confirmed by the 
Governor-General in Council. t 


The Select Committee observed:—** Under the special settlement* which 
will only be undertaken with the previous sanction of the Government of India, 
and which is meant to be applied only in circumstances in Which the Operation 
of the ordinary law is likely to prove insufficient, the Settlement-officer will have 
power to settle all rents, and will,* moreover, have power to reduce rents on other 
grounds than those ordinarily applicable. Wo think that in the exceptional 
cases in which it may be necessary to have recourse to this procedure, the 
Government should have power to go to the root of the matter and to put its 
settlement on a thoroughly stable basis. 


113 . "When the rent of a tenure or holding is settled under 

this chapter, it shall not, except on the 
e^ffied°MeVo*r9main ground of a landlord’s improvement or of a 
unaltered. gubscqucnt alteration in the .area of tlie 

tenure or holding, he en^ianced, in tlie case of a tenure or an 
occupancy-holding for fifteen years, and, in the case of a non¬ 
occupancy-holding, if the rent is settled in any case under section 
112 or on the application of the landlord under section 104, for 
five years. The periods of fifteen and five years shall be counted 
from the date of the final publication of the record. 

Compare sections 9, 37, 29 and 46. • 

114 . Where an order is made under this chapter in any case 

sszpenses of proceed- Gxcept Under section 101, sub-section (2), 
lagB under chapter. clausc (t?), the expenscs incurred by the Gov¬ 
ernment in carrying out the provisions of this chapter in any 
local area, or such part of those pxpenses as the Local Govern¬ 
ment may direct, shall be defrayed by the landlords and tenants 
of land in that local area, in such proportions as the Local Gov¬ 
ernment, having regard to all the circumstances of each case, 
may determine; and the proportion of those eipenses so. to be 
defrayed by any persons shall be recoverable by the Government 
from him as if it were an arrear of revenue due by him, 

ke recovered under the Certificate Procedure Act VII of 

,1368 and 188Q B.C. 
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115. When the particulars mentioned in section 102, clause 
(6), have been recorded under this Chapter in 
respcct of any tenancy, the presumption under 
PMpiSreT”*^ section 50 shaE not thereafter apply to that 

tenancy. 


CHAPTER XI. 


Recobd of Proprietor's Private Lands. 


“ In dealing with the difficult question of kharaar or Keraat land, we have 
provided two alternative methods of procedure: (a) that of survey and regis¬ 
tration of such land by a Revenue-officer, hy order of the Local G-overnment; 
(h) that of enquiry on the application of the individual landlord or tenant con¬ 
cerned. The former procedure would apply toJargo areas where the question is 
important, the latter to disputes about particular plots of land. At the request 
of the Government of Bengal the two methods of procedure have been left 
equally applicable to any part of tlie country. We have made no distinction in 
the description of this land between Bengal and Behar, but we have directed re¬ 
gard to be had in every case to local custom, and, while making it incumbent on 
the Revenue-officer to record certain lands as the proprietor’s private land, have 
endeavoured to assist him by certain guiding rules in cases not clearly coming 
under these heads.” (Seleot Committee on B. T. Bill No, III.) 

“ The only amendment calling for notice in this chapter is the insertion of 
a provision in iscetion 116, that notliing in the Chapter (VI) relating to non- 
occupancy-raiyats shall apply to a proprietor’s private lands. This merely ex¬ 
presses what was always intended, though by ah over-sight it was not previously 
provided for.” (Select Committee on B. T. Bill No. III.) 

“ I cannot see why any attempt should bo made to contract the sight of 
landlords to the lands of that description (khamar lands), or to leave the deter¬ 
mination of those rights to the executive authorities instead of to the Courts of 
law.” (Sir B. Garth’s Minute.) 


116. Nothing in Chapter V shall confer a right of occu- 
Saving aa to khamar pancy in, * and nothing in Chapter VI shall 

apply to a proprietor’s private lands known in 
Bengal as khamar, nij or nij-jote, and in Behar as zeraat, nij, seer 
or kamat, where any such land is held under a lease for a term of 
years or under a lease from year to year. 


The whole force of the section lies upon the word where. Not that Chapters 
V and VI do not apply to khauiar lands at all, but they do not apply where it is 
held under a lease for a term of years or under a lease from year to year. 

The old law was to the same effect. Section 6 of Act VIII of 1869 (B. 0.), 
Old law ^ having defined an occupancy raiyat 

or the conditions of an occupancy right, says: “ But this 
rule does not apply to khamar, nij-jote or seer land belonging to the proprietor of 
the estate or tenure and lot by him on lease for a term, or year by year.” Ac¬ 
cordingly it has been held that the fact of the land being nij jote does not per se 
prevent a cultivator from acquiring rights of occupancy in it. This section ex¬ 
cludes only khamar, nij-jote, and seer lands from the operation of each rights, 
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only when such lands hare been let by the proprietor on a lease for a term of 
years or year by year —Gourhari 8ing}i v. JBehari Baoott 12 W. B., 278. It is 
only when kkamar lands are let hf the zemindar for a term of years, or from 
year to year, that the tenant does not acquire a right of occupancy, though he be in 
continuous possessioA for 12 years —lihagwan lihagat r. Jagmohm Boy 20 W. B., 
308; Shaik Ashruff v. Bam Kishore Ohose^ 23 W. B,, 288. The right to hold nij- 
jote lands passes with the sale to the auction-purchaser, and the zemindar cannot 
claim any right of occupancy in those lands: his holding after the sale is in the 
capacity of an ordinary raiyat and must bo dealt with accordingly —Joy Butt Jha 
V. JBajee Batn Singh, 7 W. R., 40. A zemindar occupying his own lands as nij- 
jote cannot, when the zemindai*i passes into other hands, lay claim to them on the 
■ground that he is a raiyat with the rights of occupancy —Beed v. Sree 
Sing, 15 W, B., 430. 

A landlord seeking to obtain an enhanced rate of rent on account of nij-jote 
held by a tenant without a right of occupancy has no right to obtain a judicial 
assessment. He can serve his tenant with notice to quit unless he agrees to pay 
the rent,yequired, and if the tenatit continues in occupation, he must be taken by 
implication to pay the enhanced rent —Janu Munder v. Brijoo Singh, 22 W. B., 
648. 

This Chapter does not make any such provision that unless the land is re¬ 
corded as the proprietor’s private land under section 120, it is not so. The pre¬ 
sumption will of course be that it is not private land (sub-section (2) of section 
120), but the zemindar may prove it to be so. If the Lo<*.al Government do not 
direct a survey under section 117, or neither party applies to the Rovonue-ofUcer 
for it, the zemindar can prove a land to be his private land. When however a 
survey or record is made, under section 119, the record will be of the same effect 
as the record of Chapter X. 

Proprietor and not a tenure holder:—The section again contemplates a 
proprietor’s (cl. 2 of section 3)‘ private land; a patnidar or a tenure-holder 
will have therefore no private land w'hati'ver. And Mr. Justice Field says in 
his Minute: “I am afraid the provisions of this section will be used byraiyats 
to harass their landlords. I may observe that the Bill speaks only of a proprie¬ 
tor’s private lands, but where the zemindar has virtually become an annuitant, 
and the real proprietary interest has passed to a tenure-holder, as in the case of 
paint tenures, the khamar land belongs to the tenure-holder.” 

A tenant of a khamar land will have possibly all the advantages of the Act, 
because Chapter XI is a part of the Act, and the general provisions will apply 
to him. Consider the effect of sections 89 and 82 upon his status. 

117 . The Local Government may, from time to time, make 
Power for oovemment Order directing a Eevenuc-officer to make a 

wrdJfmSrie^brfeVri- survcy Eud rccord of all the lands in a speci- 
v»t« Unde. Bed local area which are a proprietor’s private 

lands within the meaning of the last foregoing section. 

Vide the Report of the Select Committee quoted at the head of this Chap¬ 
ter, 

Under thp powers vested in it by section 189, post, the Local Government 
bias conferred on Bevenne-officers when directed to make a survey and record of 
propriefcor8**private lands, all powers exercised by the Civil Court in the trial of 
suits and the j>ower to enter upon any land, and to survey, demarcate, and make 

power exercisoabie by any officer under the Bengal 
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The Local Government has, however, not yet directed any survey and record 
of proprietors’ private lands in any local area. When the Local Government 
directs any such survey and record, the Eevcnuo-oflicer appointed to make the 
survey aiid the record, shall be guided by the rules printed under section 101, so 
far as they may be applicable. 

118. In tho case of any land alleged to bo a proprietor’s 
Power for Bevenue- private land, on the application of the pro- 
on° Brolfcatwn prictor or of any tenant of the laud, and on 
^proprietor or tenant. Ms depositing tlic required amount for expen¬ 
ses, a B-cvenue-olEcer may, subject to and in accordance with 
rules made in this behalf by the Local Government, ascertain 
and record whether the land is or is not a proprietor’s private 
land. 

Vide the Report of the Select Committee quoted at the head of this Chapter 
and the Appendix. 

The Local Government has framed the following rules under this section 

“ 1. Applications under this section may bo made to the Collector of the 
district, or to the officer in charge of the subdivision in whicb the land in ques¬ 
tion is situated, or to any Assistant or Deputy Collector especially empowered by 
Government to receive such af)plieations. If the application is made to the Col¬ 
lector of the district, ho may transfer it for disposal to any officer empowered by 
Government to receive it. 

“2. The sq^plication shall he signed by the party making it, and shall con¬ 
tain the following particulars so far as the applicant is able to furnish them • 

(o) The name, towji number, aud Government revenue of the estate. 

(b) The names of the registered proprieiors, and the share held by each. 

(c) Qffie speciiication of each plot of land refeiTod to in the application, 

showing the village in which it is situated aud the area aud boundaries 
of each plot, if known. 

(d) The names of the tenants (if any) in occupation of each such plot, 

(e) Ground.s of the application. 

“ 3. On receipt of the application the officer shall make such inquiry as 
ho may think fit by examining the applicant or his agent, and may call for fur¬ 
ther particulars before ordering further proceedings. 

“ 4. If the area of lauds is already ascertained by measuroment mado by 
competent agency under the authority of Government, or if for sufficient reason a 
further measurement is considered desirable, the officer shall order the lands to 
be measured and shall estimate the cost of measurement in accoi’dance with the 
rules for the time being in force for the measurement of lands in partition cases, 
and shall require the applicant to deposit the amount either at ouco or in such 
instalments as he may deem fit.” 


119. When a Revenue-officer proceeds under either of the 
procedura for record- two last forcgoing seotioDS, the pi'ovisions of 
tog private land. seotions 105 to 109, both inclusive, shall ap- 

pV- 


Vide notes under sections 105 to 109. 

55 
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120 . (1) The Revenue-officer shall record as a proprietor's 
private land— 

for deterauna- . v i 


Rul68 

tion of proprietdr*a pri' 
rate laud. 


(a) 


land which is proved to have been 
cultivated as khamar, zeraat, seer, 
nij, nij-jote or kamat by the proprietor himself with 
his own stock or by his own servants or by hired 
labour for twelve continuous years immediately before 
the passing? of this Act, and 

(1) cultivated land which is recognized by village usages 
proprietor’s khamar, zeraat, seer, nij, nij-jote or Ijiamat. 

(2) In determining whether any other land ought to be 
recorded as a proprietor’s private land, the officer shall have 
regard to local custom, anji to the question whether the land was 
before the second day oC March, 1883, specifically let as proprie¬ 
tor’s private land, and to any other evidence that may be pro¬ 
duced ; but shall presume that land is not a proprietor’s private 
land until the contrary is shown. 

(3) It any question arises in a Civil Court as to whether 
land is or is not a proprietor’s private bind, the Court shall have 
regard to the rules laid down in this section for the guidance of 
Revenue-officers. 

The presumption on sub-section (2) follows the presumption in sub-section 
(7) of section 20, and is in accordance ivitb the spirit of tUo Legislatam 


CHAPTER XII. 

Distraint. 

Tbe operation of this Chapter is kept in abeyance by Act XX of 1885 till 
February 1886. Till tho first day of February 1880, the provisions of the old 
Act shall bo iu force so fiir as tliey relate to distraint. Vvhi the Appendix. 

The Rent Commission proposed to abolish tho law of distraint. They re¬ 
marked ;—“ This is an offset oi Knglish law originally introduced into this country 
by Regulation XVII of 1793, which empowered cortein specified landlords to dis¬ 
train and sell the ci’ops and products of the earth of every description, the grain, 
cattle, and all other personal property (whether found in the house or on the 
premises of the defaulter or of any other person) belonging to their tenants. This 
continued to be the law until 1859, when tbe power of distraint was limited to 
tho produce of the land on account of which tho rent is due. There can be little 
doubt that this change considerably impaired the cooinive etEcooy of this pro¬ 
cedure as a means of recovering rent; and we are afraid that the provisions of 
the present law are not always strictly attended to. There is evidence of positive 
abuse ot these provisions in Bebar; and the‘ experience of some of ns is, that 
they have not always been used in a regular manner in other parts of tho 
, o^antry. 
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The present chapter is a compromise of that proposal made by the Bengal 
Government in consideration of the opposition made by the landlords, 

This chapter should be read with section 186. 

121 . Where an arrear of rent is due to the landlord of 
^ a raiyat or under-raiyat, and has not been 
application for distraint duc for more than a year, and no secu- 
maybemade. rity has hecn accepted therefor by the land¬ 

lord, the landlord may, in addition to any other remedy to which 
h^ is entitled by law, present an application to the Civil Court 
requesting the Court to recover the arrear by distraining, while 
in the possession of the cultivator,— 

(а) any crops or other products of the earth standing or 
ungathored on the holding;, 

(б) any crops or other products of the earth which have 
been grown on the holding and have boon reaped or 
gathered and are deposited on the holding, or on a 
threshing-floor or place for treading out grain, or the 
like, whether in the fields or witliin a homestead : 

Provided that an application shall not ho made under this 
section— 

(1) by a proprietor or .manager as defined under the Land 

Registmtion Act, 1870, or a mortgagee of such a 
proprietor or manager, unlcs*s his name and the extent 
of his interest in the land in respect of which tlie 
arrear is duc have been registered under the provisions 
of that Act; or 

(2) for the recovery of any sura in excess of the rent pay¬ 

able for the holding in the precotling agricultural yeur, 
unless that sum is payable under a written contract or 
in consequence of a proceeding under this Act or an 
enactment hereby repealed; or 

(3) in respect of the produce of any part of ,the holding 

which the tenant has snb-lct with the written consent 
of the landlord. 


(M Act:— VUTof 1869, B.C., s. G8. Ad X, 1859, s. 112.-Tho pro- 
produce of the landLto bold to bo Lypolhecated for the rent 

be held hypotheoftte^or 
the rent. 


^Arrears of rent may 
be recovered by die- 
traint under the follow¬ 
ing ralee. 


payable in respect thereof; and when an arrear of rent, as 
defined in section 20 of this Act, is duo frdm any cultivator 
of land, the zemindar, lakUerajJar, farmer, dependent 
talukdar, under-farmer, or other person entitled to receive 
rent immediately from such cultivator, instead of bringing 
suit for the arrear its horeinbeforc jirovided, may recover 
the same by distraint and sale of the produce of the 
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^!Bn*^Beourit’’^^°t<?^be account of which the arrean is due, under the 

SlmptfromdMtraint.® following yules. Provided always that, when a culti¬ 
vator has given security for the payment of his rent, the 
produce of the land for the rcnl. of which sccuiuty has been given, shall not bo 
Proviso, liable to distraint. Provided also that no sharer in a 

joint estate, dej)cndent taluk, or other terfure, in which 
a division of lands has not been made amongst the shai*ers, shall exercise the 
Proviso. power of distraint otherwise than through a manager 

authorized to collect the rents of the wl>ole estate, ta¬ 
luk, or tenure, on behalf of the sharers in the same. (Provided further that, in 
pattidaii estates situated in districts under the Government of the Lieutenant- 
Governor of the Noiiih-Western Ih'ovinces, distraint shall be made only throu^ 
a lumberdar.) 


Act Vlllf 1869, B.G. s. 69. Act X, 1859, s. 113.—"Distraint shall not bo 
No distraint in certain “'“3' which has been due for a longer period 


oases. 


- , . ... ."o — r-- 

tnan ouo year; nor tor the recovery of any sum in excess 
of the rent payable for the same land in the preceding year, 
unless a written engagement for the payment of such excess has been executed 
by the cultivator. 

Act VIII, 1869 li.C., s. "Tl. Act X, 1859, s. 115.—Standing crops, and 
Standing crons and ungatbered products of the earth, and crops or other 
crops gathered but not products, when reaped or gathered, and deposited in any 
tr ftfn t., * ® ® »«- threshing-Iloor, or place fortreading out grain, or the like, 

whether in the field or within a homestead, may be dis¬ 
trained by persons invested w'ith the powers of distraint under the provisions of 
this Act. But no such crops or products, other than the prodnqe of the land in 
respect of which an arj’ear of rent is due, or of land held under the same engage¬ 
ment, and no grain or other prodtlce, after it has been stored l)y the cultivator, and 
no other property whatsoever shall bo liable to distmint under this Act. 

The landlord mfty present &n npplic&tion, &c.—Is the gomashta entitled 
to make an application under this section ? Vide section 187 of this Act and 
also section 70 of the old Act. “ Gomashtas employed in the collection of rent 
are not permitted to distrain, unless expressly * authorized by power-of-attomoy 
on that behalf.’ To distrain for rent is not within the gonci-al scope of a go- 

mashta’s authority, and the landlord would ubt therefore be liable for the acts 
of a gomashta, who had not been expressly authorized by him to distrain.” {Bell 
in his Landlord and Tenants’ Act). Where, however, a landlord did actually order 
the gomashta to make the distress, he would bo liable for the illegal distress, 
although it w^not made under a written authority. So if the gomashta paid 
toV. the laniBdW the proceeds of the distress, and the landlord received such pro- 
^^eeds, knowing tliat they had been obtained by distress, he would, by thus accopt- 
iugCand ratifying the act of the gomashta,‘render himself as responsible for the 
act of the gomashia, as if he had expressly authorized the illegal act—(Bam Joy 
Mundie v. Kally Mohan Roy Chowdry, Marsh., 282; Saraasundari Debia v. 
Maliyat Mundle, 11 W. R., 101), Under the present law, however, there being 
no private distraint, it is presumed, a gomashta may as well make an application 
and verify it—Compare s. 187, post. A landlord cannot distrain crops for 
Hi’TCars dne, not from the tenant, but from another person not in possession 
toulwio did not cultivate the crops—(Mohineo Dasseo v. Ram Kumar Kurmokar, 

regal'd to what crops aro subject to distress it is 
: « W© have considered the sections of Act X of 1859 by virtue 
ne ^ distress is now exeicised in these provinces^ and hayitig 
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regard to the whole of those sections, we are of opinion that the term ‘ produce 
of land’ is to be construed as equivalent to that which can bo gathered and 
stored, crops of the nature of cereal, or grass or fruit crops, and it docs not apply 
to the trees from which the crops, if fruit crops, are gathered. The law of dis¬ 
tress in Act X of 1859 is substantially a re-enactment of the law of distress 
provided by Bogulations XVII of 1793, XXXV and XLV of 1795, and that 
again has evidently been adopted from the English Statute Law, Now by 
Statute Geo. 2, c. 19, s. 8, landlords arc empowercd*to distrain corn, grass or 
other product growing upon any part of the land demised, and it has been held 
that tlio term product in the section above quoted appliqs to such products only 
as are similar to those specified, to all of which the process of becoming ripe, 
afid of being cut, gathered, made, and laid up when ripe, is incidental,’ Hence 
trees, shrubs, and plants growing in a nursery ground, cannot bo distrained for 
rent—Selwyn’s N. P., p. 669, The provisions of A(jt X appear to us also to 
refer only to such produce of the land as becomes ripo and is cut, gathered and 
stored ”—(Shoo Pershad Tewary v. Musst. Mohema Beobee, 1 All., 76). 

“Proprietor,” as defined in Act VII of•1876 (B.O.) means “every person 
being in possession of an estate or revenue-free property, or of any interest in 
an estate or revenue-freo property as owner thereof; and includes every farmqr 
and lessee who holds au estate or revenuo-frec property directly from or under 
the Collector,” 

Written Contract See sections 9 and 43 and 48 ante. 


Sublease Under the old law it was hold that when the tenant had sublet 
the land, the crops of tho sub-tenant were subject to distraint for rent duo from 
the tenant—(Geetuu Sing v. Baldoo Kahar, 4 All. Rop. 76). 


122 . (1) Every application under the last foregoing section 

™ shall specify— . 

ormo appxca on. holding in rcspcct of which the 

arrear is claimed, and the boundaries thereof, or such 


other particulars as may suffice for its identification; 

(J) the name of the tenant; 

{c) the period in respect of which the arrear is claimed; 

\d) the amount of the arrear, with the interest, if any, 
claimed thereon, and, when an amount in excess of the 


rent payable by the tenant in the last preceding agri¬ 
cultural year is claimed, the contract, or proceedings^ 
as the case may he, under which thillf amount;is, 
payable; ^’v 

(e) the nature and approximate value of tho produce to h^‘ 
distrained; 

(/) the place where it is to be found, or such other parti¬ 
culars as may suffice for its identification; and 
(g) if it is standing or ungathered, the time at which it is 
likely to be cut or gathered. 

(2) Tho application shall be signed and verified in the 
manner ijrescrihed by the Code of Civil Procedure for the signing 
and verification of plaints. 
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N&mc of the tenant :—If the land be in the posBesaion of a peraon other 
than the tenant named under clause (&) and not claiming through the latter but 
against him, the landloi'd has no right of distraint (Mohiui Dasi v. Earn Kumar, 
Sp. W. E., Act X, 77). 

Verification :—Section 51.—“ The plaint shall ho signed hy the plaintifE 
and his pleader (if any), and shall be verified at the foot by the plaintiff or by 
some other person proved to the satisfaction of the Court to be acquainted with 
the facts of the case: Provided that, if the plaintiff, by reason of absence or for 
other good cause, is unable to sign the plaint, it may be signed by any person 
duly authorized by him'in this behalf.” 

Section 52.—“ The verification must be to the effect that the same is true ip 
the knowledge of the person making it, except as to matters stated on informa-, 
tion and belief, and that as to those matters ho believes it to bo true. Th'e veri¬ 
fication shall bo signed by the person making it.” 

Stamp. —The Court-fee stamp on an application for distraint will be of 8 
annas under Schedule 11, art. 1,'cl. (5), para. 2 of the Court Pees’ Act, VII of 
1870. 


123. (1) The applicant shall, at the time of filing an ap- 
Prooedare on receipt plicatioii Under tlio forogoiiig scctions, file in 
of epphoation. Coupt siicli flocumcntary evidence (if any) as 

he may consider necessary for the purposes of the ajiplication. 

(2) The Court may, if it thinks fit, examine the applicant, 
and shall, with as little delay as possible, admit the application 
or reject it, or permit the ajiplicant to furnish additional evidence 
in support of it. 

(3) Where a Court cannot forthwith admit or reject an ap¬ 
plication under suh-scction (2), it may, if it thinks fit, make an 
order prohibiting the removal of the produce specified in the ap¬ 
plication pending the execution of an order for distraining the 
same or the rejection of the application. 

(4) When an order for distraining any produce is made un¬ 
der this section at a considerable time before the produce is likely 
to be cut or gathered, the Court may suspend the execution of 
the order for,such time as it thinks fit, and may, if it thinks fit, 
make a further order prohibiting the removal of the produce pend¬ 
ing the execution of the order for distraint. 

The High Court has laid down tho following rules under this Act: 

(6) All applications to distrain shall be presented and heard in open Court. 
The examination mentioned in section 123, sab-section (2) shall be 
on oath or affirmation. 

(6) AU such applications and all notices of distraint under section 141 
shall be entered in a register to bo balled the “ Distraint Register,” 
which shall be kept in the form annexed. A copy of every such ap¬ 
plication, to be furnished by the applicant, shall be given to the offi¬ 
cer appointed to make tho distraint, and a copy of tho notice under 
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section 141, to be similarly furnished by the applicant, shall be given 
to the officer placed in charge of tl^e distiained property. 
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124 . If an application is admitted under the last foregoing 
Execution of order for section, the Oourt shall depute an officer to 
distraint. distrain the produce specified therein, or such 


portion of that produce as it thinks tit; and the officer shall prd- 
ceed to the place where the produce is, and distrain the produce 
by taking charge of .it himself or placing some other person in 
charge of it in his behalf, and publishing a notification of the 
distraint in accordance with rules to that effect to be made by 


the High Court: o 

ProTided that produce which from its nature does not admit 
of being stored shall not be distrained under this section at any 
time less than twenty days before the time when it would be fi.t 


for reaping or gathering. 


Old Act:— Ac« FIJI, of 1869, B.G., s. 74. ActX, 1859, s. 118.—Standing 
Standing crops Ac other ungathered products, may, notvvithstaud- 

when attached *to be ing the distraint, be reaped and gathered by the cultiva- 
oulSva^for°if\eneg- be store<l in such giunaries, or other places, as 

toot to do so, Wthe dis- are commonly used by him for the purpose. If the culti- 
***“®^‘ vator neglect to do so, the distrainer shall cause the said 

crops or products to ho reaped or gathered, and, in such case, shall store the 
same either in such granaries, or other places, as aforesaid, or in some other 
convenient place in the neighbourhood. In either case, the distrained property 
shall be placed in the charge of some person appointed by the* distrainer for 
the purpose. Crops or products :which, from their nature, do not admit of being 
stored, may be sold before they are cut or gathered, under the rules hereinafter 
provided ; but in such case, the distraint shall be mado at lea.st twenty days be¬ 
fore the time when the crops or products, or any part of the same, would be fit 
for cutting or gathering. 

Under Buie 6, p. 438 miie^ the officer appointed shall bo furnished with a copy 
of the application. 

The High Court has made the following rules under this section:— 

(7.) The officer deputed to make a dis’traint under section 124, or to take 
charge of produce distrained under section 141, must in all cases be 
able to read and write the language of the district. 

(8.) The written demand under section 125 shall bo framed in accordance 
wij/h the entries contained in the application or notice referred to in 
Buie 2. 

(9.) The notification of distraint dii’OQtod in section 124, Act VIII of 1885, 
shall bo published,— ■■ 

By fixing up in a conspicuous part of the holding or other place 
in which the produce is, a notice that such produce has been 
distrained, and by proclaiming at the same time the contents of 
the notice by beat of drum. 

(10.) Tho notice shall specify the name of the person at whoso instance 
the distraint is made, the name of tho defaulter, the name of the 
person in whose charge tho produce has been placed, and tho amount 
of the arrear due; and it sliall direct any person intending to reap, 
gather,^ or store the crop or produce, u nnreaped or ungathered, or 
intending to do any other act, necessary for its preservation, to give 
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dae notice of his inteBtion to the person who has been 
charge. , 

(11.) The notice shall bo fixed np in the presence of not less than two 
persona, in addition to the agent of the distrainer, who points out the 
crop or produce. ’ 

(17.) All officers deputed to diatmin prop'erl,y under this chapter shall, 
if there is a post office in the vicinity, report to tlie Court by letter 
iinmediately the di.straint is made, or if there* is no such post office, 
shall, immediately on his return, report in writing the nature and 
extent of the crop or jn'oduce distrained, the day on which the dis- 
^ traiiit was made, the name of the person, (if any) placed in charge 

of tlic crop, and the day fixed for the sale, or if the sale has taken 
])laco, the day on which it took place. He shall also, immediately 
on his return, file an account of all money received and disbursed by 
bim, together with the receipts fer the same and the record of the 
biddings at the sale, if a sale has tiiken place. 

125- (1) Tlie distraining officer sliall, at the time of 

Service of demand and Hijiking tlio distraint, sorvo oti tlio defaulter 

a written demand for the arrear due, and 
the costs incurred in making tlio distraint, with an account ex¬ 
hibiting the groiiiifls on which tlie distraint is made. 

(2) Where the distraining officer has reiuson to believe that 
a person other than the dcraulier is the owner of the property 
distrained, ho shall serve copies of the demand and account on 
that person likewise. 

(3) The demand and account shall, if practicable, he served 
personally; but if a pc^rson on whom tiioy are to bo served ab¬ 
sconds or conceals himself, or cannot otherwise be found, the offi¬ 
cer shall affix copies of the dciinand and account on a conspicu¬ 
ous part of the outside of the house in which he usually re¬ 
sides. 

Old Act vm, \m, li.a., s. Act .Y, mo, $. no.— Before, or at the 
time when distraint ia made under this Act, the distramer 
with a written domamh cause the defaulter to be served with a written 

of demand f(U’ tlie timounl of the arrear, together with an 

account exhibiting the grounds on which the derajind is 
made. The demand and account shall, if practicable, be served personally on the 
defaulter, or, if ho abscond or conceal himself so that they cannot be so served, 
shall Ik 3 affixed at his usual place of residence. 

The High Court have proposed the following rule under thi.s section 

“ 8. The written demand under seel ion 125 shall be f turned in. aocordancs 
with the entries contained in the application or notice referred to in Rule 6 " (i. e., 
Notice of distraint under sectioti 141, post.) 

126. (1) A distraint under this chapter shall not prevent 
Bight to reap, &o., pro. any person from reaping, gathering or storing 
any produce, or doing any other act necessary 
for its due preservation. 

56 
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(2) If tlie person enMtlcd to do so fails to do so at the pro¬ 
per time, the distraining officer shall cause any standing crops or 
ungathcred products distrained to be reaped or gathered when 
ripe, and stored in such granaries or other places as are common¬ 
ly used for the purpose, or in some other convenient place in the 
neighbourhood, or shall do whatever else may he necessary for 
the due preservation of tlic same. 

(3) In either case tlic distrained property shall remain in 
the charge of the distraining officer, or of some other person ap¬ 
pointed by him in this behalf. 

Old Act. —Act VlTIf 18Cf>, Jt.C., 8. 74. Act- X, 1850, s. 118.—Standinj,'crops, 

' ^ . and otlicr nngathered protluct.s, may, notwitlistandinsr 

Standing crops, Sco., .. t . • i i i i A i i x ” 

when attached to be the distraint, be reaped and gathered by the cultivator, 

cultivator'^ or° u'he^neg- stored in such gi-antincR, or otlier places, as 

lectio do’ 80 ,’by the diaj are commonly used by him for the purpose. If the 
trainer. cultivator neglect to do so, the distrainor shall cause the 

said crops or products to be rcajiod or gatbei-ed, and, in sucli case, shall store tlie 
same either in such grauarie.s, or other places, as aforesaid, or in some other 
convenient place in the neighlMmrhood. In either case, the distrained property 
shall be placed in the charge of some person appointed by the distrainer for tlio 
purpose. Crops or products wbieb, from their nature, do not admit of being 
stored, may be sold before they are cut or gatliered, under the rules hereinafter 
provided; but, in such case, the distraint shall be made at least twenty days 
before the time wlien the crops or products, or any part of tbo sS-me, would be 
fit for cutting or gathering. • 

The High Court have proposed the following rnlo under suhsection (2) 

(12.} In the event of it being necessary for the distraining officer, or the 
officer placed in charge of distrained property, to reap, to gather, or 
store any crops or produce, or to do any other acts for the duo 
preservation of the same, as jirovidcd by section 12tl, the person at 
whose instance the distraint was made shall advance the funds 
necessary to this end. 

For the charge to bo made on the landloi-d under this rule, see Local Govern¬ 
ment i-ulo under section 134. The rule j>ro.scril)Os a charge of four annas for 
each man employed and the actual liii’o of threshing-flour or store-house, if 
necessary. 


127 . ( 1 ) Unless the demand, with all costs of the dis- 
« , , ^ traint, be immediately satisfied, the distrain- 

unless demand is mg olhecr shall issuo a proclamation speci- 
^ iyirig the particulars of the property dis¬ 

trained and the demand for whicli it is distrained, and notifying 
that he will, at a place and on a day specified, not being less 
than three or more than seven days after the time of makiug the 
distraint, sell the distrained property by public auction: 

^ Provided that when the crops or products distrained from 
their nature admit of being stored but have not yet been stored, 
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the day oC the sale shall he so fixed as to admit of their being 
made ready for storing before its arrival. 

(2) The proclamation shall be stuck up on a conspicuous 
place in the village in which the land is situate for which the 
arrears of rent arc claimed. 

128. The sale shall bo held at the -place where the dis- 

_ trained pi*opcrty is, or at the nearest place 

aoe o s e. public I’csort if tlio distraining officer is 

opinion that it is likely to sell there to better advantage. 

Old Act \—Apt VlIT, 1809, s. 80. Act X, 1859, s. 129.—The sale shall bo 
Place and manner of lu'ld at the place where the distrained pi-operty ia 
Oslo of distrained pro- deposited, or at the nearest ganj, bazar, bat, or otlior 

place of public reaorty if the CiVil Oonrt Ameeu or other 
officer should be of opinion that it is likely to sell there to better advantage. 
The property shall he sold by pnhlio anctioii in one or more lots, as the officer 
holding the sale may think advisable; and, if the demand with the costs of 
distress and sale be satisfied by the sale of a portion of the property, the distress 
shall be immediately withdrawn with respect to the remainder. 

129. (1) Crops or products which from their nature 
When prodaoe may tie admit of being stored shall not be sold before 

ooidetanaing. ^ reaped or gathered and arc ready 

for storing.' 

(2) Crops or products whicli from tlieir nature do not 
admit of being stored may bo sold before they arc reaped or 
gathered, and the purcliascr shall bo entitled to enter on the land 
by bimself, or by any person appointed by liini in this behalf, 
and do all that is necessary for the purpose of tending and reap¬ 
ing or gathering them. 

130. The property shall be sold by public auction, in one 

„ , , or mores lots as the officesr holding the sale 

aimeronae. may think advisable; and if the demand, 

with the costs of distraint and sale, is satisfied by the sale of a 
portion of the property, the distraint shall be immediately with¬ 
drawn with respect to the remainder. 


Old Act. —Act VlITj 1809, B.C., s. 86, Act X, 1859, s. 129.—The sale shall bo 
Place and manner of held at the place where the disfcmmed property is deposited, 

Bale of distrained proper- or at the nearest ganj, bazar, bnt, or other place of public 

resort, if the Civil Court Amecn or other officer should be 
of opinion that it is likely to sell there to better adv'antago. The property shall 
bo sold by public auction in one or more lots, as the officer holding the sale may 
think advisable; and, if the demand with the costs of distress and sale be 
atisfiod by .the sale of a portion of tho property fUatresa shall be ioizaediately 
withdrawn with respect to the remainder. ' 
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131. If, on the property being put up for sale, a fair price 
(in the estimation of the officer holding the 
Postponement of sale, olfercd foi* it, aud if the owner of 

the property, or a person authorised to act in his behalf, applies 
to have the sale postponed till the next day, or (if a market is 
held at the place of sale) the next market-day, the sale shall be 
postponed until that day, and shall be then completed, whatever 
price may be offered for the property. 


Old Act.— Acf, nil, 1869, B.G., s. 87. Act A’,1859 130.—If, on the propei^jy 

If a-fair price be not for sale a fair prior, in Uie estimation of tbo 

~ ■ ’ ' ofhctT holding the sale bo not oncren for it, and t ne OAvnor 

of the property, or some person authorized to aet on his 
bcbalf, apply to have the sale })Ostponed until tho next day, 
or the u<‘xi. market-day if a market be held at the place of 
sale, the sale shall be postponed until such day, and shall be thou completed at 


offered, aale may be poet 
poned to another day, 
and shall be then com¬ 
pleted at whateyer price 
may be offered. 


•whatever price may be oH'ored for the property. 

The High Court have projiosed the following rnlo under this section 
(13.) The officer holding a sale under section 131 shall record a description 
of the property ottered for sale, the names of all persons bidiling 
for the same, and tho amount bid by each ; and if the sale is post¬ 
poned, he shall record an orde r to this eiteot, and shall then and thero 
notify tho place wlmre and tho time when tlie sale will bo bold. 

132. The price^of every lot shall be paid at t]ie time of 
Payment of purchase- 01' as soou thereafter as tho ofllcer hofd- 

ing the'sale directs, and in default of such 
payment the property shall be put up again and sold. 

Old Act:— vni, 1809, J?.a, 88 . AcfX, 18.59, The price of every 

Payment of purchase- lot. shall bo paid for in rciady money at the time of sale, or 

as soon after as the officer) holding tho sale shall think 
nccessaiw ; and, in default of such pajTnont, the property shall be put up again 
and sold. When the purchase-money has been jxiid in full, the officer holding 
tlie sale shall give thp purchaser a ccrtilicate describing tho propert.y purchased 
by him and the price paid. 

133. When the purchase-money has been paid in full, tho 
Certifloate to b9 given officcr holding tlic salo shall givG tliepurcba- 

to purchaser. gpj, certificate describing the property pur¬ 

chased by him and the price paid.. 


Old Act .—See the old section quoted under section jl32. 


134. (1) Prom tho proceeds of every sale of distrained 
Proceeds of tale how property Under this chapter, the officer hold- 
to be paid. sale shall pay the costs of tho dis¬ 

traint and sale, calculated on a scale of charges prescribed by 
rules to be made, from time to time, by tbo Local Government 
in this behalf. 

/ ‘ (2) The remainder shall be applied to the discharge of the 
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arrear for which the distress was made, with interest thereon up 
to the day of sale; and the surplus (if any) shall he paid to the 
person whose property has been sold. 


Old Act i—A'ct VIII, 1861, 8. 89. Act X, 18.59, s. 132.-—From the pro- 

coeds of tlie sale of distrained property, the Officer 
Proceeds of sale. holding the sale sliall make a deduction, at the rate of 

one anna in the rupee, on account of the costs of the sale, and shall transmit the 
amount to the Collector, in order that it maybe credited to Government. He shall 
then pay, to the distrainei’, the expenses incurred by the distrainer on account of 
tlie distress, and of the issue of the notice and proclamation of sale prescribed in 


section 124, to such amount as, after examination of tho statement of expenses 
furnished by the distrainer, he shall think proper to allow. 'I'he remainder shall 
bo applied to the discharge of the arrear for whicli the distraint was made, with 
interest thereon u]) to the day of sale, and, if there ho any overplus, it shall he 
delivered to the person whose property shall liijvc been sold. 

Tho Local Government has prescribed the following scale of charges under 


this Act:— 


“ Section 134 .—For distraint of crops .—The following scale of charges is 
prescribed on account of processes for distraint and sale under the Bengal 
Tenancy Act:— 

(a) In i-espcct of the warrant of distraint—8 annas. 

(b) In respect of each man necessary to effect the distraint and also to 
ensui’e safe custody, where such man is to he left in actual pussession—4 annas 
a day. 

^ (c) Tn respect of action taken .under seel ion 12G* (clause 2) for the reaping, 
storing, or tho* praservation of the crop distrained—4 annas a day for every 
person employed, and in addition actual hire of*threshiug-floor or store-house, if 


necessary. 

“ Tn addition to the charges under clauses (a), (1) and (c) above railway- 
fare, boat-hire, and feny-charges will be levied when necessary as under Rule 3 
of this chapter” (i e.. Rule 3 printed undfu* section 17, ]). 69, ante, q. v.). 

The High Court have pi-oposed the following rules for regulating the proce¬ 
dure under this section:—■ 


14. Wlion the sale is concluded and the sale proceeds are realized, tho 
officer who held the sale shall, after paying the costs of the distraint and sale as 
directed in section 134, forthwith pay the balance into Court.” 

“ 15. The officer holding the sale shall take separate receipts for all sums 
paid by him ns costs of tho distraint and sale under section 134, sub-section (1), 
and if the person giving the receipt is unable to write, tho receipt shall bo 
attested by some peraon able to do so.” 


185. Officers lioldin" sades of property under this Act 
Certain persons may uud all porsoQs employed hy, or subordinate 
notpurohaee. officers, aro prohibited from pur¬ 

chasing, either directly or indirectly, any property sold by such 
officers. 


Old Act :—Act nil, 1869, B.G., s., 90. Act X, 1860, s. 133.-Officers holding 
OiBcers holding sates property under this Act, and all persons employ- 

Pg«^Wted trom pur- ed by, or subordinate to, such officers, are prohibited 

from purchasing, either directly or iudireotiy, property 
sold by such Officers. ^ it J 
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136 . (1) If at any time after a distraint has been made 

under this chapter, and before the sale of 

Procedure wnere de- i*i* ji 

alie^ “ beiore the thc distrained property, the d()faulter, or the 

owner of tlic distrained property where he 
is not the defaulter, deposits in the Court issuing the order of 
distraint, or in the hands of the distraining officer, thc amount 
specified in the demand served under section 125, with all costs 
which may have been incurred after the service of the demand, 
the Court or officer, as the case may be, shall grant a receipt for 
the same and tlie distraint shall forthwith be withdrawn. 

( 2 ) Wlicn the distraining officer receives the deposit, he 
shall forthwith pay it into the Court. 

(3) A receipt granted under this section to an owner of 
distrained pTOperty not being the defaulter shall afford a full pro¬ 
tection to him against any subseejuent claim for the arrears of 
rent on account of which the distraint was made. 

(4) After thc expiration of one month from the date of a 
deposit being made under tliis section, the Court shall pay there¬ 
from to the applicant for distraint the amount due to him, unless 
in the meanwhile the owner of thc property distrained has insti¬ 
tuted a suit against the applicant contesting thc legality of the 
distraint and claiming compensation in respect of the same. 

(5) A landlord shall not be deemed to liave consented to 
his tenant’s sub-letting thc holding or any part thereof merely 
by reason of his having received an amount deposited under this 
section by an inferior tenant. 

Old Act:— VlIT, 1809, JlAl, s. 77. Act A’, 1859, s. 121.-1?, at atiy time 
Distress to be with- f ter pi-o]>erty has been distrai.UMl, and prior to the day 
dntwn if defaulter ten- fixed for its hem;' put up to sale as iiereniaftor provided, 
MdeS^wl of at?I§" the owner of the property sliall tender payment of the 
meat prior to the day of arrear demandod of him, and of <ho expenses of the di.s- 

tress, the di.sti-ainer shall receive the same. And shall 
forthwith withdraw the distress. 

Thc High Court have proposed the following rule for regulating tho proce¬ 
dure under sub-scctioii (1):— 

“ 16. When a distraint is withdrawn under section 186, the notification of 
distraint, published under section 124, shall bo taken down.” 

137 . (1) When an inferior tenant, on his property being 

lawfully distrained under this cliaptcr for the 
tenant”orl^SiSr"m1^^ dcfault of a supcrior tenant, makes any pay- 
9 deducted from rent. undci' the last forcgoing section, he shall 

he entitled to deduct thc amount of that payment from any rent 
payable by liim to his immediate landlord, and that landlord, if 
he is not the defaulter, shall in like manner be entitled to deduct 
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the amount so deducted from any rent payable by him to bis ini- 
modiate landlord, and so on until the defaulter is reached. 

(2) Nothing in this section shall affect the right of an in¬ 
ferior tenant making a payment under the last foregoing section 
to institute a suit for the recovery from the defaulter of any por¬ 
tion of the amount paid which he has not dwlucted under this 
section. 

138 . When land is sub-lot, and any conflict arises under 

tliis chapter between the rights of a superior 
and inienor and 01 ail 111161 * 101 ’ landlord wlio distrain the 
same property, the right of the superior land¬ 
lord shall prevail. 

139 . When any conflict arises •between an order for dis- 
Distraint of property tmint issucd Under this chapter and an order 

issued by a Civil Court for the attachment or 
sale of the property which is the subject of the distraint, the or¬ 
der for distraint shall prevail; but, if the property is sold under 
that order, tlm surjilus proceeds of the sale shall not be paid un¬ 
der section 134 to the owner of the property without the sanc¬ 
tion of the Court by which the order of attachment or sale was 
issued. 

Old Act :—Section G8 of Act VIII of 1809*6. C., see section 05 ante, 

140 . No appeal shall lie from any order passed by a Civil 

Sttiti for compensation Court uiidei* tliis cliaptei’ j but any person 
for wrongful diBtraint. wlioso property is distrained on EH applica¬ 

tion made under section 121 in any case in which such an appli¬ 
cation is not permitted by .that section may institute a suit 
against the applicant for the recovery of compensation. 

Old Act !— Act Vlllf 1800, Ji.e., s. 96. Act JC, 1859, s. 130.—If any person 

Any person whose pro- propei'ty which has been distraiii- 

perty has been distrained ed for aiTcars of rent alleged to bo dno from any other 

to^ b” dSI frSm aSfiieiS pci'son, such person may institute a suit against the dis- 
may institute a suit against trainer, and such other person to try the right to the nro- 

perty, in the same manner, and under the same conditions, 
as to the time of instituting the suit, and to the consequent postponement of sale, 
as a pereoii, whose property has been distrained for an avrear of rent alleged 
to be due from him may institute a suit to contest the demand. When any such 
suit is instituted, tho property may be released, upon security being given for 
the value of the same. If tho claim is dismissed, the Collector shall make an 
order for the sale of the property or tho recovery of the value thereof, as the case 
may be, for the benefit of tho distrainer. If the claim is upheld, the Golleotor 
^Proviso. decree the release of the distrained property with 

costs, and such damages (if any) as the circumatanccs 
of the case may seem to require. Prevkied always that no claim to any produce 
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of land liable to distraint under this Act, which, at the time of the distress may 
have been found in the possession of the defaulting culti\Titor, whether such 
claim be in respect of a previous sale, mortgage, or otherwise, shall bar the prior 
claim of the person entitled to Ihe rent of the land, nor shall any attachment in 
execution of a judgment of any Civil Court prevail against such prior claim. 


Act FIJI, 1869, B.G., s. 97. Act X, 1859, s. 141.—If any person whoso property 

has been distrained for the recovery of a demand not 

Sttina'irrtime to savi Seir jus+b' of a demand duo or alleged to he due frem 

property from sale, may gome other person, is prevented by any sufficient cause 
sue or ages. fi-om bringing suit to contest the demand, or to try the 

right to the property as the case may be, within the period allowed by sections 80 
and 96, and liis property is, in consequence, brought to sale, he may nevertheless 
institute a suit under this Act to recover damages for the illegal distress and 
sale of his property. 


Aci VIII, 1869, 98. Act X, 1859, s. 142.—If any person empowered to 

Also persons aggrieved distrain property or employed for the purpose, under a 
by any illegal act of dis- written authority, by a ])erson so empowered, sball distrain, 
trainer. sold, any property, for the recovery 

of an arrear of rent, alleged to be due, otherwise than accordiiig to the provisions 
of this Act; or if any distrained property be lost, damaged, or destroyed, by 
reason of the distrainer not having taken proper piccantion for due jireservation 
thereof; or if the distiuiut shall not be imimsdiateiv withdrawn when it is requir¬ 
ed to he withdrawn by any provision of this Act; the owner of the property niay 
institute a suit, under this Act, to recover damages for any injury which he may 
have thereby sustained. ^ 

Before a tenant can recover damages on the ground of illegal distraint, he 
must prove what loss ho has actually sustained (Ujim Deiran v. Puinnath Mandal, 
8 W. ll. 22y). A suit for compensation for illcgfil distraint does not lie in the 
Small Cause Court (Eaiilar All v. Jafar All, Iiul. 1 Cal. 183). 

Ui\dcr the old law it was held that a landlord was not liable for compensa¬ 
tion when his agent, who was not authorized in that behalf, made any illegal dis¬ 
traint (Uamjay MandaJ v. Kali Mithm Hoy (Jhomlkry, Marsh. 283 ; see also Sya- 
mtt SundaH Devi v. Mahjat Mamial, 11 W, 11. 101). 


141. (1) When the Local Government is of opinion that 
Power for loobi Go- any local area or in any class of cases it 
dirtrSlt*" to "’'"cMtota would, by reason of the character of the cul- 
< tivation or the habits of the cultivators, be im¬ 
practicable for a landlord to realize his rent by an application 
under this chapter, to the Civil Court, it may, from time to time, 
by order, authorize the landlord to distrain, by himself or his 
agent, any produce for the distraint of which he would be entitled 
to apply under this chapter to the Civil Court: 

Provided that every person distraining any produce under 
such authorization shall proceed in the manner prescribed by 
section 1^4, and shall forthwith give notice, in such form as the 
Hi^h Court may, by rule, prescribe, to the Civil Court having 
jumdiction to entortaiu an applicatioii for distraining the produce, 
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md that Court sh^ll, with no avoidable dclajr, depute an dficer 
iio take charge of the produce distyaindd, , 

(2) When an officer of the Court has taken charge of any 
distrained produce under this section, the proceedings shall there¬ 
after be conducted in all respects as if he had distrained it under 
section 124. 

(3) The Local Government may at any time rescind any or¬ 
der made by it under this section. 

* 141. (1) Wlien the Local Government is of opinion that 

Po«rf« L0..1 o.- in any local area or m any class of J* 
vernmont to authoriae wQuld. hv icason ot the Character or me cui- 

distraintmoortain 00808 , i .. #. -i 

tivation or the habits of the cultivators, he 
impracticable for a landlord to realize *his rent by an application 
under this chapter to the Civil Court, it ruay, from time to time, 
by order, autliorizo the landlord to distraiu, by himself or his 
agent, any produce for the distraint ot* wliich he would be enti¬ 
tled to apply under this chapter to the Civil Court: 

Provided that every peraon distraining any produce under 
such authorization shall proceed in the manner prescribed by sec¬ 
tion 124, and shall forthwith give notice, in such form as the 
High Court may, by rule, prescribe, to the Civil Court having 
jurisdiction to entertain an application for distraining the pro¬ 
duce, and tliat Court shall, with no avoidable delay, depute an 
officer to take charge of the produce distraiued. 

(2) When an officer of the Court has taken charge of any 

distraiued produce under this section, the proceedings shall there- 
alter be conducted in all respects as if he had distrained it under 
section 124. ’ , . , 

(3) The Local Government may at any time resemd any or¬ 
der inAde by it under this section. 

Tho fiigh Court have proposed the followiug form of notice under Bub-s6c- 
tioil (2j| 

“ 18. Every person distraining produce by virtue of the authority con^ircd 
on him under section 141 of Act VHP of 1885, shall give notice of suchto- 
traint to the Civil Court having iarisdictioi? to entertain an appUmion for tue 
distraint of such produce in a tabular form which shall contain tho folio^ving par- 

* (a)' The name and address of tho person at whose instance the 

was made, and a desciiptiou of his interest lu the property, Whether 

as proprietor, tenure-holder, or raiyat. ,. , , • j ^ 

(b) The name of the defaulter and of the plwje m which he resides, or was 

known to be last residing. ,, , • » • 

(c) The amount of the arroar with interest^ if any, and the penoa lu 

fusphet df ilrlucA ft is dlauD!ed. 
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(d) Tl]o holding in respect of which the arrear is claimed, the boundaries 

thereof, or such other particulars as may suffice for its identification, 

(e) The description and approximate value of the produce distrained, and 

if the same has been reaped or gathered, the place in which it is 
stored. 

(jQ The name of the person by whom the distraint was actually made, and 
the name and address of the pci'son in whose charge the produce has 
been placed! 

(ff) The date on which the distraint was made. 

(k) If the crop or produce Is standing or uugathered, the time at which it 
is likely to bo cut or gathered.” ^ 

142. The nigh Court may, from time to time, make, rules 

Power for Hieu Court cousistcut witil this Act for regulating the pro* 
to make rules. cctlurc in all cascs Under this chapter. 

The High Court have made, nilcs under this section and they have been 
quoted under the appropiiate sections of this chapter. 


CHAPTER XIIL 

Judicial Procedure. 

143. (1) The High Court may, from time to time, with 
Power to modify Civil tlic approval of tliG Govemor-General in Coun- 
fp|iicsSon tp‘*iandiord cil, luakc Tules coiisistent with tiiis Act de» 
aaS tenant suits. clarilig tliat any portions of the Code of Civil 

Procedure shall not apply to suits between landlord and tenant 
as such or to any specified classes of such suits, or shall apply to 
them subject to modilicatious specified in the rules. 

The power intended to bo conferred upon the High Court by this sub^seotion 
is an executive power. The sanction of the Governor-General in Council would 
not be necessary in a case in which the High Court judicially determines that 
such a portion or such a section of the Civil Procedure Code does not apply to the 
Bengal Tenancy Act. It is doubtful, however, whether the High Count’s power 
under this section is confined to merely declaring that any portions or sections 
of the Civil Procedure Code will not apply to this Act or extends to the making 
of any rules of procedure distinct from the provisions of the Civil Procedure 
Code. The last clause of sub-seictiou (1^ is however extensive: Properly read 
it means that the Higii Court can, with the approval of the Governor-General 
in Council, make rules consistent with this Act, declaring that any portions of 
the Civil Procedure Code shall apply to suits between landlords and tenants as 
such or to any specified classes of such suits, subject to the modifications specified 
in the ruh«, fcie read by implication the section provides that the High Court is 
empowered to frame rules in modification of any portion of the Code of Civil 
Pi-ocedure, 

(2) Subject to any rules so made, and subject also to 
the other provisions of this Act, the Code of OivU Froceidure 
aball apply to all such suits. ^ 
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Act X of 1859 liad provided the procedure of rent suits. In Act VIH of 
1869 (B. 0.) however, section 34 proscribed: ‘^Save as in this Act is otherwise 
provided, suits of every description brought for any cause of action arising un¬ 
der this Act, and all pi-oceedings therein, shall be regulated by the Code of Civil 
Procedure passed by the GovtraOr*Geiieral in Council, being Act No. VIII of 
1859, and by such further and other enactments of the Governor-General in 
Council in relation to Civil Procedure as now arc, or frpni time to time may be, 
in force; and all the provisions of the said Act and of such other enactments 
shall apply to such suits.” The present section is also similar in effect, only the 
High Court may from time to time frame rules modifying Iho procedure with the 
sai^ction of the Govenior-Gcneral in Council. ^ 

Section 108 of the Civil Procedure Code is made applicable to rent suite 
under the Act by this section—(Mussts. Drabsi Mviyi Gnpta v. Tarachurn Sen, 7 B. 
L. R., 207 1 16 W. R., 17.) Mark, however, that while the old Act said “suits of 
every description, &c., and all proceedings therein shall be regulated by the Code 
of Civil Procedui*e, Ac.,” the present siib-sectioivouly says that “ the Code of Civil 
Procedure shall apply to all such suits ” (i. e., stdts between landlord and tenant aa 
such or to any specified classes of suck suits). Does the wal’d suit here include ex¬ 
ecution proceedings or interlocutory proceedings? Does the Civil Procedure Code 
apply to those proceedings subject to the provisions of the Act ? I think an afiftr- 
mativc answer is to be returned to this question. The word ‘ suit ’ has not been 
dehned in this Act or in the Civil Procedure Code. It was, however, held in a 
Full Bench of the Bombay High Court lhat a suit is a “judicial pi*ocecdittg”— 
(Ratunchand Shrichand v. Hanraaiitrav Shiv Bakas, G Bom. H. C. Rep., 166 ;) and 
the same opinion was adopted in a Full Bench of the Calcutta High Court in a 
batch of cases reported at page 662 of I. L. R., 3<Cal. It may be submit¬ 
ted that the word ‘suit ’ in this section should be read in tbe same sense in which 
the woi*d ‘ proceedings’ in the General Clauses’* Act has been read by^the High 
Courts, viz., “ that it includes all proceedings in any suit from the date of its 
institution to its final disposal, including proceedings in appeal.” This meaning 
18 evident from the fact that the chapter is headed as “Judicial Procedure,’* and 
that the marginal note of the following section (11)4) is “jurisdiction iu proceed¬ 
ings under the Act.” Vide also cl. (h) of seci ion 148. 

But see Hossein Box v. Mutookdhari, I. L. R., 14 Cal. 312. 

The Civil Procedure Code shall apply An application under s. 93 of 
the Bengal Tenancy Act is not a suit, between a landlord and tenant within tho 
meaning of s. 143, and no appeal lies from an order rejecting such an applica¬ 
tion—(HqsseinBux v. Mutukdhari Lai, I. L. R., 14 Cal., 312). See the judg¬ 
ment quoted under section 93 note, p. 348 ante. 

Does this Act affect proceedings commenced before its introduc¬ 
tion. —See pp. 19—23 ante; and also sejction 174|?o,s^. 

144. (3) The cause of action in all suits between landlord 

juriidiotion in pro- and tenant as such shall, for the purposes of 
oeedingi under Act gf Procedure, he deemed to 

have arisen withiil the local limits of the jurisdiction of the Civil 
Court which would have jurisdiction to entertain a suit for the 
possession of the tenure or holding in connection with which the 
suit is brought. 

(2). When under this Act a Civil Court is authorissed to mhke 
an order on the application of a landlord or a tenant, the applica- 
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tioH shall be made to the Court which would have jurisdiction to 
entertain a suit for the possession of the tenure or holding in 
connection with which the application is brought. 

Old law:—Section 35 of Act VIII of 1869 (B. 0.) provided i “ Tl|a oan^a 
of action in suit brought for the delivery of any potta or kf^buliyat, or for the 
car^celment of a lease, for the determination of rates of rent, for illegal exactions 
of rent, ces^, oir impost, for refusal of receipts for rent paid, the extortion of rent, 
for excessive denmud of rent, for arrear of rent, for abatement of rent, and for in¬ 
fusing to register transfers, succession, or divisions under section 26, shall be deem¬ 
ed to nave arisen within the jurisdiction of the Court which would have had jur^ 
diction to, entertain a suit for the recovery of the land or other immoveable property 
in relation to which the cause of action arose, and shall bo brought in such Court 
and in no other Court.” Hence under the old law the suits enumerated iu tliis sec¬ 
tion were treated as suits for lands or other immoveable property; but all other 
descriptions of suits were to be brought under the Civil Procedure Code in the 
Court within the jurisdiction of which the cause of action shall have arisen, or 
within the jurisdiction of which the defendants at the time of the commencement 
of the suit shall dwell, or personally work for gain. 

How changed *.—It is obvious that tlie present law is considerably changed. 
The cause of action in all suits between landlord and tenant shall be deemed to 
have arisen within the local limits of the jurisdiction of the Civil Court which 
would have jimsdiction to entertain a suit for the possession of the tenure or 
holding in connection with which the suit is brought. 

Cause of action:—“The words cause of action mean everything material 
and essential to prove in support of the plaintiff’s case, all those things which 
are necessary to give a right of action, whether they are to be done by the 
plaintiff or by a third person ; neither the making of the contract nor the broach 
of it constitutes the whole cause of action, but each is a part of the cause of ac¬ 
tion, and so also is the consideration given for tlic defendant’s promise, and so 
is the performance of any condition, or the happoniiig of any event upon which 
the plaintiff’s right to sue depends.” Maepherson’s Civil Froeedure Code. 

Pecuniary limit:—Neither of the sub-sections provides for the pecuniary 
limit. They only give us rule.s for the local jurisdiction. This section should 
therefore be read with the Bengal Civil Court’s Act which prescribes Rs. 1,000 to^ 
be the peenniary limit of the Munsiff, the Subordinate Judge and the District 
Judge taking cognizance of suits w'hcu the value of tlie property exceeds Es. 
1,000. The pecuniary limit is, however, to be determined by the vaRie of tbe 
tenure or holding and not by its rental; and the mialo of computing the value 
of the subject-matter of a suit, as provided by Act VII of 1870, applies only to 
determining the Court-fee to be paid, and not to tlie question of jurisdiction— 
(Jubraj Sing v. Inderjeet Mahaton, 18* W. R., 108; Nanhoon Sing n. Toofani 
Singh, 20 W. R., 33; Chander Nath Bhattacharji v. Briudabun Shaha, 25 
W. R., 39;) Hence the question whether a Mnnsilf has jurisdiction or not does 
not depend upon the amount of the Court-foes to bo paid but upon the actual 
market value of the tenure or holding. Clause 11 of section 7 of the Court 
Fees’ Act, however, gives the rules for determining the amount of Court-fee pay¬ 
able in suits. Tliat claose runs thus :— 

“ In the following suits between landlord aqd tenant; 

(a) for the delivery by a tenant of the counterpart of a lease, 

(h) to enhance the rent of a teiiaut having a right of ocoupuaoy, 
for the delivci^. a IsucUoid of a leftse, 
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(<l) to contest a notice of ejectment, 

(e) to recover the occupancy of land ^om which a tenant has beep ille* 

gaily ejected by the landlord, and 

(f) for abatement of rent; 

according to amount of the rent of the land to which the suit re¬ 
fers, payable for the years next before the date of presenting the 
plaint.” 

Jurisdiction in suits for rent of homestead land The question of 
Jurisdiction in a suit for rent on account of homestead laud is not affected by 
this Act. This section contemplates to confer JurisdictioU pn Civil Courts within 
the local limit of which the land is situate and the small Cause Court and the 
ordinary Court arc both Civil Courts. The question whether an ordinary Civil 
Court or a Small Cause Court having conenn-ent Jurisdiction will try suits for 
rent of homestead laud is determined by tlio Small Cause Court. Under the old 
Small Cause Court Act (XI of 1805) suits for arrears of rent of a homestead land 
were cognizable by the Small Cause Court. Seejiion 6 of Act XI of 1805 mns thus. 

** The following are the suits which shall be cognizable by Court of Small 
Causes, namely, claim.s for money due on bond or other contract or for rent, or 
for personal property, or for the value of such properly, or for damages, when the 
debt, damage or demand does not exceed in amount or value the sum of five 
hundred rupees whether on a balance of account or otherwise; Provided that no 
action shall lie in any such Court— (1) on a balance of partnership account, 
unless the balance shall have been struck by the parties or their agent; (2) for a 
share or part of a share under an intestacy, or for a legacy or part of a legacy 
under a will; (8) for the ret;overy of damages on account of an alleged personal 
injury, unless actual pecuniary daiqage shall have rceulted from the injury; (4) 
for any claim for rent of land or other claim for which a suit may now be brought 
before a revenue officer, unless as reganls arreiws of rent for which such suit may 
be brought, the Judge of the Court of Small Causes shall have been expressly 
invested by the Local Governnieut with jurisdiction over claims to such arrears.” 

The word ‘ 7 iow * in the clausc^s evidently meant ” at the commencement of 
the Act XI 1805.” At that time Act X of 185y was in forpe and section 23 clause 
(4) of that Act provided that “all suits for nirears oX rent clue on account of 
laud either kherajee or lakherajee, or on account of any rights of pasturage, forest 
right, fisherie.s or the like, shall he. cognizable by the collectors of revenue.” It 
was held that ‘ land ’ under tins section meant agricultural land. See pp. 31—35 
ante. Hence it followed that suits for arrears of homestead land were not cog¬ 
nizable by the I'evenuo officer under Act X of 1851) and were therefore cognizable 
under section (> provito 4 of Act XI of 1805 by the Small Cause Court. This 
question was similarly decided by Wilson, J,, upon a reference of the Judge 
of the Small Cause Court of Pubna, The new Small Cause Court Act (IX of 
^887) has iiowever brought a change.. Section 15 of that Act provides : 

(1) A Court of Small Causes shall not take cognizance of the suits specified 
Coffnisanoe of suitsb/ in the second schedule as suits excepted from the cogni- 

^ourtsof Small Causes, zanco of a Court of Small Causes. 

(2) Subject to the exceptions specified in that schedule and to the provisions 
o| any enactment for the tiifte being in force, all suits of a civil nature of which 
the value does not exceed five hundred rupees shall be cognizable by a Court of 
Small Causes. 

(3) Subject as aforesaid, the Local Governpient may, by order in writing, di¬ 
rect that all suits of a civil nature of which the value does not exceed ona thou- 
aand rupees shall be cognizable by Court of Small Causes mentioned in the 
wdev. 
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And section 16 provides. 

’ Save as expi'essly provided by this Act or by any other enactment for the 
Sxolttsive jurisdiotion time being in force, a suit cognizable by a Court of St^all 
Caus^s”^*'" Small Causes shall not be tried by any other Coart Laving juris* 
*' diction within the local limits of the jurisdiction of the 

Court of Small Causes by which the suit is triable. 

And the 2Qd schedule except from the cognizance of the Court of Small 
Causes the following. 

(1) A suit concerning an act or order purporting to be done or made by the 

Governor-General in Council or a Local Govornraout, or by the Gov¬ 
ernor General or a Governor, or by a Member of tlie Council of the 
Governor General or of the Governor of Madras or Bombay, in his 
official capacity, or concerning an act purporting to bo done by any 
person by order of the Governor General in Council or a Local Gov¬ 
ernment; 

(2) a suit concerning an act purporting to be done by any person in pur¬ 

suance of a judgment or order of a Court or of a judicial officer act¬ 
ing in the execution of his office ; 

(3) a suit concerning an act or order purporting to be done or made by any 

other officer of the Government in his official cajiacity, or by a Court 
of Wards, or by an officer of a Court of Wards in the execution of 
Lis office; 

(4) a suit for the possession of immoveable propei’ty or for the recovery of 

an interest in such proj)erty; 

(5) a suit for the partition of imnnjveable property; 

(6) a suit by a mortgug'eo of immoveablo property for the forpclosuro of the 

mortgage or for the sale of the projiorty, or by a mortgagor of im¬ 
moveable property for the redemption of tlie mortgage; 

(7) a suit for the as.sessment, enhaiicetnout, abatement or ajiportiuumeut of 

the rent of immoveable propertj'; ^ 

(8) a suit for recovery of rent, other than house-rent, unles.s the Judge of 

the Court of Small Causes has been expressly invested by the Local 
Government with authority to exercise jurisdiction with respect 
thereto; 

(9) a suit concerning the liability of land to bo assessed to land-revenue ; 

(10) a suit to restiain waste; 

(11) a suit for the determination or enforcement of any other right to or in¬ 

terest in immoveable property ; ^ 

(12) a suit for the possession of an hereditary office or of an interest in Buch 

an office, including a suit to establish an exclusive or pcriudicaliy re¬ 
curring right to discharge tlie functions of an office; 

(13) a suit to enforce payment of the v\llowHnce or fees respectively called 

mdlilcdna and hakk, or of cesses or other dues when the cesses or dues 
are jiayable to a person by reason of his interest in immoveable property, 
or in an hereditary office, or in a shrine or other religious institution; 
(H) a suit to recover from a person to whom compensation has been paid 
under the Land Acquisition Act, 1870, the whole or any part of the 
compensation; 

(15) a suit for the specific performance or rescission of a contract; 

(16) a suit for tlio rectification or cancellation *of an instrument; 

, (17) a suit to obtain an injunction; 

(18) a suit relating to a trust, including a suit to make good out of the ge¬ 
neral estate of a deceased trustee the loss occasioned by a breach d 
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trust, and a suit by a co-trustee to enforce against the estate of a de¬ 
ceased trustee a claitii for contribution ; 

(19) a suit for a declaratory decree, not being a suit instituted under section 

283 or section 332 of the Code of Civil Procedni-o; XIV of 1882. 

(20) a suit instituted under section 283 or section 332 of the Code of Civil 

Pro(5edure; 

(21) a suit to set aside an attachment by a Court or a revenuo-authoiity, or 

a sale, mortgage, lease or other ti'ansfer by a Court or a revenue- 
authority or by a guardian; 

(22) a suit for property which the plaintiff has conveyed while insane; 

(23) a suit to alter or set aside a decision, decree or order of a Court or of 

a person acting in a judicial cajmcity; 

(24) a suit to ooiiti^st an award; 

(26) a i-uit upon a foreign judgment as defined in the Code of Civil Proce¬ 
dure or upon a judgment obtained in British India ; 

(26) a suit to compel a refund of assets improperly distributed under secr 

tion 295 of the Code of Civil Procedure; 

(27) a suit under the Indian Succession Act, 1865, section 320 or section 

321, or under the Probate and Administration Act, 1881, section 139 
or section 140, to compel a refund by a person to whom an ezeeiftor 
or administiator has paid a legacy or distributed asscsts; 

(28) a suit for a legacy or for the wdiole or a share of a residue bequeathed 

by a testator or for the whole or a sliare of the property of an 
intestate; 

(29) (tt) A suit for a dissolution of partnership or for the winding-up of the 

business of a partnership after its dissolution ; 

(h) for an account of partnership transactions; or 

(e) for a balance of i)arti)c‘i-ahip-acjount, unless the balance has been 
struck by the part ios or their agents ; 

(30) a suit for an account of property and for its due administration under 

decree; 

(31) any other suit for an account, including a suit by a mortgagor, after 

the mortgage has been satisfied, to recover surplus collections received 
by the mortgagee, and a suit for the profits of immoveable property 
belonging to the plaintiff which have been wrongfully received by tbe 
defendant; 

(32) a suit for a general average loss or for salvage ; 

(33) a suit for compensation in respect of collision between ships ; 

m a suit on a policy of insurance or for the recovery of any premium paid 
under any such policy; 

(35) suit for compensation— 

(a) for loss occasioned by the death of a person caused by actionable wrong; 
(h ) for wrongful nn‘est, restraint or confinement; 

( c) for malicious prosecution; 

(d) for libel; 

( e) for slander; 

(f) for adultery or seduction; 

(g) for breach of contract of betrothal or promise of marriage; 

(h) for inducing a person to break a contract made with the plaintiff; 

( i) for obstruction of an easement or diversion of a watercourse; 

(j) for illegal, improper or excessive distress or attachment; 

(k) for improper arrest under Chapter XXXIV of the Code of ,C5ifil fro: 

cedure, or in respect of the' issue of an. injunction ."wrong^Uy ob¬ 
tained under Chapter XXXV of that Code; or 
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(i) for injury to the person in any base not specified in the foibgoing snb- 
clauses of this clause; < . 

. (36) a suit by a Mahommadan for exigible (mu*ajjal) or deferred (mu^ajjal) 

dower; 

(37) a suit for the restitution of conjugal rights, for the recovery of a wife, 

for the custody of a minor, or for j 

(38) a suit relating to maintenance; 

(39) a suit for arrears of land-revenue, village-expenses or other sums pay¬ 

able to the representative of a village-community or to his heir or 
other successor in title; 

(40) a suit for prafits payable by the representative of a village boramunj)y 

or by his heir or other successor in title after payment of land reve¬ 
nue, village expenses and other sums; 

• (41) a suit for contribution by a sharer in joint property in respect of a pay¬ 

ment made by him of money due from a co-sharer, or by a manager 
of joint-property, or a member of an undivided family in respect of 
a payment made by him on account of the property or family ; 

(42) a suit hy one of several joint mortgagors of immoveable pn)perty for 
contribution in respect of money paid by him for the redemption of 
the mortgaged property ; 

. (43) a suit against the Goveriiment to recover money paid under protest in 

satisfaction of a claim made by a revenue authority on account of an 
arrear of land revenue or of a demand recoverable as an arrear of 
land revenue; 

; (44) a suit the cognizance whereof by a Court of Small Causes is barred by 

any enactment for the time being in force. 

Under clause 8 of this schedule all suits for arrears of rent' except house 
ibftt are cognizable by ordinary Civil Coui’ts and excepted from the jurisdiction 
of the Small Cause Court. 

145. Every nail) or gomaslita of a landlord empowered in 
HaibsorgomaBiitas to tliis behalf by a Written authority under the 
bo reoogniaed agents, jjand of tlic landlord shall, for the purposes of 

6very such suit or application, bo deemed to be the recognized 
agent of the landlord within the meaning of the Code of Civil 
Procedure, notwithstanding that the landlord may reside within 
the local limits of the jurisdiction of the Court in which the suit 
is to be instituted or is pending, or in which the application is 
made. 

Section 24 of Act VIII of 1869 (B. C.) had : “All suits which under the 
provisions of this Act may be brought by or against zemindars or other pewons 
in the receipt of the rent of land, may be brought by or against surburahkara or 
tehsildars of estates held under khas management, whether such estates are the 
property of Government or of individuals.” 

Section 3^ of Act XIV of 1882 provides: Any appearance, application, 

or act in or to any Court required or authorized by law to be made or done by a 
party to a suit or appeal in such Court may, except when otherwise expressly pro¬ 
vided by any law for the time being in force, be made or done by the party in per¬ 
son or by his recognized agent, or by a pleader duly appointed to act on his .b®“ 
Iwlf, Pi’oyided that any appearance may bn tn adc by the party in pefsbA if tiie 
Comdi 80 dixeot.*’ 
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' And section 37: “ The recognized agents or parties bj whom such appear¬ 
ances, applications, and acts, may be made or done are:— 

■ ' («) Persons holding general powers of attorney from parties not resident 

■within the local limits of the jurisdiction of the Court within which, 
the appearance, application or act is made or done, authorizing them, 
to make and do such appearances, annlications and acts on behalf of 
such parties. 

(i>) Muktars duly certificated under any law for thb time being in force, and 
holding special powers-of-attorncy authorizing thorn to do on behalf 
of their principals such acts as may legally ber done by muktars. 

(c) Persons carrying on trade or business for and in the names of parties*' 
not I’esident within the local limits of the jurisdiction of the Court 
within which the appearance, application and act is made or done in 
matters connected with such tr^e or business only, where no other 
agent is expressly authorized to make and do such appearances, appli¬ 
cations and acts.” 

The written authority erapoworing the naib or gumashta to appeal', act or 
apply for the principal requires to be stamped, under art. 60 Schod. I of Act 
1879 as follows;— 

“(a) When executed for the sole purpose of procuring 
the preseutfitiou of one or more documents for 
registration, in relation to a single transaction ... 

“ (?>) When authorizing one jjcrson or moi'e to net in a single 
transaction other than that mentioned in (a) ... 

(c) Wlien authorizing not more than five persous to act 
jointly and severally ip more than one tj^ansaotion 
or generally ... ... ... ... 

“ (d) When authoiizing more tlian five btij; not more than 
ten persons to suit jointly and severally in more 
than one transaction or generally ... 

‘•(e) In any other ease ... ... 


Eight annas. 


One rupee. 


Five rupees. 


Ton rupees. 

One rupee for 
each person au¬ 
thorized. 


“ Explanation. —For the purposes of art. 50, more persons than one when 
belonging to the same firm sliall bo duemed to be one person.” 

When an instrument contains a several power-of-attorney conferred by two 
or more persous, i^ ro<piires a separate stamp for each power (In the matter of Jay 
Eisseu Mukerjee, per Garth, C. J., and Field and Wilson, J J., Board’s Rev. Cir. 
Decemb^, 1885, p. 108). 

As to the agent’s power to sue ; see section 148 notes, Who is io' sue f 

146. The particulars referred to in section 58 of the Code 
speoiai register of of Civil Proficdurc shall, in the case of such 
auitSf instead of heiu" entered in the register 
of civil suits prescribed by that section, entered in a special regis- 
f^ to be kept by each Civil Court, in such form as the Local 
Gtovemment may, from time to time, prescribe in this behalf. 

Section 42 of Act VIII of 1809 (B. C.) provided ; “All suits brought un¬ 
der any of the provisions of this Act shall be entered in a special register of the 
Conrt kept for that purpose.” 

The particnlara referred to in section 58 of the Cpde of Civil Procedure ate 
those mentioned iu section 5U of the Code, 

58 
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(a) “ The name of the Court iu which the suit is broilght, 

{h) The name, description and place of residence of the plaintiff, 

(c) The name, description and place of residence of the defendant so far as 

thej can be ascertained, 

(d) A plain and concise statement of the circumstances constituting the 

clause of action where and when it arose. 

(e) A demand of the relief which the plaintiS claims, and 

(/) If the plaintiff has allowed a set-off or relinquished a portion of his claim 
the amount so allowed or relinquished.” 

This provision is introduced obviously for statistical purposes, and not for 
the purpose of separating into parts the jurisdiction exercised by one Court— 
(Jallalooddeen o. Major James Brown, 18 W. R.,99.) The question whether a suit 
is one under Act VIII of 1869 (B. C.) or not appears to be of the most frivolous 
character; and the mere fac!t of a suit being by some mistake of the office pro¬ 
bably registered in the hook of rent suits ought not 1o conclude.jdaiiitiff —(Ham 
Narain Mitter v. Nobin Chnnder Moordafarash, 18 W. II., 20H.) There is no long¬ 
er any such distinction ns one side of the Court from another, Revenue and 
Civil—(Puriag Dutt Roy v. Fekoo Roy, 19 W. R., IGO; Lain Bliugwan Saliai 
c. &>ngesvRr Chowdry, 19 W. R., 431; Gobind Mahton v. Ram Khelawan 
^ S|(|h, 22 W. R., 478 ) 

' The Lieut.-Governor has directed that the special register to bo kept by 
each Civil Court, in nccf>rdanco with the provisions of this section, shall be in 
the form prescrilied by section 58, Act XIV of 1H82 and numbered as 110 in the 
i' 4ih schedule to that Act (Cal. Saz. March 3, 188t)). 

147 . Subject to* the provisions of section 373 of the Code 
of Civil Procedure, wliere a landlord has in- 
suooessive rent-amts, ^ against a raiyat for the recovery 

of any rent of his holding, the landlord shall not institute ano¬ 
ther suit against him for the recovery of any rent of that holding 
until after three months from the date of the institution of the 
previous suit. 

“ We have substituted for the section of the Bill No. II, regulating the 
instalments in which rent is to bo payable, the following simpler provisions, 
namely:— 

* 53. Subject to agreement or established usage, a money-rent payable by 
a tenure-holder or raiyat shall be paid in four equal iustalmeuts falling due on 
the last day of,each quarter of the agricultural year.' 

And to prevent raiyats being harassed by successive suits for arrears, when 
by agreement or custom, a larger number of instalments than four may be es- 
tablbhed, we have inserted in Chapter XIII, a section (147) enacting in effect 
that such suits shall not be instituted against a raiyat oftener than once in three 
months.” {Select Gmnmittee's Report.) 

In this provision the Legislature has adopted the principle ennndated in 
^aruk Chnnder Mookerjee v. Panobo Mohiui Dabi, 8 C. L. R., 297; I. L. R., 6 
Cal, 791.) 

Section 373 of the Civil Procedure Code provides : “ If, at any time after 
the institution of the suit, the Court is satisfied, on the application of the plaint¬ 
iff (a) tbit the suit must fail by reason of some formal defect, or (5) that thei'b 
^ sufficient grounds for permitting him to withdraw from the suit or to fdian- 
oop,]^rt of hm 6iaim with liberty to bring a fresh suit for the subject-matter of 
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the suit, or in respect of fclio part so abandoned, the Court may grant such pw- 
inisgion on such terms as to costs or otherwise as it^ thinks 6t. If the 
plaintiff withdraw from the suit, or abandon part of,his claim without such 
permission, he shall be liable for sneh costs as the Court may award, and shall 
be precluded from bringing a fresh suit for the same matter or in respect of the 
same part. Nothing in this section shall bo deemed to authorize the Court 
to permit one of several plaintiffs to withdraw without the consent of the 
others.” • 

In connection with this section, shall be read section 43 of the Civil Proce¬ 
dure Code. It provides;— 

“ Every suit shall include the whole of the claim which the plaintiff is entitled 
t<f make in respect of the cause of action ; but a i)Iaintiff may relinquish any 
portion of his claim in order to bring the suit witliin tlie jnnsdi<}ti(*n of any Court. 

If a plaintiff omit to sue in respect of, or inte^itioually relinquish any portion of 
his claim, ho shall uot aftenvards sue in respect of the portion so omitted or 
relinquished. A person entitled to more than one remedy in respect of the same 
cause of action may sue for all or any of his remedies; but if ho omits (except 
with the leave of the Court obtained before the first hearing) to sue for any of 
such remedies, he shall not aftenvard.s sue for the remedy so omitted. For the 
purpose of this section, an obligation and a collatcriil security for its performi||||pa 
sliali bo deemed to cun.stitute but one cause of action. 

“ Illustration. 

” A lets a house to B at a yearly rent of Rs. 1,200, The rent for the whole ■ 
of the years 1881 and 1882 is duo and unpaid. A sues B only for tho rent due 
for 1882. A shall not afterwards sue B for the rent due for 1881.” 

For decisions under this section, see pp. 201—281 ante. 

This section prohibits successive rent •suits within three months. A 
question may arise as to whether a suit for enhancement of rent brought within 
three raontlis of a suit for amjam of rent will lie. Section 37 of the Act provides 
for a limit of successive suits for the enhancement of rent, and section 147 for 
two successive suits for arreara of rent j so far as the wording of section 147 goes, 
it is clear that if in the suit for enhancement of i*eut, a claim for the recovery of 
the enhanced rent is also made, section 147 will be a bar. But if the suit for 
enhancement is simply a suit for declaration of a right to enhance (sec pp. 163 
and 164 of my edition, and section 154 of the Act) it is doubtful if section 147 will be 
a bar. On the other hand, it may be contended that section 147 is meant to pro¬ 
tect raiyats from harrassing suits, and if the Legislature prohibited two succes¬ 
sive suit! for I’ccovery of rent within tlii'eo months, a fortiori a suit for enhance- 
mont of rent within throe months of a suit for recovery of vent ia prohibited. , 

148. The following rules shall apply to suits for the re- 

proosduroinr.nt..«it.. (^j^gectioUS 121 to 127 (both iuclusive), 
129, 806, and 320 to 326 (both inclusive) of the Code of Civil Pro¬ 
cedure shall not apply to any such suit: 

(6) the plaint shall contain, in addition to the particulaifs 
speciaed in section 50 of tho Code of Civil Procedure, a statemeat 
of the situation, designation, extent and boundaries of the land 
held by the tenant j or, where the plaintiff is unable to give the 
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extent or boundaries, in lieu thereof a description sufficient for 
identification: 

(<?) the summons shall be for tlie final disposal of the.^uit, 
unless the Court is of opinion that the summons should be Up the 
settlement of issues only : 

{d) the service of the summons may, if the High Court by 
rule, either generally, or specially for any local area, so directs, bo 
effected, either in ■ addition to, or in substitution for, any other 
mode of service, by forwarding the summons by post in a letter 
addressed to the defendant and registered under Pai't III of the 
Indian Post Office Act, 1806; 

when a summons is so forwarded in a letter, and it is proved 
that the letter was duly posted and registered, the Court may 
presume that the summons has been duly served: 

(<?) a written statement shall not be filed without the leave 
of4he Court: 

(f) the rules for recording the evidence of witnesses, pre¬ 
scribed by section 189 of the Code of Civil Procedure, shall ap- 

' ply, whether an appeal is allowed or not; 

(g) the Court may, when passing the decree, order on the 
oral application of the decree-holder the execution thereof, unless 
it is a decree for ejectment for arrears : 

{ 4) notwithstanding anytliing contained in section 232 of 
the Code of Civil Procedure, an application for the execution of 
a decree for arrears obtained by a landlord shall not be made by 
an assignee of the decree unless the landlord’s interest in the 
land has become and is vested in him. 

This section contemplates tho procedure for suits for the recovery of rent only. 

Clause (a):—Sections 121 to 127 of the Code of Civil Procedure relate to 
the examination of parties by interrogatories, the mode of their service and tho 
consequence of omission to answer. 

Section 129 i-elates to the power of the Court to order discovery of documents. 

Section 806 enables the Court to postpone the sale of any property if the 
judgment-debtor can satisfy it that the amount of the decree can bo raised by 
mortgage, lease, ot- private sale thereof. " 

■» Sections 820 to 826 provide that if the Local Government with the previous 
sanction of the Governor-General in Council so order, the Collector may bo in¬ 
vested, in regard to a specified local area, with the power of executing decrees 
and scUing immoveable properties in satisfaction thereof. 

Olause (b)Section 43 of Act VIII of 1869 (B. C.) provided: ** In any 
suit hereafter to be brought for tho recovery of an arrear of rent, the plaint shall 
*P«cifj the name of the village and estate, and of tho pergnnnah or other local 
division in which the land is situate, the yearly rent of the land, the amount 
(if any) received on account of the year for which the claim is made, the amount 
in arrear, and the time in respect of which it is alleged to be due. If the arreai^ 
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is alleged to bo due from any raiyat, tho plaint sliall fartber specify the quantity 
of land; and where fields have been uaiubered in a Government survey, the 
number (if it be possible to give it) of each field.” 

^tion 50 of Act XIV of 1882 runs thus : “ Tho plaint must contain tho 
folioparticulars :— 

(a) the name of the Court in which the suit is brought; 

(b) the name, description and place of residenco of the plaintiff; 

(c) the name, description and place of residence of*the defendant; so far 
as they can be ascortainod; 

(d) a plain and concise statement of the circumstances constituting the 
caq^e of action, and where and when it arose ; 

(f) a demand of the relief which the plaintiff claims; and 

(/) if tho plaintiff has allowed a set-off or reliuquislied a portion of his 
claim the amount so allowed or relinquished. 

If the plaintiff seeks the recovery of money, the plaint must state the precise 
amount so far as the case admits. 

In a suit for mesne profits, and in a suit for the amount which will he found 
due to tho plaintiff on taking unsettled accounts between him and the defendant, 
tho plaint need only state approximately tho amount sued for. 

When the plaintiff sues in a representative character, the plaint should shew 
not only that he has an actual existing interest in the subject-matter, but that he 
has taken the steps necessary to enable him to infitute a suit concerning it. 

The phiint must show that the defendant is or claims to be interestf'd in tho 
snbjoct-mattcr, and that he is liable to be called upon to answer the plaintiff’s 
demand. 

If the cause of action be beyond.tbo period onlinauily allowed by any law for 
instituting the ffuit, the plaint must show the ground upon which exemption from 
such law is claimed.” • 

Ill addition to these particulars, those tliat are mentioned in the section 
should bo given. 

Who is to sue ?—When a person sues on behalf of his principal under a 
power-of-attorney the principal’s name should ajijiear as jilaintiff—(Choonee Sukul 

V. Hur Pershad, 1 AIL, 277.) lly section 24, Act VIII (ILC.) of 1869, the sur- 
barakai’S and tehsildars might institute suits for rent, but tlie zemindar’s name, 
aud not their own names, must be entered as plaintiff—(Ladlee Perahad v. Gunga 
Pl'osad, 4 All., 69.) A yoinashia or amituxiktear cannot bring a suit for rent in his 
own name—(Xunj Biliary Roy v. Purno Chunder Chatterji, 12 0. L. R., 55) : suits 
for property should be brought in tho name of tho real and not in tho name of 
the color^le owner— (Tainaoonncssa t>. Woojjul Monee Dasoe, 20 W, 11., 72). In a 
suit for rent, the plaintiff must elect between the ostensible and the real owner— 
(Sheik Kamyabr. Mnsst. Omda Begum and Moulvi Abdul Wahab v. Musst. Omda 
Begum, Sp. W. R., (Act X), 88.); or the plaintiff must proceed against the per¬ 
son really in possession—(Bepin Behari Chowdhiy v. RamChuudra Roy,5 B.L.R,, 
235 ; 14 W. R., 12; Raj Kislien Mozoomdar v. Heeralal Bukshee, Marsh., 188; 
Prosuuno Kumar Pal Ohowdhvy ti. Koylash Chundra Pal Ohowdhry, 2 lud. Jur., 
327; 8 W, R., 428.) , Tho zemindar is, however, entitled to sue his recorded te¬ 
nant—Fide notes, ante, section 73 and those referred to therein. Where the plaintiff 
has sold his nghts during the pendency of his suit, it is irregular to substitute 
for his name that of the purchaser, but it is an irregnlarity that can be cured by 
the consent of the defendant—(Beer Chunder Roy Mohapatur v. Shaik Tamizua- 
din, 12 W. E., 87; 3 B. L. R., 214.) See tho effect of section 72 upon this. 

A corporation should sue in its own name—(Raindaas Sen v. Stephenson, 

W. R., 366;) unregistered or unincorporated company must disclose the uames of 
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it8 members wbon suing—(Koylasb Cbunder Boy v. Ellis, 8 W. R., 45); but suqh 
of tbe members as are minors qan ncithei* sue, nor be joined as co-plaiuti:£Ps, in 
their own names—(Pitam Das and Gouree Dutt v. Bam Done Das, 1 Taylor, 279.) 
A corporate body should be sued in its corporate name. A suit against “ A B,” 
agent of the corporation, is bad— (Nobin Chunder Paul v. Stephen8on,16 W. R., 
534; Mohendranath Mookerjce, Overseer, 9 W. R., 206) ; so in a suit against A B, 
proprietor of an estate, A B and not his karenda should be the defendant—(Madho 
Rao Apav v. Thaknr Persbad, 4 Agra, 127) ; in the case of an unincorporated or 
unregistered company, the names of the persons composing it must be set forth 
as a rule; but if the plaintiff cannot hud out the names, he may sue the company 
in the name in which they are carrying on business, stating his inability to give a 
bettor description—(Koylash Cburidcr Roy t». Ellis, 8 W.R., 45 ; Kannon v. 8Jby- 
lash Chunder Roy, 25 W. R., 117.) To descrilre the plaintiff as “ A B, an infant 
residing in Chitpore Rond in the Town of Calcutta,” is not a sufficient description 
of his place of abode under section 50 of the Civil Procedure Code; nor is it suffi¬ 
cient under that section to describe the defendant as “ formerly of Calcutta,” 
without alleging tliat the plaintiff has been unable to ascertain his place of resi¬ 
dence more definitely—(Bibi Solomon v. Abdul Aziz, 4,C. L. R., 366.) 

The description contemplated by the Code includes all the titles by which 
the party is generally known; and if a party from obstinacy, or pique or any¬ 
thing in fact but a bond fide dispute as to tbe right to a title, persistently refuses 
to give his adversary that title by which he is generally recognised, the Court 
ought not to permit that species of insult. Defendant objected that his titles 
were not set forth, and asked that he might be described as in the Government 
Gazette, “ The Hon’blo Maharajah Moerga Vijaya Rama Gujaputti Raz Mane 
Sultan J^badur, Guru of Vizianagram,” and plaintiff was granted a week to amend 
but did not. It was held oy the Privy Council overruling the High Conrt that, 
with the exception of the word ” Honorable ” which seemed less a matter of 
description than an honorary distinction, as it applied to the members of the 
Council, the -Fudge was right in insisting on the titles, and in rejecting the plaint 
on non-compliance as the titles could not be rationally disputed—(Raja Sitaram 
Krishna v. Raja Vijoya Rama, 3 Mad., 31; 18 W. B., 301.) In this case their 
Lordships disapproved of the case of Kishen Chand Golecha ». Meghraj Kobhivia 
Boy Bahadur, 12 W. B., 450, in which the High Coiu't at Calcutta refused to 
insist on the insertion of the words ” Roy Bahadur,” 

In suits to recover possession, the datb of dispossession must be given as 
accuiwiely as possible—(Boydyanath Surma v. Ojan Bibi, 11 W. R., 238.) In suit 
for land in Bengal, the Iwundaries need not bo stated in the plaint, if the descrip¬ 
tion given is sufficient for its identification—(Aftabuddin ». Shamsuddiu MulHk; 
18 W. B., 461.) But see against this opinion—(Mahomed Ismael v. Lala Dhandn 
Kishoro Naiwin, 25 W. R., 39.) In the North-West the fields are numbered and 
tbeir position is given—(b^z Ahmed Khan v. Gunga, S. D. B., N. W., 1857,112 j 
Sahalwuu Sing v. Mahewur Bun Sing, 9 B. L. L. 109.) 

A person may base his claim to land on a hereditary right, and also on tho 
right of occupancy—(Woodie Sing v, Buldco Sing, 21 W. R., 12.) 

Incompetency to bring a suit is a defect not admitting of cure, and the 
Court is bound to consider such an objection, though urged for the first time 
orally ia special appeal—(Radha Eoshen o. Bukhtwar Lai, 1 A^ra, P. B., 175.) 
Ob^ttons for want of description slionld be taken at the earliest opporiunity 
ana before the first hearing—(Rajnarain Bpse v. Univeral Life Assurance Company, 
I, L, R., 7 Cal., &94; Brojonath Deiskur v. Andomoyi Dasi, 8 B. L. R., 208.) The 
^neml prayer will support an injunction—(Kristomahiui Dasi i?, Bially Brosuiomo 
#h{toe, I. L. H., 6 Cal., 486.) 
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OlAtlBe (C) In sniis for simply redoverintf rent the sttmtoons as nsnal is for 
the fioal disposal of the suit. When it is a suit for enhancement of rent, ordina.* 
rUy the Summons should be for settlement of issues, and so in suits for damages 
or ejectment. 

OlAQSB (d):—tJnless ruled by the High Court, the Courts cannot adopt this 
mode of service. The presumption is the same as clanse (/) of section 114 of the 
Evidence Act. But suppose the letter is posted but _ not registered, will the 
presumption arise ? Under the Evidence Act it would; but under Act VlII of 
l8G2 B.C., it would not. 

Clause (e)’. —Section 18 of the Small Cause Court'Act (No. XI of 1865) 
ruift thus ; “ In all suits under this Act the summons to the defendant shall be 
for the final disposal of the suit, and no written statement other than the plaint 
shall be received unless required by the Court.” Tliis clause is less imperative 
than the Small Cause Court section j when the written statement has been filed 
and is in the record the leave of the Court will be presumed to have been taken. 

This clause limits the operation of section MO of the Civil Procedure Code 
and requires the Court to proceed under sections 146 and 147 of that Code. 

OlftUSS (f):—Section 189 of the Civil Procedure Code provides : “ In cases 
in which an appeal is not allowed, it shall not be necessary to take down the 
evidence of the witnesses in writing at length; hut the Judge, as the examination 
of each witness proceeds, shall make a memorandum of the substance of what be 
deposes, and such memorandum shall be written and signed by the Judge with 
his owu hand, and shall form part of the record.” 

Clause (g) This clause is very vaguely drawn up. Section 19 of Act XI 
Of 1865 has: “When a decree is-passed in any suit of the nature and amount 
cognizable under this Act, the Court passing the decree may, at the same time 
that it passes the decree on the verbid applicatieii of the party in whose favor 
the decree is given, order immediate execution thereof by the issue of a warrant 
dii-ecled either against the person of the judgment-debtor, if he is within the 
local limits of the jurisdiction of the Court passing the decree, or against the 
moveable property of the judgment-debtor within tlio same limit.” So section 
S56 of the Civil Procedure Code has: “ When a decree is passed for a sum 
of money only and the amount decreed does not exceed the sura of one thousand 
rupees, the Court may, when passing the decree, on the oral application of the 
decree-holder, order immediate execution thereof by the issue of a warrant direct¬ 
ed either against the person of the judgment-debtor, if he is within the local 
limits of the jurisdiction of the Court, or against his moveable property within 
tbe same^imits.” This section only applies to cases in which the decree-holder 
wishes to have immediate execution—(Anonymous case, 9 W. E., 174.) A debtor 
is not entitled to immunity from arrest until ho has had a reasonable time to 
retorn home—(De Ponnings h. Moitro, ^W. E., 319.) The section is so indefinitely 
worded that it sehms that the Court may order execution against persons an^ 
property simidtaneoasly. The power ought, however, to bo exercised with discre¬ 
tion, and the Court may refuse execution against person and property at the same 
^me—(Davis v: Middleton, 8 W. E., 282); only execution against immoveable 
property by way of ejectment is saved from this summary power. 

OlaiUlfi (h):—Section 232 of the Civil Pi-ocednre Code provides: “ If a decree 
be transferred bv assignment in writing, or by operation of law, from the decree- 
l^lder to any other person, the transferee may apply for its oxeention to the Court 
which passed it; and, if that Court thinks fit, the decree may be executed in t^ 
saoie manner mid subject to the same conditions as if the application wehe made 
by Bwdi decree-holder: Provided as follows 
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(a) Where the decree has been transferred by assignment, notice in -writing 
of such application shall be give^ to the transferor and the judgment-debtor, and 
the decree shall not be executed until the Court has heard their objections (if any) 
to such execution : 

(b) Where a decree for money against several persons has been transferred 
to one of them it shall not bo executed against the others." 

The fact that an assignment of a decree for arrears of rent was made before 
the Tenancy Act will not protect from the provisions of s. 148 (h) an assignee 
who proceeds to execution afterwards ; but execution cannot bo refused where, 
before that Act came into force, the assignment had been recognised by a Court 
of execution under s. 232 of the Civil Procedure Code,—(Kailas Clmndor v, 
Jadunath, I. L. E., 14 Cal., 380.) The facts of this case wore as follows : A deJsreo 
for arrears of rent was obtained by Joykali and Gris Chundor. On the 13ili 
June 1885, Kailas Cbunder obtained an order from the Civil Court in the proceed¬ 
ings in execution of tliat decree recognizing him as assignee of the right of 
Grish Chunder, to a 4 annas’ share. In September 1885, Joykali applied to 
execute the entire decree. In dbnsequcnco of an informality that application 
was returned for amendment, and finally it was not presented and granted hy the 
Court until the 10th November. In the meantime the Bengal Tenancy Act 
came into operation on the 15th November 1885, on the 27th March Kailas 
petitioned to the Civil Court stating that he and Mati Lai had, in June 1884, 
purchased the rights of Jaykali, and asked that their names be substituted iu 
her place so that they might be allowed to execute the decree. The Subordinate 
Judge disallowed the objections of the judgment-debtors, which were raised under 
s. 148 (h) of the Bengal Tenancy Act, but the District Judge on appeal held 
that exeention proved in consequence of the assignments which had been made by 
the original decree-holders. He accordingly ordered the attaclwnent of the pi’o- 
perty to be withdrawn and the sale to he stayed sine die. I’lie decree-holders 
appealed to the High Court. The judgment of the Court (Prinsep and Beverley, 
JJ.) after setting out tho facts as above, provided as follows: 

- " Section 148 (h) declares that, “ notwithstanding anything contained in s. 

232 of the Code of Civil Procedure, an application for execution of a decree for 
arrears obtained by a landlord shall not bo made by an assignee of the decree 
unless the landlord’s interest in the land has become and is vested in him.’’ In 
this case it is admitted that the exception stated does not exist. We have there¬ 
fore to consider first whether the assignmeilt of the rights of Grish Chundor, 
which was admitted by the Court of execution under s. 232 before the Bengal 
Tenancy Act became law, entitles the assignee to proceed to execution in respect 
of the right of the assignee; next, whether the assignment of tfce rights 
of Jaikali, said to have been made before tho operation of the Bengal Tenancy 
Act but not notified to, or recognised by, the Civil Courts until after that Act, 
entitles the assignee to the assistance of the Court in executing the decree; and 
lastly, whether the application for exccutlbn made by Jaikali can proceed. Now, 
in respect of the rights of Grish Cbunder, we are of opinion that, inasmuch as 
the Civil Court, by an order regularly passed under s. 232 before the Bengal Te¬ 
nancy came into operation, permitted Kailas Chunder to execute the decree as one 
of the decree-holders, the Bengal Tenancy Act does not apply. The effect of this 
order in our opinion is to substitute Kailas Chunder as a decree-holder ill the 
place of Grish Chundor, the original decree-holder, and after that order was 
made under s. 232, it was not for the Court executing the decree to consider any 
circumstances under which it was made. The application of s. 148 (h) is not 
retrospective so as to affect that order. It contains rather a prohibition to the 
Courts to abstain from granting any application for execution oi a decree |or 
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arrears obtained by a landlord which may be made by an assignee unless under 
exceptional circumstaucea. Bat the mere fact that any assignment wore 
made before the Bengal Tenancy Act came irito operation would not entitle the 
assignees to ask the Court of execution to recognise them now. Wo are next of 
opinion that the application for execution now before us made by daikali can¬ 
not be proved. We cannot find that application was ever allowed under s* 
231, and therefore we must take it that Jaikali had no authority to execute the 
entire decree. As the matter is not bcfoi’e ns we abstain from expressing any opi¬ 
nion whether Jaikali and Kailas Chnnder jointly, or either of them separately, 
under permission given under a. 231 can execute the decree. The appeal is 
therefore dismissed.” 

’ I'he following rules were framed by the High Court for the prompt trial of 
undofunded and other suits for arinars of rent under Act ¥IIl B, 0. of 1869. 
Hnder section 2, sub-section 3 of this Act, they would apyly to suits uudjer it 

" ( a ) Every summons in any suit for arrears of rent, not being a suit in 
which enhancement is sought, shall command the defendant to ap¬ 
pear at the expiration of fourteen clear days after service thereof. 

*‘ ( 6 ) Every such suit entered in the Register shall bo marked thus:—* Rent 
Suit,’ ‘ Baki khazanar Mokuddama,’ ‘ Baki Malgoozari.’ 

“(c) Immediately on the return of the summons in any such ‘ Rent Suit,’ 
the suit shall be entered in a List of Causes in the following form, to 
to bo stuck up in the Court-house, specifying the day for bearing, 
which shall be the day fixed for the appearance of the defendant, or on 
the earliest day on which the Court shall sit after such day 


List of Rent Suits in Hie Court of the 

* 

of 

« 

Nambor of Case on 
the Kogistur. 

Names of Parties. 

> 

Claim. 

j 

1 

Date fixod for trial. 

1 

j 

• 


j 


** (d) Each such suit shall he called on in its tnm at the sitting of the Oouti* 
j and before suits of any other description, upon the day for the head¬ 
ing thereof; and in every case in which it shall be shown that thp 
defendant has booii duly served with the summons in'proper time to 
enable him to appear and defend the suit, but the defendant does 
not, either in person or by.«.ny authorized agent or pleader, ^pear 
or make answer to the suit, the case shall be forthwith taken up and 
heard ex-parte, unless in any particular case the Court, for special 
reasons to be recorded in the proceedings, sball think fit to 03rder 
otherwise. 

(e) Provided, nevertheless, that no suit for arrears of rout shall be oalle^ 
on and tried ex-parte when the snmmons shall not liave l^en served 

at least fourteen clear days before the day of heading. . .... 

(f,) When it appears that the summons has not been duly served, or 

fourteen clear days have not elapsed from the date of the due ser-^ 
vice of the suuunons, the ease shall stand over until a day to bd' 
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fixed immediately after tlie expu'ation of fourteen clear days from 
the (fcito of the due service of the summons. 

(q.) Where the defendant appears and makes answer or denies to contest 
the claim, the case shall bo ordinarily placed in the list of defended 
causes and come on in its turn; provided that if the case appear 
likely to be a short one, the Judge may take it up and try it imme¬ 
diately after tho undefeuded cases fixed for the day, or may set it 
dovim for hearing on an early day, if oitlier of such courses appear 
to him to bo expedient with refoi'ence to the state of his file or the 
convenience of the parties. (Buie No, 78 of tho 18th September 
1884.) 


PaTtaent into 
ot money admit 
be due to third person 


149 . (1) When a defendant admits that money is due 
Court account of rent, hut pleads that 

to it is due not to the plaintiff but to a tldrd per¬ 
son, the Court shall, except for special reasons 
to ho recorded in writinj^, refuse to take cognizance of the plea 
unless the defendant pays into Court the amount so admitted to 
he due. 


(2) Where such a payment is made, the Court shall forth¬ 
with cause notice of tho payment to he served on the third per¬ 
son. 

(3) Unless the third person within three months from the 
receipt of the noticcii institutes a suit against tho plaintiff and 
therein obtains an order restraiiiirij^ payment out of the money, it 
shall he paid out to the pkfintiff on liis application. 

(4) Nothing in this section shall affect the right of any 
person to recover from the plaintiff money paid to him under 
sub-section (3). 

Shall not take cognizance of the plea Tlie only plea that is barred is 
that the ‘money is not due to tho ])laiutifi' but to a third person.’ This section 
does not apply where the defendant does not hdmit that money is duo fi-om him ou 
account of rent. Where the defendant does not admit Ids rent to bo due but 
pleads the right of a third person, the old precedent will ajiply, i. e., the issue will 
be ‘ is the plaintiff entitled to recover rent,’ and it will be tried iu tho r%nt suit in 
which the plca^is taken. 

Intervener:— See pp. 269-272. 

Notice of payment The notioo under sub-aoction (2) will be served ac¬ 
cording to tho following rule framed by tbo Local Oovornment in exercise of the 
power vested iu it by section 189, post :— 

“ Where no. o^er mode of service of notice is prescribed by the .Tenancy 
Act or by these rules, service shall bo effected in tho manner prescribed for the 
Borneo of a summons on a defendant under the Code of Civil Procedure, if the 
notice is addressed to only one person, and if it is addressed to a number of per¬ 
sons occupying or owning land in the same village, the notioo shall be served by. 
proclantatlon and beat of drum, and by posting it in the presenoo of not less 
than two jwrsons on some conspionous [ilaco in the village, and also by fixing it 
up in the Yillago-o^o, if any, where the lunt is nsnolly paid.** 
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Institutes a suit A Bnit by a third person under Olatlse (3) of s. 119 
of the Bengal Tenancy Act is not a title anit^ and need not be etatnped as suchj 
Per Tottenham. J.—such suit is in the nature of a suit for an injunction under 
the Specific Relief Act or else a declaratory suit.—Jagadamba Devi v. Protap 
Ghosh, I. L. R., 14 Cal., 537. The facts of this case were as follows: In a suit 
for rent by one Rashvihari against Protap Ghosh and Bishun Laha before the 
munsifF of Dubrujpoi'c, the defendants alleging tluit tiie rent claimed, namely, 
Rs. 2-11-6 pies was due to one Jagadamba Devi paid It into Court under the 
first clause of s. 149 of the Bengal Tenancy Act (VIII of 1885), notice under 
the second clause of that section having been served ©n Jagadamba Devi, alio 
filed a Suit within three months again.st all the parties to the rent suit, in which 
sTie claiincd the amount deposited and a further amount of 8 annas, which sho 
alleged to have fallen due subsequent to the period ownotl by the rent suit. 1’ho 
raunsilf considering that tlie ‘suit’ referred to in the 3rd para, of section 149 of 
the Act was a title ‘suit’; ordered Jagadamba Devi's plaint to be rctni'ned in order 
that it might be so amended as to render it a plaint in a title suit, and the Court 
fee increased accordingly. Jagadamba Dcvi not complying with that order 
filed a petition contestiiig the munsiff’s view of the law. The mnnsiff then di¬ 
rected that in accordance with his previous order, the plaint should be returned 
to the petitioner in order that it rniglit be filed witbin 4 days, with a stamp cal¬ 
culated on the valnatinn of the siiit, regarded as a title suit. This order was 
dated 12th January 1887. Instead, however, of complying with such order, 
Jagadamba filed an a])])eal against it. The District Judge in referring the case 
stated that, in so far as the Court-fee w^aa eoiuiomed, he did not think that any 
right of appeal existed as there was no “ order of rejeetion.” But that, so fur 
ns the order was to be regSirded as an order returning the plaint for amondmont, 
an appeal would lie to him under olausc (ft) of s. 588 of this Civil Procedure 
Code, and in his letter of refdronce he stated Jiis rcasou for referring the case as 
follows:— 

“ In order to decide it I must determine of what nature the suit contem¬ 
plated by 8. 149 (3), Bengal Tenancy Aet, is, whether, e. g., it is (a) a suit to 
declare the plaintiff’s title as landlord as against the plaintiff i?! the rent suit in 
respect of the lands comprising the holding the rent of which was sued for 
therein. 

“ There waa,'I believe, no express authority on the subject; but I should bo 
disposed to think that as the question to be tried is one of title, the consequen¬ 
tial relief should be calculated rather on the value of tho land than upon a year 
or two’s rent. 

** But the point is new, not free from doubt, and likely to rocur very fre¬ 
quently. I would, therefore, solicit the opinion of tho Honorable Court on the 
following question : “ Of what nature is the suit contemplated by s. 149 (3), 
Bengal Tenancy Act, and how should it be mined ? 

“ I should add that, although cfcoption might perhaps be taken to Jaga¬ 
damba Devi’s plaint on the ground of tnin-joinder, I have refrained from consi¬ 
dering the point, as it is not directly before mo ? 

The opiuions of the High Court (Tottenham and Norris, JJ.) were as fol¬ 
lows :— 

Tottenham, J.—Tbo suit in question under s. 149 (3), Bengal Tenancy Act 
is not a title suit and need not be stamped as such. It is in the nature of a' 
suit for an injunction under the Specific Relief Act or else of a declafatOiy 
suit. 

Norris, J.—I agree that the suit in question is not a title suit. I do' not 
think it is neoossaa’y to express ahy opinion as to what sort of suit it is. 
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Litaitationi— For limitation of suits brougfiPt under iub>leetic»a (4), seo 
artifile 109 of scb. 11 of tbo Indi^ Limitation Act. 

160 . When a defendant admits that money is due from 
him td the plaintifE on account of rent, but 
mfnS’ftdmftted to' ba uleads that the amount claimed is in excess of 
due to landlord. the amount due, the Court shall, except for 

special reasons to be recorded in writing, refuse to take cogni¬ 
zance of the plea unless the defendant pays into Court the amount 
so admitted to he due. • 

151 . When a defendant is liable to pay money into Court 

under either of the two last foregoing sections, 
toent^of portion*of mol if the Coui’t thinks that there are sufficient 

reasons for so ordering, it may take cognizance 
of the defendant’s plea on his paying into Court such reasonable 
portion of the money as the Court directs. 

152 . When a defendant pays money into Court under 

cither of the said sections, the Court shall give 
court to grant receipt. defendant & receipt, and the receipt so 

given shall operate as an acquittance in the same manner and 
S) the same extent as if it had been given by the plaintiff or the 
third person as the case may be. 

153 . An appeal shall not lie from any decree or order 

^ ,, * , ■ passed, whether in the first instance or on ap- 

peal, in any suit instituted by a landlord for 
the recovery of rent where— 

(o) the decree or order is passed by a District Judge, Ad¬ 
ditional Judge or Subordinate Judge, and the amount 
claimed in the suit does hot exceed one hundred ru¬ 
pees, or 

(h) the decree or order is passed by any other judicial officer 
specially empowered by the Local Government to exer¬ 
cise final jurisdiction under this section, and the 
amount claimed in tha suit does not exceed fifty ru--' 
pees'; 

unless in either case the decree or order has decided a ques¬ 
tion relating to title to land or to some interest in land as between 
parties having conflicting claims thereto, or a question of a right 
to enhance or vary the rent of a tenant, or a question of the'" 
amount of rent annually payable by a tenant: 

Provided that the District Judge may .call for the record of 
any case in which a judicial officer as aforesaid has pas^ed.a 



8S0. 153.} 


THE B1NCK4I* TENAirOT^ ACT. 


460 


decree or order* to whicK this section applies, if it appears that 
the judicial officer has exercised a jurisdiction not rested in him 
by law, or has failed to exercise a jurisdiction so vested, or has 
acted in the exercise of his jurisdiction illegally or with material 
irregularity; and may pass such order as the District Judge thinks 
fit. 


The old Act Section 102 of Act VIII of 1869 (B.C.) and section 163 
of Act X of 1859 had : “ Nothing in this Act contained shall be deeraed to con- 
feifciany power of appeal in any suit tried and decided by a District Judge, ori¬ 
ginally or in appeiCl, if the amount sued for, or the value of the property* claimed, 
does not exceed oue hundred rupees, in which suit a question of right to enhance, 
or vary tho rent of a raiyat or tenant, or any question relating to title to land 
or to some interest in land as between parties having conflicting claims thereto 
has hot been determined by the judgment." 

Section 152 of Act X of 1859 amounted :— 

The latter enacted :—“ In suits under olanses 2, 4, and 7 of section 23 ’* 
(i. c., suit for damages for illegal exactions of rent or abwabs, or for refusal 
of receipts, suits ifpr arrears of rent and suits arising out of the power of dis¬ 
traint) “ and under-soction 24 ” (t. e,, suits by landlords against agents for mo¬ 
ney or accounts) " of this Act, tried and decided by a Collector, if the amount 
sued for or the value of the property claimed does not exceed one hundred ru¬ 
pees, the judgment of the Collector shall be final and not open to revision or 
appeal except as hereinafter provided, unless in any such suit a question of right 
to enhance or otherwise vary the rent of a raiyat or any question relating to a 
title to land, or to some interest m land as between parties having conflicting 
claims thereto, has been determined by tho judgment, in which case the judg¬ 
ment shall be open to appeal in the manner provided in sections 160 and 161 of 
this Act." 

Interpretation In cases up to one hundred impees, there will be a second 
appeal: 

(o) when there is a dispute as to tho amount of yearly rental. 

(6) where the judgment has decided a question of title to land or interest in 
land as between adverse parties. 

(c) when the judgment has decided a question as to the right to enhance or 
^ vary the rent of a tenant. 

(«) is a novel provision, (6) and (c) are reproduced from section 163 of Act 
X of 1859, and section 102 Act VIII of 1869 (B.C.) 

But where tho claim exceeds one hundred rupees, there will be a second 
appeal in all cases. But in both these ^ases, second appeal will lie to the High 
Court subject to the rules laid down in chapter XLII of the Code of Civil 
Procedure. 

Suit: —The word *' suit" in this section includes all proceedings prior or, 
subsequent to a decree—Kristo Chunder Chnckerbntty v. Anund Coomar Dni^ 
19 W. R., 807 ; Kedarnath Bisvas v. Huro Prosad Roy Chowdry, 22 W, R., 207« 

District and Additional Judge The expressions “ District Judge, Addi¬ 
tional Judge, or Subordinate Judge" are in accordance with the Full Bench 
decision of Brojo Misser v, Alhadi Misrain, 13 B. L. R., 376; 21 W. R. 320, ^ 
well as with the Civil Courts’ Act. This Act gives a jurisdiction to try suits 
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ftCCrtrditig to the Code of Civil Procedure, except where it ie i«therwili6 provided 

Limit of hundred section has a qualifying effect and 

and the Civil provides that there shall be no special appeal in rent suits 
Procedure Code. under Rs. 100, excejjt in certain cireumstances— (Poorno 

Clmnder Roy v. Kristo Chunder Singh, 23 Wi R., 171.) In a later case it was 
doubted by Mr. Justice Jackson, if section 102 of Act VIII of 1869 (B.O.) took 
away the right of special appeal given by the Civil Procedure Code in snob cases, 
and if the Bengal Couhcil had authority to take away the powers of the Itigh 
Court to entertsiin special appeals. The Full Bench, however* decided that in 
view of a long course of decisions, no second appeal will lie under section 102 
except under the special circurasfcan cos mentioned therein—( Lnngcssur Rogr u. 
Sookha Ojha, and Radhay Kishen v. Kali Misser, I. L. R., 3 Cal., 151.) The ob¬ 
jection of Mr. Justice Jackson does not hold Avater under the present law whioh 
makes the Civil Procedure expressly subject to the new provisions and which is 
an India Council Act. 

Title to land as between fiarties having conflicting claims Where a 

case was decided solely on the want of a relationship of landlord and tenant 
between the parties, it was held that no special appeal lay to the High Court. 
It cannot be said that the tenant is a representative of a third party so .as to 
make the decision in the suit one in respect of title to lan^s between parties 
having conflicting claims thereto—(Hurry Mohan Muznmdar v. Dwarkanath Sort, 
18 W. R., 42; Shaik Dilbur v. Issur Chunder Roy, 21 W. R., 36 ; Kripn Moyi 
Uebia v. Dropodi Chowdhrain, 24 W. R., 213.) ' When a landlord sues a person 
as tenant, who repudiates the tenancy, not denying the landlord’s title, no appeal 
is given under this section—Ishan Clmndra Gliosal v, Burnorao 3 'ee Dassi, 16 W. 
R., 233. In a suit for rent in which the defendant (raiyat) sets up the title of 
a third person who is not made party, the decision cannot be considered to be 
a binding decision in respect of title as between parties having conflicting claims 
to the land within the meaning of this section—(Kiishee Ram Das v. Maharani 
Sham Mohini, 23 W. R., 227; Sliaik Dilbur v. Issur Chunder Roy, 21 W. R., 36.) 
Where plaintiff claims rent as zemindar, and defendant, admitting his own te¬ 
nancy, claims it as mortgagee, there cannot be said to bo conflicting claims to, or 
some interest inland within the meaning of this section—(Raj KishonMukorji d. 
Peary Mohan Mukorji, 24 W. R., 114.) In^a rent suit, where the judgment of 
the lower Appellate Court dismissing the ‘plaintiff’s appeal on the ground that 
plaintiff, as only a sharer, could not sue separately, shows that a question of title 
was not even considered, the decree in general terms could not be held Id have 
determined it, and therefore under this section no special appeal lies-»(Kureem 
Sheik e. Mokhpda Sundari Dassi, 23 W. R., 11, 268; 15 B. L. R., 111.) The cir¬ 
cumstance that a question has been determined at tlie hearing of tho appeal in h 
l*eiat suit, by which an intorvenor may be injuriously affected, will not make the 
apijeal cognizable as a si)eoial appeal, unless the decision has involved some title 
or interest in land, of ]:)artics having conflicting claims thereto—(Raj Kishen Mu- 
kerji v, Sree Nath Dutt, 23 W. R., 408.) A and B, both of whom set up a claihi 
to certain land, brought separate rent suits against the tenants. In none of these 
suits did the amount claimed exceed Rs. 100. Subsequently to the institution 
of the rent suits, A sued B to establish bis title to the land in dispute. Tb« 
District Judge, before wliom the rent suits came on appeal, allowed them to staud 
over until the decision in the suit between A and B. That suit was decided in 
favor of B, and the Judge then decided tho rent suits instituted by B in his favdV, 
and diftraissed the suits instituted by A. IfeW, that no second appeal Would lie 
in, rent suits, »« no questiou of title lietween partieh having oonfliotiug claiMs 
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was decided in tkem. Held, also, that there was no snoli irregnlaritj on the part 
of the District Judge, in the course which he pursued, of making Jiis decision in 
the I’ent suits depend upon the decision in the suit to establish title, as would 
justify the Court interfering under section 622 of the Civil Procedure Ocale. Sec¬ 
tion 102 of Bengal ActVlIIof 1800 (B.C.), was enacted in order to protect 
parties in the position of raiyat-defendants, and to prevent tlieir being dragged 
up to the High Court in cases where tlio decree on demand is under Its. 100. 
In such cases the decree is contended to have the same effect as that of a Small 


Cause Court—Doorga Narain Sen v. Ram Lai Chuttur, 1. L. R., 7 Cal., 330; 
Ramn Prosad Rgy and others v. Sliovup Paramnnik, I. .L. R., 8 Cal., 712. In 
a suit for I’cnt in which the sum claimed was less than Rs. 100, the defendant 
picked that the plaintiff bad ceased to have any interest in the land, and the 
suit was dismissed. There was no finding as between the plaintiff and any other 
person claiming title to the land : 7/eW, that a special appeal to the High Court 
was barred by section 102, Act VIII of 1860 (B.C.)—{Douzello v. Tekan Nodaf, 
2 C. L. R., 558.) In a suit in ejectment valued under Rs. 100 the defendants, 
who were sued as yearly tenants, replied that thfeir tenure was a nwurasi gnzasta 
tenure, and in proof of their allegation adduced evidence which was displaced 
by the plaintiff. -The lower Courts considered that plaintiff’s allegation was 
well founded. Held, tluit although the value of the suit was under Rs. 100, 
an appeal was nol^^rred by the provisions of section 102 of Act VIII (B. C.) 
of 1869, as the T^er Court had determined a question of law as to whether 
the tenure was gnsasfa —(Byjnath Sahoo v. Ram Dhouo Roy, 7 0. L. R., 369.) 
Their Lord8hip.s of the Privy Council, in construing that section in Ameer Hassan 
Khan v. Sheo Buksh, I. L. R., 11 Cal., 6, lay down the rule that, where a Court 


having jurisdiction decides wrongly, it cannot be said to oxerciso its jurisdiction 
“ illegally or with material irregularily.*’ An appeal *does not lie to the High 
Court from a decision of a District Judge staying execution in a suit for aiTcars 
_. . . of rent and for ej(‘otmcnt where the value of the amount 

decreed is less than Rs. 100, Kor can an application made 
to eject the tenant in his default to pay into Court the moneys due under the 
decree within the time fixed by section 52 of Bengal Act VIII of 1869, confer 


fauoh right of appeal—(Parhntty Churuu Sen v. Shaik Moiidari, I, L. R., 5 Cal., 
594.) This decision was overruled by a Full Bench in Tulsi Paiiday v. Lala 
Bachulal, 12 C. L. *R., 223; I. L. R., 9 Cal., 596. The judgment of the Full 


Bench nins thus : “ Prinid facie ih a suit of this kind, the ap[)ellarit is entitled 
to a second appeal. The question is whether that right is taken away by section 
102 of Act VIII of 1869 (B. C.) That suction only applies where the amount 
sued for,^r the value of the property claimed, docs not exceed Rs, 100. In this 
case there is nothing to show tliat the value of the property claimed does not ex¬ 
ceed Rs, 100 ; and unless that fact does appear, either from the* finding of the 
lower Court, or elsewhere upon the proceedings, it seems to us that we have 
no right (more specially as we are empowered here to deal with points of law) 
to draw any inference to that effect. We are therefore of opinion that the Court 
has jurisdiction to entertain the appeal.” In suits instituted under Bengal Aot 
I of 1879 for arrears of rent and ejectment on account of the non-payment of 
arrears of rent, a second appeal lies to the High Court; this class of oases not 
being within the provision of section 137 of the same Act—(Ramjan Klwi t?. 
Raman Chamar, I. L. R., 10 Cal., 89.) \ 


Enhancement and Vfuiation of rent Not only therefore in enhanoe- 
ment suits, but also in suits for commutation of rent or assessment of refit, a 
special appeal will lie. Because both of tbecH) modes will come under the plovi* 
sions of variation of rant. Where, however the Collector has jurisdiotimi under 
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the Act, atid he makefi an assessment, under the rules prescribed by the Bengal Ghv 
vemment, the Commissioners ant^, the Board of Revenue will hear the appeal. A 
special appeal lies under this section in a suit in which the question of right to 
enhance has been determined—(Watson & Co. v. Kamdhun Ghose, 17 W. R.,496; 
Goluk Chunder Dntt e. Meah Raja Mijee, Id., 119.) 

Amoimt of rent annually payable :—This section contemplates a second 
appeal where the amount of the rental is in question. It gives a very great lati¬ 
tude to second appeal. But a rent suit iu which there is no dispute as to the 
amount of the jumma, and the only question is whether it is to be paid in instalr 
monts or in a lump sum, does not involve a question of right to enhance or vary 
the rent—(Peary Mohun Mukhopadhya v. Madhnb Chnnder Baboo, 23 W.-R., 
385.) This section, does not apply where the point decided is simply whether 
the imt fixed by a previous deci.sion has been subsequently altered and a new 
arrangement come to between the parties—(Nurubdessur Persad Roy v. Shaik 
Gungah, 24 W. R., 49.) 

Revision ;—The power of revision conferred upon the District Judge is no¬ 
vel. The grammatical construction of the proviso would give the District Judge 
a power of revision whether the decree is passed in the tirs^ instance or in ap- 
1 ^ 1 ; but it would be absurd to suppose that lie could exercise such a power when 
the decree or order is passed by another District or Additional Judge. Hence 
the power would be limited to cases where the decree or ordbV is ptwsed by the 
Hunsiff or Subordinate Judge. 

154 . A decree for enhancement of rent under this Act, 

if passed in a suit instituted in the first eight 
ow^^for'^MihSISient moJiths of An agricultural year, sljtall ordipari- 
takes effect. take ^effect on the commencement of the. 

agricultural year next following; and, if passed in a suit institu¬ 
ted in the last four months of the agricultural year, shall ordina¬ 
rily take effect on the commencement of the agricultural year 
next but one following; but nothing in this section shall prevent 
the Court from fixing, for special reasons, a later date from wliicbt 
any such decree shall take effect. 

155 . (1) A suit for the ejectment of a tenant, on the . 

Belief agaiUBt forfei- grOUnd— 

(a) that he has used the land in a Inannai^? 
which renders it unfit for the purposes of tenancy, or 
v (6) that he has broken a condition on breach of which he is, 
under the terms of a contract between him and the 
landlord, liable to ejectment, 

shall not be entertained unless the landlord has served, in 
the prescribed manner, a notice on the tenant specifying^ the 
pferticular misuse or breach complained of, and, where themisus© 

breach is capable of remedy, requiring the tenant to remedy 

salne, and in any case, to pay reasonable compensation for the; 
Misuse or breach, and the tenant has failed, to comply withilk h ■ 
;|eaic»mble time with that inquest. ^ 
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(2) A decree passed in favour of a landlord in any such 
suit shall declare the amount of cotnpensation which would 
reasonably be payable to the plaintiif for the misuse or breach, 
and whether, in the opinion of the Court, the misuse or breach is 
capable of remedy, and shall fix a period during which it shall be 
open to the defendant to pay that amount to the plaintiff, and, 
where the misuse or breach is declared to be capable of remedy, 
to remedy the same. 

(3) The Court may, from time to time, for special reasons, 
extend a period fixed by it under sub-section (2). 

(4) If the defendant, within the period or extended period 
(as the case may be) fixed by the Court under this section, pays 
the compensation mentioned in the decree, and, where the mis¬ 
use or breach is declared by the Court to be capable of remedy, 
remedies the misuse or breach to the satisfaction of the Court, 
the decree shall not be executed. 

Vide sections 10, 25, 44, 66, 82 and 83 of the Act and notes. 

Notice : —The Local Government has framed the following rule for the ser¬ 
vice of the landlord’s notice on the tenant:— 

“ Section 155.T-Notice to the tenant under this section shall be filed in the 
Court having jurisdiction to entertain a suit for arrears of rent of the holding, 
and shall be sorvfed in the manner preseribed for the service of a summons on a 
defendant under the Code of Civil Procedure, on payment of the foe prescribed 
by the High Court.” 

Breach or misuse :—So under the old law if the rent wore paid within the 
time specified by section 5*2 the Court graiitcd relief against a forfeiture—(Duli- 
ohand v. Rajkissore, I. L. U., 9 Cal,, 88; 11 C. L. R., ,389). The same principle 
was applied on equitable grounds to a niokurari lease where the covenant was 
that default of payment of rent will cause forfeiture—(Mahomed Ameer v. 
Peryag Sing, T, L. R., 7 C.il., 566’; Duli Chand v. Meher Ohand, I. L. B., 12 
Cal., 439 ; Mathura Mohun v. Ram Lai, 4 C. L. R., 469; compare also Brojendra 
Kumar v. Bungo Chunder, 12 C. L. R., 389; Golabaleo v, Kootoobollah, 
I. L. B., 40al., 527 ; compare 19 W. R., 349). 


156. The following rules shall apply in the case of every 
aights of ejeoiBd raiyat ejccted'from a liolding 

undTrtpared («) ^lien the I'aiyat has, before the date of 
for Bowing. Ijjg ejectment, sown or planted crops in any 

land comprised in the holding, he shall he entitled, at 
the option of the landlord, either to retain possession 
of that land and to use it for the purpose of tending 
and gathering in the crops, or to receive from the 
landlord the value of the crops as estimated by the 
Court executing the decree for ejectment; 
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(6j when the raiyat has, before the dAte of his ejectment, 
prepared for sowing any land comprised in his holding, 
but has not sown or planted crops in that land, he 
shall be entitled to receive from the landlord the value 
of the labour and capital expended by him in so pre¬ 
paring the land, as estimated by the Court executing 
the decree for ejectment, together with reasonable 
interest on that value; 

(c) but a raiyat shall not be entitled to retain possession 
of any land or receive any sum in respect thereof 
under this section where, after the commencement of 
proceedings by the landlord for his ejectment, he has 
cultivated or prepared the land contrary to local usage, 
{d) if the landlord elects under this section to allow a raiyat 
to retain possession of the land, the raiyat shall pay to 
the landlord, for the use and occupation of the land 
during the period for which he is allowed to retain 
possession of the same, such rent as the Court execu¬ 
ting the decree for ejectment may deem reasonable. 

This provision sapersodes sonic of the recent deoisioni^ So it was held 
a sale for arrears of rent under section 66 of Bengal Act VIII of 1869, the 
growing crojp standing on tho land passes to the purchaser at the auction-saie, 
eawept when it has been speciallj* exoopted by the notification of sale, or a custom 
to the contrary has been proved—(Afatoollah Sirdar v. Dwarkauath Moitiy, 
I. L. R,, 4 Cal., 814), This provision is, however, consistent with the spirit of 
dedisions in (Jubraj Roy v. W. Mackeusiie, 6 C. L. R,, 231, and Juggut Chunder 
Roy alias Bashi Chunder Roy v. Rup Chand Chango, 1. L. R., 9 Cal., 48). 

The effect of an order of ejectment under section 63 of Act VIII of 1869 
(B.O.), is to dispossess the raiyats, not only of the land, but also of the crop 
standing thereon, tho object of such an ejectment being to terminate completely 
the connection between the parties as landlord and tenant —(In the matter of 
Durjan Mahton v. Wajid Hossein, 1.1. R., 5 Cal., 135). 

“ The obvious difference between sale and ejectment is this; when a raiyati 
holding is sold up he gets tho money which includes the value of the crop on the 
ground. Why, when he was ejected, should he lose it ? In regard to this point the 
Rent Commission said‘ There are in the existing law no provisions as to the 
amy-going crop; and, as anaturaloonsequeuce, when a tenant is ejected While the 

crop is on the ground, the right to this crop is a constant source of dispute 
Utigatioti. We have enacted that when a raiyat is ejected in execution of a 
deem—and this we have just shown is the only way in which he can be ejected 
--4knd there are upon the land at the time of the ejectment growing crops or 
other ungathered products of the earth, which but for the ejectment such raiyat 
would, have been entitled to reap or gather, such raiyat shall, notwithstauding 
such ejectment, be entitled to reap or gather such crops or products, and may use 
the l^d for the purpose of tending, reaping, gathering, and removing the same ; 
8^ in the event ^ his so, he shall be liable to pay a reasonable sum for 
. the use and occupa^on of the land for these purposes (section 86), We have, 
however, thought it rearonable to allow the laudfurd an dptioh of taking such 
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crops or products at a reasonable yaluatioa, if be gives notice of his intention to 
do BO at the time when lie applies for ezecution. If the landlox^ and tenant 
cannot agree as to the value of the crops or products, the Court may, upon the 
application of either of them, determine such value, and the order so determin¬ 
ing such value shall have the force of a decree.’ The principle seems to be a very 
sound one that the landlord should not by choosing his time for ejectment not 
only min his raiyat but should himself benefit by the crop in the ground which 
the raiyat has sown and which he is entitled to roap.”~(The Hon’ble Sir Stuart 
Bayley in Council.) 


157 . When a plaintiff institutes a suit for the ejectment 

W&rOoM to to a, he if he th^s fit, dam 

®t 8-8 alternative reUer that the defendant be 

o men. declared liable to pay for the land in his pos¬ 

session a fair and equitable rent to he determined by the Court, 
and the Court may grant such relief p,ccordingly. 

158 . (1) The Court having jurisdiction to determine a 

Application to deter- posscssion of land may, on the ap- 

mine inoidente of ten- plication of either the landlord or the tenant 

of the land, determine all or any of the fol¬ 
lowing matters, namely:— 

(а) the situation, quantity, and boundaries of the land; 

(б) the name and description of the tenant thereof if any; 
(c) the class to which he belongs,* that is to say, whether/ 

he is a tenure-holder, raiyat Iioldin^ at fixed rates, 
occupancy-raiyat, non-occupancy*raiyat, or under- 
raiyat, and, if he is a tenure-holder, whether he is a 
permanent tenure-holder or not, and whether his rent 
is liable to enhancement during tlie continuance of his 
tenure; and 


(d) the rent payable by him at the time of the application. 
(2) If, in the opinion of the Court, any of these maiters 
cannot he satisfactorily determined without a local inquiry, the 
Court'may direct that a local inquiry he held under Chapter XXV 
of the Code of Civil Procedure by such Revcnue»-officer as the 
Local Government may authorize in that behalf by rule made 
under section 392 of the said'Code. 

(8) The order on any application under this section shall 
have the effect of, and be subject to the like appeal as, a decree. 


This section is useful to a andlord when he wants to have the incidents of: 
a single tenancy determined. When he wants to have the incidents of a large 
number of tenancies in a local area settled, he has to proceed under section loS 
mte. The provisions of this section are meant to be a substitn^ie for ih^Ct for 
, interchange of pottahs and kabnlyats of ffie former law. The iBent'ComniWon 
jobserved 5—“ Closdy connected with this point is the omM^ion frbm tibljeft 

■ '• ■ "iS;'' 
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Bill o£ any provisions similar to those of the existing law as to raiyats being en* 
titled to pottahs, and landlords being entitled to kabulyate, and the procedure 
for enforcing the rights so declared. We have just observed that very little use 
has been made of these provisions by those for whose benefit they were intended. 
This observation was more particularly concerned with their use as a means of 
reducing to writing the conditions regulating the relation of landlord and temint. 
There is, however, another purpose for which they might have beou" used, that 
is, as a means to obtain an authoritative settlement of some essential question 
connected with the tenancy and in dispute between the parties thereto—the rate 
of rent, for example, qr the quantity of land held by the tenant. The landlord 
may contend that iho raiyat holds twenty bighas of land, while tho raiyat declares 
. that he has but fifteen. Year after year tho contention is renewed. The land¬ 
lord threatens a measurement, which tho raiyat, afraid of a venal Amin and a vary¬ 
ing polo, desires to avoid. A bribe to the yomastah or compliance with some 
petty cess, defers tho final settlement of the question for a year; and the follow¬ 
ing year it arises again, perhaps deterring the raiyat from going to his landlord’s 
hac^ri to pay his rout, lest he should be subjected to a demand, the justice of 
which he will not admit. Or some fields in tho raiyat’s holding are by him main¬ 
tained to be second class I'ice land .and assessable with tho prevailing or usual 
rate for land of this class, whilst the landlord avers that they are fii*st class rico 
land and should pay a higher rout. At every rent day tho point is discussed ; 
and an amount of irritation is kept up which is not in harmony with the friendly 
relations which should exist b(stwoen a landlord and his tenantry. It is very 
desirable that facility be afforded for tho ready settlement of questions like these 
which are constantly arising in this countr}", more especially in consequence of 
tho absence of boundaries and fences and the want of an exact survey upon an 
uniform standard. It might have been thought that tho landlord, iu the first 
case, could easily have the question settled by tendering a pottah and demanding 
a kabulyat for twenty bighas; and the landlord, in the second case, by tendering 
a pottah and demanding a kabulyat for the field as first plass rice land : but if 
the land turned out to be nineteen and a half bighas instead of twenty, or one 
of the fields was found to be of some middle class kind of land, the suit, 
according to the decision of the highest tribunal in India, must fail, aud tho 
parties be sent away, the,real question in dispute unsettled, and their feelings 
roused and embittered by litigation. Thus, these provisioils of the existing law 
have become ineffectual for the only purpoS'e for which tho people cared to use 
them and found they might have boon beneficially used. While omitting 
what has been found aselcss in practice, wo have endeavoured to supply the want 
thus indicated by experience.” * 


CHAPTER XIV. 

Sale por Arrears under Decree. 

Tliis chapter provides for sale of tenures or holdings in execution of decree, 
for arrears of rent of tho same. If, however, a tenure or holding is sought to 
ba sold in execution of decree for arrears of rant of some other tenure or hold¬ 
ing, the decree-holder ^ill have to proceed under the Civil Procedure Code, and 
this chapter shall not aj^ply. 

It is not ^nite correct to say tliat the provisions of this chapter do not 
apply to putni tenures. All that section 195 (e) po$t provides is that " nothiog 
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in this Act shall afioct any enactment relating to putni tenures, in so &ir as it 
relates to those tenures.” Observe that the section does not say that nothing 
in this Act shall not apply to putni tenure, bdt that nothing shall affect the putni 
enactment—which obviously means to say that the provisions of this Act do 
not modify or alter or control the putni enactments; e. y., the putni tenures 
still continue to bo saleable under the special procedure, Reg. VIII of 1819, 
Regulation I of 1820 and Act VIII of 1865 (B.C.). But from this it does not 
follow the provisions of this Act do not apply to putni tenures. Those provisions 
may apply to putni tenures, over and above the summary procedux'e of the 
putni enactments. For a similar construction under Act XV of 1877, see (Golap 
Ghand v. Kristo Chundor, 1. L. R., 5 Cal., 314; Khoselal v. Gunosh Dutt, I. 1^ 
Bl, 7 Cal., 690; Niajubutulla v, Wajid Ali, 10 C. L. R., 333; Biharilal v. Mungola 
Nath, I. L. R., 5 Cal., 110). 

Is the landlord decree-holder bound to sell the tenure or holding 
under this chapter, before proceeding against any other property ?—This 

chapter provides for sales of tenures in respect of which the arrear was due; 
and section 65 provide.s that rent will be the first charge upon such tenure. !IJhe 
law in respect of a sale of tenure is therefore placed on equal footing with 
revenue sale law of the country ; and sub-section (2) of section 143 of the Act 
provides that subject to its pi’ovisions, the Civil Procedure Code shall apply to 
all suits between hindlord and tenant. We have seen also that an application 
for execution of a decree obtained in a suit has boon held to be an application iu 
the suit itself— (Vide Bihary Lai v. Goburdhun Lai, I. L. R., 9 Cal., 446; 
Mangul Pi'osad Dichit v. Giija Kant Lahiri, I, L. R., 8 Cal., 57). 

The question, therefore, is whether the procedure of sale laid down in this 
chapter (XIV.) is only a different niodo of procedure from that given in the Civil 
Procedure Code ? Or is this the only procedure that can be adopted in. execution 
of a decree for rent of a tenure or holding ? *For the first view of the question 
it may be said that chapterXI Vlays down rules for sales of tenures in execution of 
decrees for their arrears, and not for other pn'oceedings that can be taken in exe¬ 
cution of such decrees; that if the tenure or holding on account of whose rent 
the decree is obtained is sought to be sold by the landloid decree-holder, the 
procedure will be as laid down iu this chapter, and the decree-holder will derive 
all the advantaged of a sale under it but that he is quite welcome to proceed 
against other property or in any other way, if he chooses to do so, and that in 
such cases ho shall have to proceed under the Civil Procedure Code. For the 
second view it may bo argued that the Civil Procedure Code is subject to the 
pi'ovisi<ias of this Act (sub-section (2) of section 143 ante), and that rent being 
the first charge at least upon an occupancy-holding or permanent tenure (section 
65 ante), the decree for rent is like a mortgage decree or even higher than that, 
and the decree-holder cannot proceed against any other property or against the 
person of the tenant, until ho first puts up the tenure or holding to sale. The 
analogy may further bo extended by saying that as in case of arrears of revenue, 
the Government cannot go beyond the estate in the first instance, so the landlord 
cannot go beyond the tenuio or holding at once. The question under the new 
Act is therefore not without difficulty. Under the old law it has been held that 
if a Court orders the sale of an estate in execution of a decree for rent agawst 
other landed property before proceeding against the tenure upon which the arreax'. 
accrued, a civil suit will lie to set aside such order—(Jokee Lai v. Nuraingh 
Narain Singh, 4 W. R. (Act X) 5; compare Byjnith Sahoo v. Lidia Seetul 
Prosad, 10 W. R., F. B., 66). Under the constructions of Bectians 105 to 110 of 
Act X of 1859, Peacock, C.J., held that for arrears of reuttnf a saleable under- 



THEI tBENG^AIi TET!?AWJt 


%1B 

tenure, the other immoveable property of the debtor caimot be attached in 'the 
first instance—(Desaratullah v.«Nawab Nazim Sidhi Nazznr AK Khan Bahadur, 
10 W. R., 341; 1 B. L. B., A. C., 217). 

The learned Chief Jnstico observed : “ Section 80, Act X of 1869 (section 
67, Act VIII of 1869 (B.C.), and section 17, Act VI of 1862, B,C.) enacts that 
process of execution may be issued against either the person or property of the 
judgment-debtor; but the process shfJl not bo issued simultaneously against 
both person and property. # # # Having laid down that general rule, 
section 109, Act X, (section 65, Act VIII of 1869, B.C.) enacts that in the execu¬ 
tion of any decree for'tho payment of money under this Act, not being money 
due as arrears of rent of a saleable under-tenure, the judgment-creditor may 
apply for execution against any immoveable property belonging to his dehtdi?, if 
satisfaction of the jadgmoht cannot be obtained by execution agsdnst the person 
or moveable property of the debtor within the district in which the snit was 
jfnstituted. * * * That section shows clearly that, as a general rule, process 
of execution for a money-decree, under this Act is not to be levied in the first 
instance by attachment of immoveable property. The Legislature seems to have 
been anxious to guard against the sale of immoveable property in execution of 
decrees under the Bent Law, until the moveable property should have been first 
exhausted. Section 105 (section 69, Act VIII of 1869, B.C.) however forms an 
exception to that rule, and provides that nndor-tenurcs which by title-deeds or 
the custom of the country are transferable may be sold in the first instance for 
their own arrears. But then this section (section 61 of Act VIII of 1869, B.C.) 
provides that no order for the sale of any such under-tenure shall be made when 
a warrant of execution has been previously issued against the person or moveable 
property of the judgment-debtor, so long as sucb warrant remains in force; from 
which 1 infer that the Legislature considered that no other execution could be 
issued before the application to<scll the under-tenure except an execution against 
the person or moVeablo property of the debtor. I can scarcely conceive that the 
Legislature, if they bad considered that an attachment of the general immoveable 
property of the debtor might be made in the first instance, would not have pro¬ 
vided that the under-tenure should not be sold so long as a warrant should remain 
in force against the other immoveable property, as well as when a warrant should 
remain in force agaiust the moveable property. I therefore think that even for 
arrears of rent of a saleable under-tenure, the other immoveable property of" the 
debtor cannot bo attached in the first instance.” ■ In Kristoram Roy v. Janokee- 
nath Boy, I. L. R., 7 Cal., 748, it was held that the decision of Desaratullah v. 
Nawab Nazim Nazar Ali Khan, cited above, does not apply to sections 89 to 61 
of Act Vm of 1869 (B.C.) Field, J., observed in this case: “ Section §1 of Bengal 
Apt vm of *1869 enacts: ‘ If after sale of any such under-tenure in execution of 
such decree, any portion of the amount decreed remains due, process may he applied 
for «md issued against any other propei;Jry, moveable or immoveable, belongihg to 
the, debtor.’ Now this is the first provision contained in the Act which allows 
eixeputibn to be taken out against immoveable property, and having regard to the 
‘point of time at which the judgment-creditor is here allowed to proceed against 
the defitpr’s immoveable property, it may well seem that it was not the intention 
of the L^d^lature to allow him to proceed against immoveable property until 
after the sale of the under-tenure. This was in fact the construction placed 
upon seption 106 of Act X of 1859 by the decision to which I have just refei^d. 
But although, as 1 have said, the provision above quoted is the first specifip piro- 
yision in Bengal Act VIII of 1869, which pillows process pf execution to fee ^en 
out .against immoveable property, there is another section in the ‘ Act whi(^' ap¬ 
pears to Have a very important bearing uj^ the question, t, seo^on 34, 
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enaoto t'' SAr^e as in this Act is othsrmse provided, suits of .every ,dB^);iptiop,, 
bronght for any cause of action arising under this Act, and all proceedings j^nera* 
in, shall be regulated by the Code of Civil Procedure.’ The effect of the decision 
of their Lordships of the Privy Council in the case of Doolar Ohand, Sahoo 0 . 
Lalla Cbabeel Chand, 3 C. L. B., 564, is, tliat that section extends to rent suits 
the provisions of the Code of Civil Procedure concerning execution and the 
property which may be taken in execution, and that the result of this extension 
IS, that a Judgment-creditor in a case, such as that with which I am now dealing, 
has the option of proceeding either against the under-termro or against the 
other moveable or immoveable property of his Judgment-debtor. In that case 
the question before their Lordships was whether what had'boea sold in execution 
of wrent decree was the under-tenure itself or merely the right, title, and interest 
of the Jndgment-debtor. Their Lordships refer to section 59 of Bengal Act VIII, 
of 1869, and say: ‘ The Maharajah, if he had pleased was authorized to apply 
for the sale of the ieunre.’ They then quote the words of that section, and pro¬ 
ceed as follows: * It appears, therefore that althongh the Maharajah might, if hp 
had pleased, have applied to sell the tenure in execution of his decree, he bad 
also a power to proceed against other property of the defendant.’ Prom this it, 
appears to have been the opinion of their Lordships of tho Privy Council that the 
effect of section 34 was, as I have already said, to give the Judgment-creditor 
the option of proceeding to sell the nnder-tenure or proceeding against any other 
property of the judgment-debtor. It is deserving of notice that Sir Barnes 
Peacock, who was the Chief Justice of this 0001 % and who delivered the Judg¬ 
ment in the case of Desaratullah, was one of the Lords of the Privy Council who 
heard the case to which I have Just referred; and this fact is strong to show that 
the old law, as settled by Desaratullah’s case, was not overlook^ in putting a 
construction uppn the new Act of 1869, which incorporated, by reference, the 
provisions of the Code of Civil Procedure. It therefore, appears to us that, as 
the law now stands, we must take it that the ddbisiou in the case quoted upon 
the old section 105 of Act X of 1859, is not applicable to sections 59 to 61'of 
Bengal Act 111 of 1869.” Upon this case, I made the following remarks in my 
first edition; “ With duo deference to the learned Judges who decided this case, 
it ought to ho observed that the decision is hardly correct and for these reasons ; 
(1) the decision is against the express words of section 34 of Act VII of 1869 
(B.C.) That section says; “ Save as in this Act otherwise provided, all pro¬ 
ceedings shall be regulated by the’Civil Procedure Code,” and section 61 of Act 
VIII of 1869 (B.C.) did, as a matter of fact, provide that other immoveable proper¬ 
ty cannot be sold befoi-e the tenure. Tho Civil Procedure Code was therefore sub¬ 
ject to tl^s provision; (2) the question mooted in this decision was not the subject 
of decision in Doolar Cl^nd Sahoo v. Lai Chand Chabeel. That decision turned 
ireon the wordings of the sale proclamation ; (3) the passage q^ftoted from the 
jravy Council Judgment is at best an obiter dictum; (4) by the words “ other 
property of the defendant in the passage quoted,” their Lordships of the Privy 
Gouueil might have meant only moveable property; (5) the fact that Sir Banies 
Peacock was a Judge in Doolar Chand Sahoo and still did not say anything abput 
Desaratullah's case, shows that it was not meant to be overimled. .If thei^ Lo^ 
ships had intended such a thing, nothing was easier than to say so so za^y 
words; and (6) even under Act VIII of 1869 (B.C.) it had been expressly 
that under section 61 of Act VIII of 1869 (B.C.) the dooree-holder is not W- 
titled to proceed against immoveable property before proceeding against moVeh^le. 
property—(Hurrish Chnnder Roy v. The Oblleotor of Jessore^ I. L. B., 3 
712) This opinion has been adopted in the recent case of Lalit Mohan v. 
tlebi, I L. E., 14 Cat, 14. The judgment of the Court (Norris and Qhosh, JJ.) 
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was as follows: “ Two questions have been raised before us by the learned Counsel 
for the appellant: Ist, that under the terms of the kabnliyat, creating the tenancy 
between the parties, the landloinJ is bound to sell the tenure itself in the first 
instance j 2nd, that under the provisions of the Rent Law (Bengal Act VIII of 
(1869) the decree-holder is not entitled to sell any other immoveable property 
before biiuging to sale the tenure itself. * * *. The 2nd point is by no 
means free from difficulty under the provisions of Act X of 1859, there seems 
to have been no doubt that such a proceeding as the decree-holder now desires 
to adopt was unauthorizod—see (Dcsaratulla v. Nazim Nuzur Ali, 1B. L. R., 
A. C., 216, and Jokeo Lai v. Nursing Naraiu, 4 W. R., Act X, 5). But then the 
question arises whether under Bengal Act VIII of 1869 it is authorized. The 
learned Government pleader who appeared for the decree-holder contended that, 
under Act VIII of 1809, the decree-holder was entitled to sell either the tenure 
or any other immoveable property as he pleased; and in support of his conten¬ 
tion, he relies upon the decision of the .Tudicial Committee in the case of 
(Doolar Chand Sahoo v. Lalla Chabil Chand, L. R., 6 I. A. 47; 3 C. L. R., 561; 
and upon the case of Kristo Ram Roy v. Janoki Nath Roy, I. L. R., 7 Cal., 748), 
decided by a Divisional Bench of this Court. The Divisional Bench which de¬ 
cided that case has put a certain construction upon the ahove-montioned decision 
of the Judicial Committee, and it is a construction which is certainly favourable 
to the decree-holder; and if wo were prepared to adopt the same construction, 
there would be no difficulty in holding that the judgment-dehtor’s contention 
must fail. But we entertain doubts whether the result of the Judicial Com¬ 
mittee’s decision is what it has been hold to be by the Divisional Bench. It will 
be observed from an examination of the case before the Privy Council that the 
only question that came before it for consideration Wiis wliat passed imdcr the sale 
held by the Court on the 15th of July 1872, whether it was the tenure or simply 
the right, title, and interest of the, judgment-debtor therein; and their Lordships 
held that what the decree-holder intended to sell, and what was in fact sold by 
the Court, was not the former, but the latter. In arriving at this decision they 
referred, among other matters, to the petition of the decree-holder, and the in- 
ventoiy attached to it, describing the property which he requested to be sold, 
and also the provisions of sections 59 and 34 of Act VIII of 1869; and then they 
observed—“that although the Maharajah (the decree-holder) could if he 
had pleased, have applied to sell the tenure in execution of his decree; he had 
q.1an the power to prevent against the property of the judgment-debtor.” The 
words “ the property of the judgment-debtor" as used by the Judicial Com¬ 
mittee in this passage, evidently refer to the property described in the decree- 
holder’s petition and inventory, and were not used by them, as we understand, 
as denoting any property other than the tenure. And we are inclined to think 
that the question whether it was competent to the decree-holder to sell any other 
immoveable property than the tenure in the first instance, was not considered by 
the Judicial Committee, and that it is stilPan open question. Upon an exami¬ 
nation rf Bengal Act VIII of 1869, and comparing the several sections thereof, 
so for they bear upon the matter before us, with the corresponding section of 
Act X of 1869, it would appear that barring the provisions of section 34 of Act 
Vni of 1869, the law on the subject was substantially the same under both the 
Acts; and the question arises whether by reason of that section the decree- 
holder has the right that is now claimed for him. Section 34 of the Act mns as 
follows Save as in this Act is otherwise provided, suits of every description 
)»oiq;ht for any cause of action, ai'ising under this Act, and all proceedings 
^roin, slmll he regulated by the Cede of Civil Procedure passed by the 
Gbvetndr-General ih Council in relation to Civil Procedure as now are, w 
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from time to time may be in force; and all the provisione of said Act and of such 
other enactments shall apply to such suits. . Tl^ matters for consideration upon 
this section are (1st) whether there is any provision in. tho Act itself regulating 
the order in which the under-tenure and other immoveable property belonging 
to tho judgment-debtor should be sold; (2nd) whether tho words “ all proceed¬ 
ings therein shall be regulated by the Code of Civil Procedure” confer upon the 
decree-holder the right of electing to sell, in the first instance, the tenure, or any 
other property, as he pleases. Upon tha two matters indicated alK)ve, we are of 
opinion that there is distinct provision in sections 59 to 61 and 65 of Act YIII of 
1869 indicating that, in the case of a decree for rent accruing upon an nnder- 
tennre, the under-tenuro shoald be sold in the first instance before any other im¬ 
moveable property can be sold ; and that, therefore, notwithstanding that it is 
optional with the decree-holder either to sell tlie whole tenure under the Rent 
Law, or simply the interest of the judgment-debtor, as it may exist upon the 
day of sale, under the Cfivil Procedure Code, ho is bound to follow the order 
in which the property, upon which the rent has accrued, and other properties 
belonging to tho tenant, may bo brought to shle, as indicated in the above sec¬ 
tions. In view of the opinion expressed by the Divisional Bench in the case 
referred to above, we should, had wo considered the question raised in this appeal 
one of general importance and likely to recur, have thought it proper to refer 
this case to a Full Bench. But Act VIII of 1869 lias been repealed, and an 
entirely new Act has come into operation, aud.so wo think a reference to a Full 
Bench is necessary.” 

159 . Whore a tenure or holding is sold in execution of a 
decree for arrears due in respect thereof, the 
pwo^sw si* toT^lvoidf purchaser shall take subject to the interests 
auoe of inoumbranoes. defined in tliis chapter as “ protected interests,” 

but with power to annul the interests defined in this chapter as 
" incumbrances ” : 

Provided as follows: 

(a) a registered and notified incumbrance within the mean* 
ing of this chapter shall not be so annulled except in 
the case hereinaftel* mentioned in that behalf; 
w the power to annul shall be exercisable only in manner 
by this chapter directed. 

The old Acts. —Section 66 of Act VIII of 1869 (B.G.) and^ Bcotion 16 of 
Act VIII of 1865 (B.O.) prescribed: ” The purchaser of an undor-tennre under 
the provisions of sections 59 and 60 of this Act shall acquire it free of all in* 
cnmbrances which may have accrued* thereon by any Act of any holder of the 
said ander-tenure, his representatives or assignees, unless the right of making 
such incumbrances shall have been expressly vested in the holder by the written 
engagement under which tho undor-toiiurc was created, or by the subsequent 
written authority of tho person who created it, his representatives or assignees, 
provided that nothing heroin contained shall be held to entitle the pnrohaser to 
eject khndkasht raiyats or resident and hereditary cultivators, nor to cancel bond 
Me engagements made with raiyats or cultivators of the classes aforesaid by any 
nOlder of the under-tenure or his representative, except it be proved in a regnbr 
suit to be brought by such purchaser for the adjustment of his rent that a higher 
rate would have been demandable at tho time such engagement was contracted 

61 
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by his predecessor. Nothing in this section shall be held to apply to the ptnv 
chaser of a tenure by the previous holder thereof, througli whose fault the tenure 
was brought to sale.” Section 64 of Act VIII of 1869 (B.C.) and section 108 of 
Act X of 1859 provided; “ If a decree is given in favor of a sharer in a joint 
undivided estate, dependent taluk or other simDar tenure, for money due to him 
on account of his share of the rent of an under-tonuro situate in such undivided 
estate, taluk or tenure, no order for the sale of such under-tenure in execution 
of such decree shall be made unless and until all moveable property (if any), 
which such judgment-debtor may possess within the jurisdiction of the Court in 
which the suit was instituted, shall have been seized and sold in execution of 
such decree, and sale of such property, if any, shall have proved insufficient to 
satisfy the judgment. In such case, such under-tenure, if of the nature deathb¬ 
ed in section 59, may be seized and sold in execution of snch dooree, according to 
the ordinary procedure of the Court, and not in the manner provided in the said 
section, and every such sale shall have such and the same effect as the sale of 
any immoveable property sold in execution of a decree not being for arrears of 
rent payable in respect thereof.”' 

The changfes. —Thus while the old Act made only such tenures as are by 
title-deeds or custom of the country transferable subject to execution sale for 
arrears of rent, the now Act makes (1) all tenures saleable in execution of 
decrees for arrears of rent, and (2) not only the tenures but also holdings. But 
tenures or holdings arc saleable in execution of decree for arreai'S of rent only ; 
and not only for arrears of i-eni but the rent must be duo in respect of the tenure 
or holding which is sold; they are not declared by this section saleable in all 
cases, and the purehasor at a sale for a money decree other than rent or for a 
rent-decree where the rent is not dno in respect of the tenure or holding which 
is sought to be sold will not .acquire under this section his tcnnrd or holding free 
of all incumbnahees. Moreover,.while under the old law a distinction was made 
between the j'ont decree obtained in respect of an under-tenure by a shareholder 
and that by the sole owner, the new Act makes no such distinction; so that the 
purchaser at a sale in execution of a decree for rent obtained by a shareholder 
will acquiin the tenure free of all incumbrances; observe also that this section 
contemplates the sale of the tenure or holding itself and not the right and in¬ 
terest of the judgment-debtor, the tenant. 


WhBre a tenure or holding is sold.— -It should be observed that what this 
section says is, ‘ whore the tenure or holding is sold,’ not where the judgment- 
debtor’s right and interest are sold. So the tenure or holding is to be attached 
and advertised for sale (sections 163 and 164) and what the purchaser acquires 
is the tenure or holding (sections 163,164,169). The law on thm subject is there¬ 
fore the same Us under the old law,—soe (Shyam Chand v. Brojonath, F. B., 12 
B. L. R., 21 W. R. 94; Rash Bihari v. Peary Mohan, I. L. R., 4 Cal., ^6; 
iFeolal Sing v. Gunga Parsad, I. L. R., 10 Cal., 996; Sanye Chunder v Huro 
Cbaader, I. L. B., 10 CuL, 496). See pp. 283 —285. But where it was clear 
from the proceedings that wliat was sold was the interest of the judgment-debtor 
only, the sale was confined to that interest only and did not extend to the entire 
tenure. ' 


In execution of « ^nt decree a^inst one of several joint-bolden of a 
tenure, when it is clear that what is sold, and intended to be anM io ^ f 

of the judgment-debtoi. the sale must bo confine^o nasa the 1 
of the 3 udgraent.debtor only. A and his three sisters^ were mteroat 

eeto moTOk In eiecatum o£ a deetea ofeinad agaiartTCi^, 

to B. mMfst ttken broogU » 
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xmder Aofe VIII (B.O.) of 1869 against A for arrears of rent in respect of the 
moosaii, and obtained a decree, in execution of ^wbich ho applied not for a sale 
of the tenure, as he might have done under section 59 of that Act, Init for ** at¬ 
tachment and sale of the judgment-debtor’s property.” Upon this proclamations 
for sale were issued under Act VIII of 1859. The sale notification was headed 
under section 246 of Act VIII of 1859,” and notified the sale of the rights 
and interests only of the jndgmont-dcbtnr. At this sale, C became the. purchaser 
and was put in possession of the mouzab. Thereupon B the pnrcihasor at the 
first execution sale, and a third person D w’ho had meanwhile purchased the 
share of A’s sisters, sued C for possession. It was held tiiat B and 11 were entitled 
to possession, for that C had acquired nothing under his purchase—(Doolar 
Ch^d Sahoo v. Lalla Cliaboel Clmnd, and Lalla Bisshosvar Doyal, C. L. R., 
561). So on the construction of a sale certificate and proclamation of sale 
purporting to be made under sections 59 and 60 of the Rent Act, it was hold that 
what passed by the sale was not an nnder-tonui’o but merely the right and inter¬ 
est of the judgment-debtor therein. The declaratory portion of a sale pro¬ 
clamation is not by itself sufficient to override the description of the property in 
the body of the document—(Dwarkanath v. Aloko Ohunder Seal, 1. L. R., 9 
Cal., 641). 

A co-sharer selling a tenure or holding for his share of rent As wo 

have already observed, this Act makes no distinction between a fractional co- 
sharor’s rent and the rent duo to all the co-sharers. Under section 65 both those 
rents are charges on the tenure or holding, and under section 159, the purchaser 
takes the tonuroor bolding sold in execution of a decree for arrears duo in respect 
thereof, whether obtained by a co-sbarcr or the entirq owner. It is doubtful, 
however, if the Act meant to ovejTulo’all the decisions under the old Act on this 
point, because the equitable considerations wl^ich render it improper that a co- 
sharer should bo able to pass the whole tenure in execution sale of his decree for 
fractional rent still apply under the old law. 

A sharer in a joint undivided estate, dependent taluk or other similar 
tenure, cannot cause the tenure itself to be sold in execution of a decree for 
his share of the rent; ho can only sell tJie rights and inlei ests of the tenant in 
such under-tenure, so far as his own share is concerned. The toiiufo will be sold 
under the ordinary ‘procedure of the Court for the sale of immoveable property. 
Where a decree-holder is only a sharer in a joint undivided estate, and the pro¬ 
perty sold is a share in a guntee tenure, the sale was doclaiod to have taken place 
under this section, under which only the rights and interests of tlio defaulter 
can pass—^Meortunjoy Chowdhry r. Klictternath Roy, .5 W. R., (Act X), 71; ITun- 
dolal Roy r, Gooroo Chum Bose, 5 W. R., 6.; Gobind CUunder y. flam Ohunder, 
22 W. R., 421.) Where decrees for aiTears of rent had been obfadnod by fractional 
share-holders in a tenure, and in execution thereof a moiety of the tenure had been 
$pld, it appeared that the other moiety hod been sold at the same time in oxocu- 
^on of a mortgage decree against some of the judgment-debtors in tbe rent suits. 
On an objection being taken to tho confirmation of such sale on the ground that 
the whole tenure should have been sold in execution of rent decrees, it was held 
that all that the decree-holders were entitled to have sold was the right, title, and, 
interest of their judgment-debtors, and that they were in the position of ordinary 
creditors having no lien on tho tenure; and that, consequently, the mortgagor 
being entitled to enforce Ms lien against tho moiety covered by his mortga^, the 
gale of the remaining moiety in satisfaction of the rent decrees was a go(m toJoj 
and conld not be set aside—(Mohendra Coomar v. Heera Mohan and IsWiesynn 
Dflsi e. Gopal Das,^ 1. 14 , R., 7 Cal, 723.) A portion of a tenure cannot be thC 
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subject of a sale under section 64, Bengal Act VIII of 1869, so as to give tbe 
puTobaser the same privilege m be would acquire by the purchase of an entire 
tenure under sections 69 and 60.' A landlord who was in receipt of a half share 
of the rent of a ceiiiain tenure caused that share of the tenure to be sold in 
execution of a decree for arrears of rent. After such sale A, the purchaser,' 
took possession. Subsequently the tenant executed a mortgage, and a decree 
being obtained by the mortgagee tlie whole tenure was brought to sale in 
execution thereof and |mrchased by the, mortgagee, who proceeded to oust A. 
In a suit by A to recover possession of his share of the tenure on the footing 
of his purchase, it was held that he could not make out a title to the half 
tenure with the privilege attaching to the purchase of an entire tenure under 
sections 59 and 60 of Bengal Act VIJI (rf 1809, and that as it appeared that 
the mortgagor whose rights and interests only were thus sold, was only one of 
several co-sharers; in the absence of the co-sharers who wero not parties to the 
suit, A was not entitled to the relief he sought—(G. M. Roily v. Hur Chuuder 
Ghose, I, L. R,, 9 Cal., 722), the recorded tenant of a mvurasi niokarari tenure 
died leaving G lus son and heir, who sold the tenure, which eventually came 
into the hands of the plaintiff’s father, and afterwards on lus death became 
vested in the plaintiffs, but neither they nor their father, though they made 
attempts to do so, over obtained the i-egistratiou of their names as tenants. 
R, one of the two share-holders in the zemindari, brought a suit for arrears of 
rout of the tenure against G, and in execution of the decree he obtained in that 
suit the tenure was sold and purchased by the other zemindar, by whom 
the plaintifFs wero disposaessed. It was held that the plaintiffs wero not 
precluded by tlie fact that their names were not registered as tenants, under 
section 26 of the Rent Act, from bringing a suit to recover possession of the 
tenure. The holder of the decree, iii execution of which the tenure was sold, 
assuming him to be only a sharclxjlder in th«j zemindari right, had no right 
.under section 64 to sell the tenure, but ouly the interest of the person against 
whom the decree was passed. The onus was on the defendant to show that 
the sale under the decree for j’eut was of such a nature as to give him priority 
over the plaintiffs.—(Kristo Chundcr v. Rajkrisfco, I. L. R., 12 Cal., 24; .boo also 
Asbanulla Khan Bahadur v. Rajendra Chundm, I. L. R., 12 Cal., 464). 

Tenure cannot be resold a second time. —A tenure purchased in execu¬ 
tion of a decree for the current i-ont duo therefrom cannot be again resold for the 
aiTears of rent which had accrued on account of arrears of former years. Those 
arrears become the personal debt of the former proprietor, and must be recovered 
from him. The tenure itself is hypothecated for the rent of the current year, 
and can only be sold for the rent of the current year—(Musst. Lateefun u. Shaikh 
Meajan, 6 W. R., 112.) 

The Court remarked: “ Those an*ears (i. e., for the previous yours) became the 
personal debt of the former proprietor (i-c., tenant), and must bo recovered from 
him. The tenure itself is hypothecated for the rent of the current year, and can 
only be sold for arrears of the cun-ent year.” 

This decision was followed in Paran Gour v. Hemanta Knmari, I. L. R., 12 
Oal. 597. But see sections 66 and 163 and 160 of this Act. 

Effect of reversed or void decree on sale— Where a plaintiff had oh- 
tamed an ex-parte decree against a defendant, and in execution of that decree had 
sold the defendant's under-tenure, and this ex-parte decree was afterwards set 
^de, it was held that the sale was valid, though the decree under which it had 
taken place was invalid, and the defendant was not allowed to recover the nnder- 
tenure; unless he could prove that the purchase wpiS not a hm&flde one, and that 



SEC. 16Q.] 


THE BlN^AIi TENANCY ACT. 


485 


the purchaeer was acting in collusion with tho decreo>holder>~(Jan Aii v. Jan Ali 
Chowdhry, 1 B. L. R., 56; 10 W, R., 154). ^Peacock, C.J., in delivering judg¬ 
ment. referred to the case of Chunder Kanta Surma v. Bissesym* Surma Chnoker- 
bnttj, 7 W. R., 312, in which Nprman, J., had made the following remarks: “ It 
is important to observe that, if a sale tokos place in execution of a decree in 
force and valid at the time of tho sale, the property in the thing sold passes to 
the purchaser; and if the decree or judgment be afterwards reversed, the reversal 
does not affect the validity of the sale or tho title of the purchaser.” No suit will 
lie to set aside the sale of an estate in execution of a decree for aiTears of rent at 
enhanced rates according to a prior decree obtained ex-par6e for enhancement, sub¬ 
sequently reversed on special appeal. This case was decided under Act X of 1859, 
au(YNorman, J., says: “We think it clear that the lower Courts were right in dis¬ 
missing the suit. The new plaintiff had his remedy under section 58 of Act X of 
1859, to apply to set aside the judgment within 15 days after tho process for en¬ 
forcing tho judgment was executed, if tho story he now sets up is true. He might 
have paid the money into Court, or applied to stay the proceedings in the second suit 
pending the appeal in the first. He had no right to hold back and pay nothing, 
and having' done so, ho must take the consequence. As it is the decree becamo 
final, and the sale under it was perfectly regular. And although the defendant 
is not in the position of a purchaser without notice of the proceedings in tho 
suit, we think he has a perfect valid title to the property he has bought”— 
(Doorga Prosad Pal Chowdry v. Jogesh Prokash Gungopadhya, 4 W. R., (Act 
X), 38.) In another case, however, a contrary view was held by the Court, where 
Morgan, J., says : “ On the reversal of tho decree in execution of which the sale 
took place, the sale itself made while that decree under review fell”-—(Sheik 
Bhoolloo V. Ram Narain Makerji, Sp. W. R., 129). Where it appeared that tho 
decree was barred by limitation, tho sale in execution of such decree was de¬ 
clared invalid—(Golam Asgar v. Lukhi Moni IJebi, 5 B. L. R./> 68; 13 W. R., 
273); so also when tho original deci*ee was passed without jaiisdiction—-(Jadu 
Nath Kundu Chowdry v. Braja Nath Kundu, 6 B. L. R., Ap., 90). 

With power to annul “ incumbrances.”— Pro»wo (b) -peaks of the power 
to annul incumbrances. Tho sale itself, however, does not cancel the incum¬ 
brances but only gives the purcliaser a power to do so, of which he may elect to 
avail himself, or wjiich he may lose by not exeinising—(Gobind Chunder Bose e. 
Alimoddin, 11 W. R., 160; ModUoo Sudan Koondoo v. Ramdhun Ganguli, 12 
W. R., 383; 3 B. L. R., A. C., 431), Compai-e (Ranee Sumoroayee v. Sutish 
Chunder Roy, 10 Moo. 1. A., 123; 2 W. R,, P. C., 14; Khajah Assanoollah e. 
Obhoy Chunder Roy, 13 Moo. I. A., 317 ; Kazee Munshee Aftaboodeen Mahomed 
V. Sanio<Bla, 23 W. R., 245; Rajah Suttya Sarun Ghosal v. Mohesh Chunder 
Mitter, 2 B. L. R., P. C., 30: 11 W. R., P. C., 10; Tara Chand Dutt v. Mnsst. 
Wakenoonnissa Bibi, 7 W. R., 91; Koylash Chunder Dutt v, Jabur Ali, 22 W. 
R., 29). In Annoda Churaii Das Biswas v. Mathura Nath Dass Biswas, I. li, 
R., 4 Cal., 860; 4 C. L. R., 6, a different view was entertained. The Court held 
in this case that nnder Bengal Act VIII of 1865, section 16, under-tenures 
become void ipso facto by tho sale and are not merely voidable at the option of 
the purchaser. So in Mohim (Jhnnder Mazumdar v. Jotirmoy Ghose, 4 O. L. R,, 
422^. These two decisions have been virtually superseded by the Pull BeucH 
decision in the case of Titu Bibi, Munsnrnnnissa Bibi, Ibrahim Mollah v Mobes 
Chnnder Bagchi, I. L. R., 9 Cal., 683 ; 12 C. L. R., 304. 


160. The following shall be deemed to be protected inters 

(a) any under-tennre existing from the 
time of the Permanent Settlec^t; 
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(b) any under-teniiro recognized by the settlement-proceeds 
ings of any current temporary settlement as a tenure 
at a rent fixed for the period of that settlement; 

{c) any lease of land whereon dwelling-houses, manufactories, 
or other permanent buildings have been erected, or 
permanent gardens, plantations, tanks, canals, places 
of worship, or burning,' or burying grounds have been 
made; 

(rf) any right of occupancy; ^ 

{e) the right of a non-occupancy-raiyat to hold for five yeai’s 
at a rent fixed under Chapter VI by a Court, or under 
Chapter X by a Revenue-officer; 

(/) any right conferred on an occupancy-raiyat to hold at 
a rent which was a fair and reasonable rent at the time 
the right was conferred; and 

( g) any right or interest which the landlord at whose ins¬ 
tance the tenure or holding is sold, or his predecessor 
in title, has expressly and in writing given the tenant 
for the time being permission to create. 

Upon the motion of the Hon’ble Baboo Peary Mohan Mukerji that clauses 
(o), (e) and (/) of this section should be omitted, the Hon’blo Sir Steuart Bay- 
said: “ 1 wish to meet the Hon’ble Member on one point on which he spoke, 
bttt I would firstr point out tliat the protection to subordinate interests against ,, 
which the Hon’ble Member protests is pi’ecisely the protection given in case of sales 
for arrears of Government revenue. I admit, however, that in regard to clause \ 

(c) , though the danger of injury is such as may safely be overlooked, in regard 
to its bearing on Government revenue, yot the danger of seriously lessoning the 
rent of the superior holder by protecting absolutely all interests created under 
clause (c) is not imaginaiy, and we ought, if possible, to safeguard the landlord 
against ic. It can be met by an adaptation.of section 13 of Bengal Act VII of 
1868, and I propose therefore to inscH a clau.se to that effect. It will be pre¬ 
cisely the same as the section of the Bengal Act in a modified form so as to make 
it run with this chapter. It will come in after section 167 of the Bill. To 
this extent I am prepared to meet the Hon’ble Member’s objection, bift no fur¬ 
ther.” 

These ” protected interests ” have been mainly taken frpm. the sale laws. 
Gompture the notes given under section 6, pp. 67-68. Clauses (e), (</) and possi- 
(/)' additions. It should be irecollected that all these interests are pro¬ 
tect^ only against the purchaser, but they are not necessarily so against the 
landlord who pute up the tenure or holding to sale. Still clause (c) will imply 
that the making of dwelling houses, tanks, &&, are presumptive evidence of 
such tenures being permanent, and clause (f) will throw us back not to the fair 
and reasonable rent of the time when the question may arise, but to the fair and 
reasonable rent at the time when the right was conferred. It is necesR»iry to 
consider clause (f) closely: of course occupancy right is protected under clause 

(d) , which means that the occupancy raiyat will not be ousted by the purchaser, 
but are all occupancy raiyats entitled to hold as against an auction-purchaser at 
a «ale under section 159, at a fair and reasonable rent ? cWse (f) seems to 
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raCer to oooapancy rights conferred and not acquired. Possibly raiyats who have 
acquired occupancy rights under section 20 are^fprotected by secnon 35. Sup¬ 
pose that an occupancy raiyat has made a manufactory upon his holding or a 
burning ground, and the tenure-holder under whom he holds is contemplating to 
oust him for these acts; in the meantime his landlord sells up his tenure for 
arrears oM-ent. The purchaser is restricted by clause (c) to proceed against the 
acts of the occupancy raiyat which could possibly be impeached by his predeces¬ 
sor. Now if the auction-purchaser cannot impeach those acts, presumably his 
predecessors could not. Hence the making of a manufactory, or dwelling 
houses, or burning ground is presumptive evidence of the tenure being perma¬ 
nent. The only remedy of tlio superior bolder, therefore, would be to restrain 
the*tenant from building a dwelling house or making a burning ground, &c. 

Improvement on permanent structure :—lu a suit to avoid an under¬ 
tenure by the purchasers at an auction sale for arrears of 0-overnment revenue, the 
defendants contended that the tenure was created prior to the Permanent Settle¬ 
ment, and that some portions of the land comprised in it were covered with per¬ 
manent structures and improvements, and that, accordingly, it was protected under 
exceptions I and 4 to section 37 of Act XI of 1859, but the lower Court gave a 
decree to the plaintiff and annulled the under-tenure. Held by White, J., that, 
notwithstanding a party may fail to show that his tenure was created prior to 
the Permanent Settlement, yet he is entitled to the benefit of the 4th exception 
in respect of any permanent structure that may be upon his holding—(Bhogo 
Bibi ». Ram Kaiito Roy Cliowdhry, I. L. R., 3 Cal., 293; Brojosundar Biswas v. 
Gouri Prosad Roy, S. D. A, (1852) 645; So Gobind Chunder t; Joy Chunder, 
I. Jj. R., 12 Cal., 329.) The Court observed in this case :—“ The first point for 
our consideration is, whether lands on which gardens have been made are 
protected by Act XI of 1859, sec. '37, fi*om the effect of a sale for arrears of 
revenue, unless they liave been expressly leased for that purpose. No doubt 
three successive Revenue Sale Laws, Reg. X of 1822, Act XII of 1841, and 
Act I of 1846, were to this effect, but the language of Act XI of 1859 is 
different, and is capable of the more liberal interpretation in favor of the 
tenant. This constmetion has been adopted by Birch and Mitter, JJ., in 
unreported special appeal, 1796 of 1876, Sheik Joofail AH v. Ram Kant Rai 
Chowdhuri, and throe appeals decided simultaneously, and also by White and 
Mitter, JJ., in the case of Bhago Bibi v. Ram Kant Roy Chowdhuri. We were 
at one time inclined to doubt the correctness of this opinion, but after examina¬ 
tion of proceedings in the Legislative Council, we have come to the conclusion 
that the alternation in the terms of the law was deliberate, so as to protect all 
tenants oeraing within the terms specified.” 

The benefit of clause (c) is limited to improvements effected hand fide and' to 
permanent buildings erected before the sale ; it does not extend to any thing 
subsequently constructed merely for the purpose of defeating the rights of the 
auction-purchaser. Subject to this reservation, it does not matter whether the 
improvements have been effected by the present holder or by some previous 
occupier (Asgar Ali v. Asmat AH, I. L. R., 8 Cal., 110). 

161. Por the purposes of this chapter— 

Meaning of •Mnoam- (») the term “ meumbranoe,” used with 
«nd^***noSiied”^ovm^ reference to a tenancy, means any lien, suh* 
” tenancy, easement, or other right or interest 

created by the tenant on his tenure or holding, or in 
limitation of his own interest therein, and not bkng a 

/ 
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protected interest as defined in the last foregoing 
section; 

(6) the term “ registered and notified incumbrance,** used 
with reference to a tenure or holding sold or liable to 
sale in execution of a decree for an arrear of rent due 
in respect thereof, means an incumbrance created by a 
registered instrument of which a copy has, not less 
than three months before the accrual of the arrear, 
been served on the landlord in manner hereinafter 
provided. 

A mortgagee obtained a foreclosure decree on the 18th December 1854 against 
the heirs of the registered holder of a mokurari iktemrari tenuin, and was put 
into symbolical possession by the Couit, but the decree was appealed against, and 
while the appeal was pending the* zemindar sued the said heirs for arrears of rent 
due before the foreclosure decree, and sold under an ex-parte decree and appointed 
sezawals. The mortgagee had tendered the rent for December, wbicb was re¬ 
fused, and he was told that no rent would be received until the sezawals were 
dismissed. The sale took place in April 1855, and in May 1855 the mortgagee 
applied to have his name registered, which application was refused. The ze¬ 
mindar had full notice of the mortgagee’s title and proceedings. Under these 
ciroumstancea the sale was set aside, apparently on the ground that the auction- 
purchaser could not, under the law then in force, avoid the mortgagee’s title— 
(Forbes v. Baboo Luchm^pput Singh, 10 B. L, R., 1,39; 14 Moore’s I. A., 330). 
Before Act VIII of 1865 (B, C.), the lease must have expressly reserved the 
right of sale for* arrears to entitle; the purchaser to avoid incumbrances— (Mohima 
(tundra D^ v. Cyoroo Dass Sein, 7 W. R., 285; Shahabuddin v. Fateh Ali, B. 
L. R., Sup. Vol., 646; 7 W. R., 260; Brindabun Ohunder Ohowdry t>. Brindabun 
Chunder Sirkar Chowdry, 8 W. R., 407; L. R., I. A., 178; Satcowry Mitter v. 
Useemuddeeu Sirdar, S. D. A. (1851), 626; Mehorunnesa Bibi v. Hnrehum Bose, 
10 W. B., 220; Meer Jaseemuddin v. Shaikh Mansur Ali, 6 B. L. R., Ap., 149; 
15 W. B., 11). The law has, however, changed since the passing of Act VIII of 
1865 (B. Q.), and all incumbrances are now liable to cancelment by a sale in 
execution of arrears of ront. The right, title, and interest of A in a certain 
nnder-tennre was brought to a sale for rent obtained against him by B, and 
purchased by B himself. B at the time hold another decree against A for 
arrears of rent of the same under-tenure. C, to whom A had previously mort¬ 
gaged the under-tenure, thereupon having forec1o,sed the mortgage, insti¬ 
tuted a suit for possession against A and B, and obtained a do^ee for posses¬ 
sion. After this decree, but before C got actual possession, B caused the 
under-tenure to be sold in execution of his other decree against A, and again 
became himself the purchaser. C having shortly afterwards obtained possession 
under his decree was dispossessed by B, who took possession through the Court 
under his second purchase. G thereupon instituted proceedings under Act VIII 
of 1859, section 269, in which he was successful and regained possession. In a 
Bait brought by B to set aside the proceedings and for adjudication of title: 
Sddy that B had a good title to the under-tenure, and that he was not bound, be¬ 
fore bringing the under-tenure to sale under his second decree, to give notice 
to 0<*-Laidley v. Qunnesh Ohunder Sahoo, I. .L. R., 4 Cal., 438. B held 
one-anna of ten-anna share purchased by B and H, and had paid rent to the kut* 
Idnadar on such one-anna slmre, and had his name registered as owner of such 
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one<«Jina sliare in the sherista of the kutkinadar. The kntkinadar having after¬ 
wards brought a suit against B and H alone foy arrears of rent of the entire ten- 
annas, and having obtained a decree, and in execution of this decree put up to 
sale the entire ten-annas share: Meld, that as the sale-certificate related only to 
the share of B and H, B’s one-anna share did not pass under such sale—(Bhugee- 
ruth Berah v. Moneeram Bauerji, 1. L. R., 4 Cal., 855). At a sale of an 
under-tenure for ai-rears of rent under Act VIII of 1869, section 66, the growing 
craps standing on the land passes to the anction-purclfaser, except when it has 
been specially excepted by the notification of sale, or a custom to the contrary 
has been proved—(Afatoollah Sirdar v. Uwarkauath Moitry, I. L. B., 4 Cal., 
814.) The plaintiff purchased a mourasi taluk at a sale in execution of a 
dedteo obtained against the talukdar for arrears of rent, and then sued to recover 
DOBsession of certain lands held by the defendants within the taluk. The defence 
was that the lands in question wore held by the defendants, under a potta which 
had been granted to their ancestor, in 1733, by the then talukdar&in respect of 
certain sorvicos to bo performed by the gi'fintoes and their descendants. The 
Court of first instance found that the potta* was genuine, and dismissed the 
plaintiff’s suit. On appeal the Subordinate Judge found that the potta was a 
forgery; and that, although the lands had been gmnted to the defendant’s ances¬ 
tor in respect of service, yet the plaintiff was entitled to khas possession, as he 
did not require the services to be performed. He therefore decreed the plaintiff’s 
claim. Held that the decree was right, for having found that the potta on which 
the defendants chiefly relied was a forgery, the Subordinate Judge was not 
bound, as a matter of law, to presume that the tenure was a permanent one 
merely from tho fact of long possession of the lands—(Nobin Ohunder Dutt v, 
Modun Mohan Pal, I. L. B., 7 Cal., 677). Where decrees for ai’rears of rent had 
been obtained by fractional shareholders in a tenure, and in execution thereof 
a moiety of the tenure had been sold, it appeared that the other Inoiety had been 
sold at the same time in execution of a mortgage deci'ee against some of the 
judgment-debtors in tho rent suits. On an objection being taken to the confir¬ 
mation of such sale on the graund tliat the Avhole tenure should have been 
sold in execution of rent decrees, it was held that all the decree-holders 
were entitled to have sold was the right, title, and interest of their judg¬ 
ment-debtors, and^ that they were in the position of ordinary creditors hav¬ 
ing no lien on the tenure; aud that, consequently, the mortgagor being 
entitled to enforce his lien against the moiety covered by his mortgage, 
the salo of the remaining moiety in satisfaction of the rent decrees was a 
good sale, and could not be set aside—(Mohendra Coomar Dutt v. Heera Mohan 
Coondoo ftnd Ishanesvari Dassi v. Gopal Das Dutt, I. L. B., 7 Cal., 723). A per¬ 
son seeking to obtain the benefit of section 12, Bengal Act VII* of 1868, must 
give some pnnuS/acte evidence to show that the incumbrance which he seeks to 
avoid is an incumbrance falling within Jhe terms of the section,— i. e., an inoai 4 - 
branoe imposed on the tenure by some one who ]OTeviously held it—(Bailash 
Bashini v. Goculmani, I. L. R., 8 Cal., 238 ; Durga Prosunno v. Kali Das, 9 0. 
L. R., 449; Gobindanath v. G. M. Reily, 1. L. R., 13 Cal., 1). The Court (Prin- 
sep and Trevelyan, JJ.) remarked : “It seems to us that a purchaser of an under- 
tenure who seeks to enforce his rights under s. 66 of the Rent Act is bound to 
show that the person whom he seeks to eject holds under an incumbrance of tlio 
nature therein specified—an incumbrance that he is entitled to avoid. The law 
does not provide that he shall obtain the under-tenure free of all incumbranoe, 
but only ‘ of incumbrances which may have accrued thereon by any holder oi 
the said under-tenure ’ without specif authority from his landlord. Gonee- 
quently the plaintiff n^ost start his case by showing that the title of the de- 
fpndent so accrued,” ^ 
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162. When a decree has been passed for an arrear of rent 

Application for »aie of ^uc for-a tenure or holding, and the decree- 
tenure or holding. holder applies under section 235 of the Code 

of Civil Procedure for the attachment and sale of the tenure or 
holding in execution of the decree, he shall produce a statement 
showing the pargana, estate and village in which the land com¬ 
prised in the tenure or holding k situate, the yearly rent payable 
for the same and the total amount recoverable under the decree. 

Section 235 of the Civil Procedure Code provides : “ The application for^,the 
execution of a decree shall be in wxnfciug verified by the applicant or by boiup 
other person proved to the satisfaction of the Court to bo acquainted with tl^ 
f^ts of the case, and shall contain, in a tabular form, the following particulars 
(namely)— • 

(а) the number of the suitj 

(б) the names of the parties ; 

(c) the date of the decree; 

(d) whether any appeal has been preferred from the decree; 

(e) whether any and what adjustment of the matter in dispute has been 

made between the parties subsequently to the decree j 

(f) whether any and what previous applications have boon made for execu¬ 

tion of the decree and with what i-esult; 

(g) the amount of the debt oi’ compensation, with the interest (if any), due 

upon the decree, or other relief granted thereby j 

(h) the amount of costs (if any) awarded ; 

({) the name of the person against whom the enforcement of the decree is 
souglit; and * 

(J) the mode in which the assistance of the Court is required, whether by 
the delivery of property specifically decreed, by the arrest and impri- 
sonment of the person named in the application, or by the attachment 
of his property, or otherwise as the nature of the relief sought may 
require.” 

163. (1) Notwithstanding anything contained in the 

Code of Civil Procedure, when the decree- 
holdcr makcs the application mentioned in the 
last forcgoing section, the Court shall, under 
, section 245 of the said Code it admits the ap¬ 
plication and orders execution of the decree as applied for, issue 
simultaneously the order of attachment and the proclamation 
required by section 287 of the said Code. 

(2) The proclamation shall, in addition to stating and spe¬ 
cifying the particulars mentioned in section 287 of the said Code, 
announce— 

(u) in tbe case o! a tenure or a bolding of a raiyat bolding 
at fixed rates, that tbe tenure or bolding will first be 
put up to auction subjexst to tbe registe^ and notified 
incumbrances, and will be sold subject to those ineum- 
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Frances if the sum bid is ^sufficient to liquidate the 
amount of tho decree and costs, and that otherwise it 
will, if the decree-holder so desires, be sold on a subse¬ 
quent day, of which due notice will be given, with 
power to annul all incumbrances; and 
{b) in the case of an occupancy-holding, that the holding 
will be sold with power to annul all incumbrances. 

(3) The proclamation shall, besides being made in the 
maihncr prescribed by section 289 of the said Code, be published 
by fixing up a copy thereof in a conspicuous place on the land 
comprised in the tenure or holding ordered to be sold, and shall also 
be published in such manner as the Local Government may, 
from time to time, direct in this behalf. 

(4) Notwithstanding anything contained in section 290 of 
the said Code, the sale shall not, without the consent in writing 
of the judgment-debtor, take place until after the expiration of 
at least thirty days, calculated from the date on which tho copy 
of the proclamation has been fixed up on the land comprised in 
the tenure or holding ordered to be sold. 

Section 245 of tho Civil Proceduj’o Code provided: “ The Court, on receiv* 
ing an application for the execution of a decree, shall ascertain jvhether such of 
tho requirornents of soctious 235, 23tJ, 237, and *238, as may be applicable to the 
case have been complied with, and if they have not been complied with, the 
Court may reject the application or may allow it to be amended then and there or 
within a time fixed by the Court. Every amendment made under this section 
shall be attested by the signature of tho Judge. 

** When the application is admitted, tho Court shall enter in the register of 
the suit a note of the application and the date on which it was made, and shall 
order execution of the decree according to the nature of tho application: 

“ Provided that, in the case of a decree for money, the value of the pro¬ 
perty attached shall, as nearly as may be, correspond with the amount for which 
tho deore| has been made.” Por section 235 vide notes under section 162 
ante. 

Section 236 prescribes: Whenever an application is made for the attach¬ 
ment of any moveable property belonging to the judgment-debtor but not in his’ 
possession, the decree-holder shall annex to the application an inventory of the 
property to be attached, containing a reasonably accurate description of the 
same.” 

Section 237 : “ Whenever application is made for tho attachment of any 
immoveable property belonging to the judgment-debtor, it shall contain at the 
foot a description of the property sufficient to identify it, and also a speoifioat^;' 
of the judgment-debtor’s share or interest therein to the best of the belief of the 
applicant and so far as he has been able to ascertain the same. Every such'^ dQ<^, 
miction and specification shall be verified in manner hereinbefore provided ’ 
the verification of plaints.” » 1 

And section 238: “ If tbe property be land registered in the Oofieotor’s 
offiOe, the application for ^tachment shall he accompanied by an anthentiek^" 
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extract from tlie register of such office, specifying the persons registered pro¬ 
prietors of, or as possessing any tmnsferable interest in the tonnre or its reveoue, 
was liable, pay revenue for snch land and the shares of the registered proprie¬ 
tors.'* 

Section 287 of the Civil Procedure Code provides : “ When any property is 
ordered to be sold by public • auction in execution of a docroo, the Court shall 
cause a proclamation of the intended sale to be made in the language of such 
Court. Such proclaroatibn shall state the time and place of sale and shall specify 
as fairly and accurately as possible— 

(а) the property to be sold; 

(б) the revenue assessed upon the estate or part of the estate, when the ^- 

perty to be sold is an interest in an estate or part of an estate paying 
revenue to Government; 

(c) any incumbrance to which the property is liable; 

(d) the amount for the recovery of which the sale is ordered ; and 

(e) every other thing which the Court considers material for the purchaser 

to know in order to judge of the nature and value of the pro¬ 
perty. 

“ For the purpose of ascertaining the matters so to be specified, the Court 
may summon any person whom it thinks necessary, and examine him in respect 
to any such matters, and require him to produce any document in his possession 
or power relating thereto. 

“ The High Court shall, as soon as may be after this Code comes into force, 
inake rules for the guidance of the Courts in exercise of their duties under this 
section. The High Court may from time to time alter any rales so made. All 
such rules shall be published in the local official Gazette, and shall therex^on have 
the force of law. As regards his own Court and the Court of Small Causes at 
Bangoon, the Recorder of Rangoon shall be deemed to be a ‘ High Court ’ within 
the meaning of this paragraph. 

“ Nothing in this section shall apply to cases in which the execution of the 
decree has been transferred to the Collector.” 

Of which due notice will be given. —What is a due notice under this sec¬ 
tion ? A fresh proclamation is contemplated under section 165. If the nazir at 
the time of the postponement gives notice of the next day of sale will that 
suffice ? 

The Local Government ha.s directed that “ the proclamation shall, in addi¬ 
tion to the places prescribed in section 103 (3) of the Bengal Tenancy Act and 
in section 289 of the Code of Civil Procedure, be also published in the Mai Ka- 
’ chon,.or rent office of the estate and at the local thaua.” (Notification, dated 
aOth February, 1886.) 

Section 289 of the Civil Procedure Code provides: “ The proclamation shall 
be made, in manner prescribed by section 274, on the spot where the property is 
attached, and a cop^ thereof shall then be fixed .up in the Court-house, and in 
the case of land paying revenue to Government also in the Collector’s office. 
If the Cetort so direct, snch proclamation shall also be published in the local 
official Gazette and in some local newsmper, and the costs of snch publication 
shall be deemed to be costs of the sale.” 

And section 274 says: “ If the property be immoveable, the attachment shall 
be made by an order prohibiting the judgment-debtor from tranaferring or chaaging 
the property m any way, and all persons from receiving the same from him by 
purchase, gift or oihorwise. The order shall be proclaimed at some place on 
W adjacent to »uoh property by beat of drum or other onatomary moae, and a 
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copy of the order shall be fixed up in a conspicuous part of the property and 
of the Court-house. When the property is land! paying revenue to GoTommont, 
a copy of the order shall also bo fixed up in the office of the Collector of the 
District in which the laud is situate.” 

See notes under section 174, post. 

Section 290 of the Civil Procodui-o Code provides: “ Except in the case of 
•property mentioned in the proviso to section 269, no sale under this chapter shall, 
without the consent in writing of the judgment-debtor, fake place until after the 
expiration of at least thirty days in the caso of immoveable property, and of at 
least fifteen days in the case of moveable property, calculated from the date on 
whiph the copy of the proclamation has been affixed up in the Court-house of the 
Ju^e ordering the sale.” 

164. (1) When a tenure or a holding at fixed rates has 
been advertised for sale under the last fore- 
inc^ul^eott^register^ SectlOUj it shall hc put Up to aUCtloU) 

thSSSr' subject to registered and notified incumbrances ] 
and, if the bidding roaches a sum sufficient to 
liquidate the amount of the decree and costs, including the costs 
of sale, the tenure or holding shall be sold subject to such 
incumbrances. 

(2) The purchaser at a sale under this section may, in 
manner provided by section 167, and not otherwise, annul any 
incumbrance upon the tenure or holding not being a registered 
and notified incumbrance. , > 

The Bent Commission observe in their report 

“ 184. The principle borrowed from the revenue sale laws of making sub¬ 
leases and incumbrances voidable upon the sale of a tenure for arrears of rent 
sometimes works great hard.ship to innocent persons. It appears to a majority of 
UB very desirable to prevent this hardship if possible ; and we have devised 
certain means which we hope will successfully accomplish this object. We have 
provided (section 205) that when a tenure or uuder-tenuro is notified for sale, the 
amount of the decree and costs may bo paid into Court by any one who has an 
interest which would be endamaged by the sale of such tenure or under-tenure 
free of incumbrances. The amount so paid may be recovered as money lent from 
the persoh in consequence of whoso default to pay rent the tenure or under¬ 
tenure was notified for sale. • 

” 185. The object of making sub-leases and incumbrances Voidable upon 
the sale of a tenure for arrears of rent,is that the superior landlord’s seeuritv 
his rent may not be impaired. ^ 

“ If the sub-leases and incumbrances of a tenure have not absorbed so much 
of the tenure-holder’s profits as to render the interest left him insufficient to 
meet the rent which ho pays to the proprietor of whom he bolds his tenure • .if 
the tenure, subject to these sub-leases and incumbrances will sell for a sum 
sufficient to satisfy any decree that can be passed for arrears of the rent payable 
by the tenure-holder—it cannot be said that the proprietor-landlord’s seenri^ for 
his rent has been impaired so far as to bring the case within the above object 
The right of rab-letting and creating incumbrances belongs to every tenuie- 
holdw—such is the common law of the country. So long as’the landlord is 
certain of the rent to which he is entitled, he cannot justly complain of thaexer- 
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dise of this right or claim to interfere with it. When, however, the exercise of 
the right extends so far as to endeftiger the landlord’s rent, to impair the seenrit^ 
for such rent e^orded by the sale of the tenure by public auction, the case u 
altered, and the landlord may reasonably demand that these sub'leases and im 
cumbrances be avoided, which have rendered the I'emaining interests of the 
tenure-holder an insufficient security for the rent payable by him. 

“ In this view of th§ matter, we have enacted (sections 203, 206) that a 
tenure, under-tenure or occupancy-hoMihg, about to be sold in execution of a 
decree for arrears of its own i*ent, shall firat be put to auction, subject to certain 
incumbrances, and, if the sum bid is sufficient to liquidate the amount of the 
decree and costs, shall be sold subject to such incumbrances.. If the highest 
amount bid is not sufficient to liquidate the decree, the decree-holder, that is, the 
landlord, may then claim to have the tenure, &c., sold free of incumbrances. 
Such sale is not to be had immediately, but upon a subsequent sale-day not less 
than fifteen or more than thirty days afterwards; and a notification of such 
tenure being about to be offered for sale free of incumbrances must be posted up 
on some conspicuous place upon the land of the tenure. The effect of these 
provisions will be, that persons, who hold sub-leases and incumbrances, will not 
be endamaged if the bidding on the first sale-day reaches an amount sufficient 
to satisfy the decree, and the tenure is in consequence sold subject to incumbran¬ 
ces. If, on the other baud, the bidding on the first sale-day does not reach an 
amount sufficient to satisfy the decree, such persons will have time to protect them¬ 
selves from injury by paying in the amount of the decree (which they subsequently 
recover from the defaulter), and so preventing such a sale of the tenure as will 
avoid incumbrances. 

“ 187. It has appeared to us that the superior landlord ought, to have notice 
of the creation of the incumbrances to which the above protection is afforded, and 
that this protection ought not to bb extended to all incumbrances indiscriminate¬ 
ly. We have accomplished this by defining the term ‘ incumbrances ’ to mean 
and include every incumbiunce, lien, sub-lease, or subordinate interest which the 
defaulting holder of the tenure, undcr-tenure or occupancy-holding was by law 
competent to ci-eate in derogation of his own interest, and which was created by 
an instrument in writing duly registered, a copy of such instrument being served 
upon the person to whom the rent of the tenure, under-tenure, or occupancy- 
holding is payable. This provision will, we tmst, prevent fraud, if sought to be 
accomplished by setting up sham incumbi’ances afW the sale. It will also ena¬ 
ble an intending purchaser to ascertain the I’eal value of property about to be 
sold, and he will probably bid more than if he was in a state of uncertainly on 
rais point. We have provided for incumbrances created before the commence¬ 
ment of the Act'by instruments in writing duly registered under the law applica¬ 
ble to them, by allowing a copy of any such instrument to be served within six 
mohfbs after the commencement of the Act. Mr. O’Kinealy would extend the 
same privilege to unregistered incumbrances created before the Act, which were 
not required to be registered by any law in force at the time of their execution; 
but a majority of us are apprehensive lest this might induce some persons to set 
Up incumbrances fabricated for the purpose. 

“ With the exception of these registered incumbrances, of tbe creation of 
irhioh the superior landlord has had notice, and which are protected in the ease 
a sale of the tenure subject to incumbrances, a purchaser will be entitled to 
annul all incumbrances imposed upon the .tenure by any holder thereof, 
^ representatives or assignees, unless in the case of incumbrances allowed by 

the right of creating the same was expr^ly granted by the written etigage# 
Sii^’t zander which the tenant was originally let into posaession, or by tbe subee- 
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qneut written anthorit]i: of tlie person who let him into possession, or of the re- 
pi^entatives or assignees of such person—(sootiou 210). Kkndkasht raiyats or 
resident and hereditary cultivators are not, however, liable to ejectment under 
this rule, nor can a purchaser cancel bond fide engagemeuts made with them, un¬ 
less he can show that a higher rent would have boon fairly demandable at the 
time when such engagements wore conti’acted : he may, howCver, proceed under 
the provisions of the Act to enhance the rents of all other raiyats. We have 
provided in accordance with a decision pf the Privy Council, that the judgment- 
debtor himself, or any person acting in fraudulent collusion with him for the pur¬ 
pose of disencumbering the tenure, shall not bo entitled to avoid incumbran- 
oes.’* 

* The Rent Commi.ssion recommended that occupancy-holdings also should be 
first sold subject to registered and notified incumbrances. But that recommenda¬ 
tion was modified, as the following from the Statement of Objects and Reasons 
shows Bill No. I:—“ Among the objections to the scheme thus propounded by 
Jbhe Commissioner was one to the effect that it was unsuited to the ease of oc¬ 
cupancy-holdings. This objection is admitted* by Mr. Reynolds and by the Gov¬ 
ernment of Bengal to bo, as a rule, well-founded, inasmuch as an ordinary ooou- 
panoy-holding is not likely to be .saddled with incumbrances which should be 
respected at a sale. It appears, however, that there are, in some parts of the 
country, occupancy-holdings of large extent, the land of which is sub-let on such 
terms, that the interest of the lessee is of considerable value. Under these cir- 
oumstances, the proper course appears to be that proposed by the Government of 
Bengal, namely, that occupancy-holdings should, as a rule, be sold at once with 
power to annul all incumbrances, but that the Local Government should have 
power to direct that the occupancy-holdings in any Jocal area should be, in the 
first instance, put up subject to incftmbrancos as if they were tenures; and it is 
on these lines that the present Bill is drawn.” , • ' 


I 165. (1) If the bidding for a tenure or a holding at fixed 
Bale oftenure or hold- rates put up to auction undcr the last forego- 
Sf InSmbY^ces.^’and ^Bg scction docs not rcach a sum sufficient to 
effect thereof. ’ liquidate tlio amount of the decree and costs 
as aforesaid, and if the decree-holder thereupon desires that the 
tenure or holding he sold with power to avoid all incumbrances, 
the officer holding the sale shall adjourn the sale and make a 
fresh proclamation undcr section 289 of the Code of Civil Pron . 
ceduro, announcing that the tenure or holding will be put up to 
auction and sold with power to avoid all incumbrances upon a 
future day specified therein, not less than fifteen or more than 
thirty days from the date of the postponement; and upon that 
day the tenure or holding shall be put up to auction and sold 
with power to avoid all incumbrances. ' h 

(2) The purchaser at a sale under this section ma^y 
manner provided by section 167, and not otherwise, ann^ 
incumbrance on the tenure or holding. ;'' 


X66. (1) When an occupancy-holding has been adverjjsed 
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for sale under section 163, it shall be put u 
hSSng with powotTo to auction and sold with power to avoid 
Sd incumbrances. 

(2) The purchaser at a sale under this 
section may, in manner provided by the next following section, 
and not otherwise, annul any incumbrance on the holding. 

See section 168. 

167. (1) A purchaser having power to annul an incum- 
^ ^ , ,, brance under any of the foregoing sections 

ing incumbrance* under and desirmg to annul the same, may, within 
the foregoing aeo ion*. from the date of the sale or the date 

on which he first has notice of the incumbrance, whichever is 
later, present to the Collector an application in writing, request¬ 
ing him to serve on the incumbrancer a notice declaring that the 
incumbrance is annulled. 

(2) Every such application must be accompanied by such 
fee for the service of the notice as the Board of Revenue may 
fix in this behalf. 

(3) When an application for service of a notice is made to 
the Collector in manner prescribed by this section, he shall 
cause the notice to be served in compliance therewith, and the 
incumbrance shall be dedmed to be annulled from the date on 
which it is so served. 

(4) When a tenure or holding is sold in execution of a 
decree for arrears due in respect thereof, and there is on the 
tenure on|ho^ng a protected interest of the kind specified in 
section iSf^Sause (c), the purchaser may, if he has power under 
tliis chapter to avoid all incumbrances, sue to enhance the rent 
of the land which is the subject of the protected interest. On 
proof that the land is held at a rent which was not at the time 
the lease waiS granted a fair rent, the Court may enhance the rent 
to such amount as appears to be fair and equitable. 

This sub-section shall not apply to land which has been held 
for a term exceeding twelve years at a fixed rent equal to the 
rent of good arable land. 

Tide notes under sections 159 and 161. It is a settled law that the effect 
of a sale is not facto to annul and avoid incumbrances, but they are only 
voidal^e at the option of the purchaser which option should be execcised imme- 
diatel]?. Bee notes under auction-purchaser, pages 68-71; 3 B. L. E., 431; 1. b. 
E., 9 Cal., 683; 12 0. L. E., 304. Tide Art. 121 of the Limitation Act, 

168. (1) The Local Qovernment may, from time to time, 
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by notification in the official Gazette, direct 
oSup".o^hoidinga**be that occupancy-Iioffiings or any specified class 

of occupancy-holdings in any local area put 
up for sale in execution of decrees for rent 
due on them sliall, before being put up with power to avoid all 
incumbrances, be put up subject to registered, and notified incum¬ 
brances, and may by like notification rescind any such direction. 

(2) While any such direction remains in‘force in respect of 
any local area, all occupancy-holdings, or, as the case may be, 
occupancy-holdings of the specified class in that local area, shall, 
for the purposes of sale under the foregoing sections of this 
chapter, be treated in all respects as if they were tenures. 

169. (1) In disposing of the’proceeds of a sale under 
Bales for diaposai of tliis cliaptcr, the following rules, instead of 
tho Buie-prooeeda. tliosc prescribed by section 295 of the Code of 

Ciril Procedure, shall be observed, that is to say :— 

(а) there shall first be paid to the decree-holder the costs 
incurred by him in bringing the tenure or holding to 
sale; 

(б) there shall, in the next place, bo paid to the decree-holder 

the amount due to him under the decree jn execution 
of which the sale was made*; 

(c) if there remains a balance after these sums have been 
paid, there shall be paid to the decree-holder tlierefrom 
any rent which may have fallen due to him in respect 
of the tenure or holding between the institution of the 
suit a*nd the date of tho sale; 

(</) the balance (if any) remaining after tho payment of the 
rent mentioned in clause (c) shall, upon the expiration 
, of two months from the confirmation of the sale, be 
paid to the judgment-debtor upon his appli/jation. 

(2) If the judgment-debtor disputes the decree-holder’s 
right to receive any sum on account of rent under clause (o), the 
Court shall determine the dispute, and the determination shall 
have the force of a decree. 

If there are two co*8liaroi*s, being the landlords of tho same tenure or holding; 
ftud both hold separate dociees against the tenant, bnt the tenure or holding is 
sold at the instance of one of them, is tho other entitled to share in tho proceeds 
of the sale ? Clause (&) seems to give priority to the decree-holder at whose 
instance the sale took place so for as tho amount of his decree is concerned. But 
still I should think that equitably the other’s decree should have priority over 
the claim provided for in clause (c). The decision under sub-section (2) is |ier- 
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haps open to appeal hut not open to a regular suit. The Bengal Tenancy Act 
possibly does not apply to houses^r buildings, and therefore there is no priority 
of rent realised by the sale of house or building for which the rent was duo— 
Manik Lai Vono Lai v. Lakha, I. L. R., 4 Bom., 429. 

Section 29.5 of the Civil Procedure Code provides : “ Whenever assets are 
realised by sale or otherwise in execution of a decree, and more persons than 
one have, prior to the realisation, applied to the Court by which such assets are 
held for execution of decrees for money ^against the same judgment-debtor, and 
have not obtained satisfaction thereof, the assets, after deducting the costs of 
the realisation, shall bo* divided ratoably among all such persons : 

Provided as follows:— ^ 

(fl) When any property is sold subject to a mortgage or change, the mort¬ 
gagee or incumbrancer shall not as such be entitled to share in any surplus ari¬ 
sing from such sale: 

(6) When any property, liable to be sold in execution of a decree, is sub¬ 
ject to a mortgage or charge, the Court may, with the assent of the mortgagee 
or incumbrancer, order that the property be sold free from the mortgage or 
charge, giving the mortgagee or incumbrancer the same right against the pro¬ 
ceeds of the sale as he had against the property sold. 

(c) When immoveable property is sold in execution of a decree ordering its 
sale for the discharge of an incumbrance thereon, the proceeds of tho sale shall 
be applied— 

Firgf ,—in defraying the expenses of the sale; 

Secondly ,—in discharging the interest and principal money duo on the in¬ 
cumbrance ; 

Thirdly ,—in disebarging the interest and principal moneys due on subse¬ 
quent incumbrances (if any) ; and 

Fourthly,—^'Atoah\y among Jthe holders of decrees for money against tho 
judgment-debtor,-who have, prior to the sale of the said propei'ty, applied to the 
Court which made the decree ordering such sale for execution of such decrees 
and have not obtained satisfaction tliereof. 

If all or any of such assets be paid to a person not entitled to roceiye the 
same, any person so entitled may sue such person to compel him to refund the 
assets. , 

Nothing in this section affects any right.of tho Government.” 

Bead section 171, -post. 


170. (1) Sections 278 to 283 (both inclusive) of the Code 
« of Civil Procedure shall not apply to « tenure 

he released from attach- Qi* holdm£? attached lu cxccutiott of a dccrec 
into oourl of amount of tor aiTcars duc thorcon. 

decree with ooste, or on /ci\ i j* i^i i i* a 

oonfeBaion of aatiafac- (2) w licu an ordcr for tlic salc of a tenure 

tion by decree-holder. l u** i.* a i i i 

or holding in execution of such a decree has 


been made, the tenure or holding shall not be released from at¬ 
tachment unless, before it is knocked down to the auction-pur¬ 
chaser, .the amount of the decree, including the costs decreed, 
together with the costs incurred in order to the sale, is, paid into 
Court, or the decree-holder makes an application for the release 
of the tenure or holding on the ground that the decree has beeh 
satisfied out ot Court* 
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(3) The judgment-debtor or’any person having in the tenure 
or holding any interest voidable on the sale may pay money into 
Court under this section. 

Sub'Section (1):—Sections 278 to 283 of the Codo of Civil Procedure 
are^ concerned with claims to attached property and the disposal of such 
claims. 

• 

8ub*Section (3):—But if in spite of such payment as contemplated in this 
sub-section the sale takes place and the zemindar had ao notice of the deposi¬ 
tor’s right by purchase, the unregistered purchaser cannot avoid the sale—^(Mri- 
tyunjai Sirkar v. Gopal Chandra Sirkar, 2 B. L. 11., A. 0., 131; 10 W. li., 466). 
Per contra, it has been held that a suit by an unregistered holder will lie in a 
Civil Court to set aside the sale of a tenure sold in execution of a decx*ee for 
rent under Act X of 1859, after the money due upon the decree was deposited, 
section 151 of that Act notwithstanding (Sheik Afzul Ali v. Lala Gurnarain, 

6 W. 11., (Act X) 59.) When the tenure of a tenant admittedly in possession is 
sold under section 105, Act X of 1859, he has no right to sue for the reversal of the 
sale ; bat when a party alleges that lie is the tenant, and that the person, against 
whom the Act X suit was brouglit, was not tho tenant in possession, he has a 
right to bring his action in the Civil Court to set aside the sale alleged to have ^ 
been procured by fraud or to restrain the defendants from availing themselves of 
rights acquired by such sale—(Gungadhur Dutt v. Ramnarain Ghose, 7 W. R., 
183). Whore in a suit for arrears of rent of a transferable tenure to which a 
pei*son claiming as mortgagee was no party, a decree for ejectment under 
section 78, Act X of 1859, was made instead of a decroe for sale, it was held that * 
tho decree for ejectment could not confer upon the decree-holder (the purchaser 
in execution of a deci*oe against the mortgagor) the right to avoid the mortgage 
by the ejectment of the mortgagor, and was no bar under section 2, Act VIII of 
1859 to a suit W the mortgagee to question the validity of that decree, and to 
show that the Collector had no power to make a decree for ejectment—(Tirbhu- 
bun Sing V. Jhono Lai, 18 W. R., 206). The same view was expressed in Madho 
Prosaud Sing «. Purshan Ram, I. L. R., 4 Cal., 520. Where an under-tennre has 
been transferred, but the transfer is not registered in the serisbta of the zemindar 
or superior tenant, the transferee is nevertheless entitled as a person intorested 
in the protection of the tenure to stop its salo in execution of a decree under Act 
VIII (B. C.) of 1865, by paying into Court the amount of the decree, though ho 
is not entitled, unless the ti'ausfer is registered, to come in and allege that the 
person against whom the decree has been obtained was not tho proprietor of the 
under-tenuro, and was not in legal possession—(Anund Lai Mookerji v. Kalika 
Persad Misser, 20 W. R., 59). An under-tenant who has saved the superior te¬ 
nure from sale by depositing tho amount of rent due from the holder of that 
tenure to the zemindar, is not bound to’apply to the Collector for immediate pos¬ 
session of the tenure thus preserved from sale, under clause 4, section 13, Regu¬ 
lation VIII of 1819, but is not competent to sue for the recovery of the amount 

” - without making any such application— 


W. JP • —- — 

J.B.,77j 7 B. L. R., App., 1.) 
ienants. 


171. (1) When any person having, in a tenure or holing 
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Amount poid into s^^ertised fCT salc under this chapter, an 

&’S In certain’‘owes Vhich would be Voidable upon tho 

amortgage-debton tho salc, pavs iuto Ooui’t the amount requisite to 

prevent the sale,— 

(a) tho amount so paid by him shall be deemed to be a 
debt beai*ing interest aj twelve per centum per annum 
and secured by a mortgage of the tenure or holding to 
him; 

(») his mortgage shall take priority of every other charge 
on the tenure or holding other than a charge for arrear 
of rent; and 

(c) he shall be entitled to possession of the tenure or hold¬ 
ing as mortgagee of tho tenant, and to retain posses¬ 
sion of it as such until the debt, with the interest due 
thereon, has been discharged. 

(2) Nothing in this section shall afFcct any other remedy to 
which any such person would be entitled. 


The principle enunciated in this section seems to have been borrowed from 
danse (4), section 13, Reg. VllI of 1819. 

The direction in section 13 of Reg. VIII of 1819, that money paid into 
Conrt by a talukdar in order to stay the final sale shall bo deducted from any 
claim of rent that may at the time depending on account of the year or months 
for which the nob’eo of sale may have been published, is satisfied by payment not 
into Court, but to tho zemindar. If a strictly literal construction were put upon 
the words “ into Court,” no payment effectual to stay the sale could be made, for 
the Court ” has nothing to do ■with thc.se sales, which are managed by the Col¬ 
lector—(Tarince Debee v. Shamachum, I. L. R., 8 Cal., 954). 


172. When a tenure or holding is advertise(j[ for sale under 

Inferior tenantpftTing chapter in cxccution of a decree against a 
Seduct superior tenant defaulting, and an inferior te¬ 
nant, whose interest would be voidable upon 
the sale, pays money into Court in order to prevent the*6ale, he 
may, in addition to any other remedy provided for him by law, 
deduct the whole or any portion of tho amount so paid from any 
rent payable by him to his immediate landlord; and that landlord 
if he is not the defaulter, may in like manner deduct the amount 
so deducted from any rent payable by him to his immediate land¬ 
lord, and so on until the defaulter is reached. 


lu a suit by the purchaser of a patni against a durpatnidar for arrears of 
rent of the year 1285 (1878), it appeared that before the plaintiff’s purchase thh 
ffuiimtuidat had paid the amount of arrears of patni rent for the year 1284 
(1877), in order to save the patni from being sold under Regulation VIIl of 
ip9, and tliat the amount so paid considerably exceeded the durpatni rent dtie 
. at the date of suit; It was held that the defendant was ^titled to dednet from 
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the rent elaimed the amo^ant paid under the Regulation in excess of the durpat* 
ni rent due up to the end of 1284—(NobogopaP v. Siinath, I. L. R., 8 Cal., 877 j 
11 C. L. a., 37; Lali Mohuu r. Srinibash, 1. L. E., 13 Cal., 331). 

L and R, the holders of a patni estate, granted in 1856 a durpatm .lease to 
S at an annual rent, the lease stipulating that S should have full power of sale and 
gift, but should sublet without the patnidar’s consent. The case contained no sti¬ 
pulation for the registration of any vendee or donee. Jn 1860, S sold the dnr- 
patni lease to K, the deed of sale which^was duly registered pioviding for muta¬ 
tion of names in the patuidar’a books. No such mutation was ever effected by 
K, who was never recognized as their tenant by K and E, the rent of the dur- 
patcii being paid in the name of S. In 1864, the rent due from the putnidar 
being in airear, the zemindar proceeded to sell the patni under liegulation YIlI 
of 1819. Thereupon K, in order to protect his under-tenure, deposited in the 
Collcctorate on 17th November 1864 a sura of money, on which the sale was 
stayed. K, being then in aiTear in the payment of his durpatni rent, claimed to set 
off the amount deposited in the Collectorate s-gainst the rent duo to L and R. 
This L and R refused to allow, and they brought a suit in the Collector’s Court 
against S and his sureties to recover arrears of rent. In that suit K intervened 
claiming the benefit of the set-off, to which, however, the High Court, on the 26th 
June 1866 on appeal, held that ho was not entitled, the deposit being merely a vo¬ 
luntary payment by K, On 30th October 1867 K brought a rqgular suit against S 
and L and R to recover the amount of the deposit and obtained a decree, but the 
decision was reversed on appeal and the suit dismissed for want of jurisdiction. 
On 6th June 1869 K filed his plaint in the proper Court. It was held that he 
•was entitled to recover the amount deposited % him in the Collectorate, and that - 
the suit was not barred as being res judical th^ decision of the 26th June 
1866—(Lakhi Nai-ain w. Khotra Pal,” 13 B. L. R., 146, P. C). Tins decision over¬ 
rules (Anund Chunder w. Soobul Chunder, S. J>. A., (1857) 1159); and (Lukhi- 
narain Hitter v. Seetanath Ohose, 6 W. R., (Act X) 8.) Compare (Ambiea 
Debi V. Pranbari Das, 4 B. L. R., F. B., 77.) 

173. (1) Notwithstanding anything contained in section 
294 of the Code of Civil Procedure, the holder 
of a decrcc in execution of which a tenure or 
or may not. holding is sold Under this chapter may, with- 

out the permission of the Court, bid for or purchase the tenure 
or holding. 

(2) The judgment-debtor shall not bid for or purchase a 
tenure or holding so sold. 

(3) When a judgment-debtor purchases by himself or 
through another person a tenure or holding so sold, the Court 
may, if it thinks fit, on the application of the decree-holder or 
any other person interested in the sale, by order set aside the 
sale, and the costs of the application and order, and any deficiency 
of price which may happen on the re-sale, and all expenses at*i 
iten^g it, shall be paid by tbe judgment-debtor. 

Compare 10 W. R., 220; 9 B. L, R,, 220; 18 W. R., 240. Vide notes nmW 
section 1^^ Dif^atUting tenaad canmt himself purehase^ ■ 
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174. (1) Where a tenure or holding is sold for an arrear 

Appiiofttion by jude- thcrcon, then, at any time within 

mon^debtor to set aside thirty days from the date of sale, the judg- 

ment-dehtor may apply to have the sale set 
aside, on his depositing in Court, for payment to the decree- 
holder, the amount'recoverable under the decree with costs, and 
for payment to the purchaser, a sum equal to live per centum of 
the purchase-money. 

(2) If such deposit is made within the thirty days, the 
Court shall pass an. order setting aside the sale, and the provisions 
of section 315 of the Code of Civil Procedure shall apply in the 
case of a sale so set aside: 

Provided that, if a judgment-debtor applies under section 
311 of the Code of Civil Procedure to set aside the sale of his 
tenure or holding, he shall not be entitled to make an application 
under this section. 

(3) Section 313 of the Code of Civil Procedure shall not 
apply to any sale under this chapter. 

Sales in execution of decree passed under the old Act :-Sce p. 19-23 
anie. In Lai Mohan v. .Jogendra Clinnder, and Banamali v. Ram Kali, I, L. R., 
14 Cal., 636, F. B., the Court held that the provision of an Act which creates a 
new right cannot, in the absence ^of cxpi'css legislation or direct implication, have 
.a retrospective effect, and that, accordingly, a judgmont-debtor’s right under sec¬ 
tion 174 of the Bengal Tenancy Act to set aside a sale did not avail where the sale 
was held in pursuance of a decree, the execution whereof had been applied for 
sale before that Act came into operation ; the facts of the cases were as follow :— 
These pi-oceedings arose out of applications made by certain judgment-deb¬ 
tors under the provisions of S. 174 of the Bengal Tenancy Act, to set aside some 
sales of tenures held in execution of decrees, for ariears of rent. 

In one of the cases execution proceedings np to sale proclamation were had 
before the Bengal Tenancy Act came into operation; but the sale took phwje after 
that date. In the other case the decree was passed under Bengal Act VIII of 
1869; but application for execution was not made until the Tenancy Act hod 
borne into openation. The Munsiff of Furridpore and Alipore, before whom the 
applications were respectively made, granted the application and set aside the 
sales in conformity with the provisions of section 174 of the Act. 

The opposite parties in each case applied for and obtained rules in the High 
Court. The rules were argued before Prinsep and Beverley, JJ,, who made wie 
following reference to a Full Bench:— 

“ These rules arise out of proceedings taken under S. 174 of the Bengal Te¬ 
nancy Act, in which sales of tenures held in execution of decrees for arrears of 
rent have been set aside at the instance of the judgment-debtor. In both oases 
the decree was made while Bengal Tenancy Act VIII of 1869 was still in foroe, 
but the sale actually, took place after the Isfc November 1885, on which date the 
Bengal Tenancy Act came into force. But there is this difference between the 
^<>'<^ 08 . In one case execution was applied for, and the sale proclamation, was 
waed under Bengal Act Vin of 1869, whereas in the other application fpr exe- 
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oution was made after the Bengal Tenancy Act came into force. The qnestion 
ia whether in either or both of these cases tHb provisions of S. 174 of the Bon* 
gal Tenancy Act are applicable. As the question is an important one, and oa we 
understand that the matter is before the Court in several other cases, we think 
that the point should bo referred to a Full Bench for decision. On the one 
hand it is contended that proceedings in execution are proceedings in the suit, 
and that the sales must, therefore, be considered to be sales under Bengal Act 
VIII of 1869 and not under the Bengal Tenancy Act, and that the provisions 6f 
S. 174 will not apply to such sales. It is further urged that S. 174 is only on© 
of several sections contained in chapter XIV of the Bengal Tenancy Act, many 
of iirhich sections are expres.sly made applicable to sales under this chapter 
only. It is argued, therefore, that S. 174 will not apply in cases other than 
those in which the application and attachment have been made under sections 162 
and 163. On the other liand it is contended on the authority of the Full Bench 
decision in the case of—(Bhobo Snndari Debi v. Rakhal Chunder Bose, I. L. B,, 
12 Cal., 583) that the Bengal Tenancy Act ranst be held to have retrospective 
effect in matters of procedure, so far that its provisions will be applicable to pro¬ 
ceedings commenced before the Act came into force. In reply to this, it is argued 
that the section in question confeiu a new right on the judgment-debtor and takes 
away an already existing right from the auction-purchaser, and that, therefore, 
upon the authority of the very case cited, the Act ought not to bo allowed to 
have retrospective effect. Section 6 of the General Clauses Act (1 of 1868)18 
also relied on. Two other cases were referred to in the coarse of the argnment. 
One of these is in the matter of the petition of Mulo, I, L. R., 2 All., 299, in 
which it was held that an application under S. 315 of Act X of 1877 conld be 
entertained in respect of sales bold under the former Code (Act VIII of 1859) 
although no similar provision was contained in that Code. The other case re¬ 
ferred to was that of—(Hurro Snndari Debia w. *Bbojohari Das Manji, I. L. B., 13 
Cal., 86) in which it was held that where the repealing Act gave a right of ap¬ 
peal which did not exist under the Act repealed, no appeal would lie against a 
decree made before the passing of the repealing Act. The question, then, that 
we propose to refer to the Full Bench is this: “Whether an application under 
s. 174 of the Bengal Tenancy Act can be entertained in respect of sales held in 
execution of decrees made before the passing of the Act (a) when exeentiou of 
the decree was applied for before the passing of the Act (b) when execution of 
the decree was apj)lied for after the passing of the Act." 

Before the Full Bench Rule No. 1401 w'as compi'omisod. The judgment of 
the Court (Mitter, Prinsep, Wilson, Tottenham, and Norris, JJ.) was as follows• 
^ We arelof opinion that an application under section 174 of the Bengal Tenancy 
Act cannot be entertained in respect of sales held in execution of decrees made 
before the date when the Act came into operation, the execution of the decree 
having been applied for before the aforesaid date. Section 174 of the Bengal 
Tenancy Act confers upon the judgment-debtors a new right which they 
did not possess under the old Act. Therefore the presumption is (in the 
absence of express legislation or direct implications to the contrary) that itjl 
operation is not intended to be retrospective. Its provisions cannot, therefore, 
be applied to proceedings commenced before the Act came into operation.” 
Prinsep, J. observed:—As one of the Judges who referred this case, I thin^, 
it necessary to state that it was referred as cognate to another case abready 
referred in which the point raised waiaone of some difficulty and importance, so 
as to secure uniformity of practice. It is much to be regretted that the p^ies 
have since compromised that case and thus prevented the settlement ^ this 
matter. 
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Dapodit t. L. B., 14 Cal., 321 it Mras held that the deposit under 
section 174 of the Tenancy Act mtist Ira of each a nature as to be at onoe pay¬ 
able to the parties, and a Court baa no power to set aside a sale under that 
section unless the jadgment-debtor has complied stnctly with its provisions. 

ThB HsfdlTBlIces:-^Section 311 of the Civil Procedure Code provides: 
“The decree-holder or any person whose immoveable property has been sold 
under this chapter, may apply to the Cou'rt to sot aside the sale on the ground 
of a material irregularity in publishing or conducting it; but no sale shall be set 
aside on the ground of irregularity unless the applicant proves to the satisfaction 
of the Court that he has sustained substantial injury by reason of such i{;re- 
gulority.” 

So section 312: " If no such application as is mentioned in the last preced¬ 
ing section be made, or if such application bo made and the objection be dis¬ 
allowed, the Court shall pass au order confirming the sale as regards the parties 
to the suit and the purchaser. If such application be made, and if the objection 
be allowed, the Court shall pass an order sotting aside the sale. No suit to set 
aside, on the ground of such irregularity, an order passed under this section shall 
be brought by the party against whom such order has been made.” 

So section 313; “ The pnirahaser at any such sale may apply to the Court 
to set aside the sale, on the ground that the person whose property purported to 
be sold had no saleable interest therein, and the Court may make such order as 
it thinks fit: provided that no order to set aside a sale shall be made, unless the 
judgment-debtor and the decree-holder have had opportunity of being heard 
against such order.” 

And section 314: “ No sale of iramovcahlo property shall become absolute 
until it has beemconfirmed by the Court.” * 

So section 31.5 : “ When a ^e of immoveable property is set aside under 
section 312 or 313, or when it is found that the judgment-debtor had no saleable 
interest in the property which purported to bo sold, and the purchaser is for that 
reason deprived of it, the purchaser shall be entitled to receive back his purchase- 
money (with or without interest as the Court may direct) from any person to 
whom the purchase-money has been paid. The repayment of the said purcliase- 
money and of the interest (if any) allowed by the Court may be enforced against 
such person under the rules provided by this Code for the execution of a decree 
for money.” 

The procedure to be followed upon the sale of an nndor-tenure is that pre- 
seribed by the Civil Procedure Code. Section 311 does not apply only to sales 
made under Chapter XIX of the Code, and the sale of an under-tennfb may be 
setasidenponaify of the grounds mentionodin that section—(AzizoonnessaXhatoou 
V. Garo Chand Dfcss, I. L. R., 7 Cal., 1G3). The object of notice of sale for 
arrears of rent (sub-section (3) of Beotiqfi. 163, ante) is to give information, not 
merely to the parties wishing to purchase, but to tho defaulter; and if the notice 
is not stuck up in the manner prescribed by law, it is open to the defaulter to 
plead that he has been endamaged and the sale becomes illegal—(Ilaghub Chunder 
Banerji v. Brojonath Koondoo Chowdry, 14 W. R., 489). The fact of no notice 
having been served in the mofussil is sufficient ground for setting aside a sale for 
arrears of rent—(Nugendra Chunder Ghosh v, MusrufE Bibi, 15 W, R., 17). 
Where a miretatement in the notice produces a mistake, and the property is 
consequently sold at an inadequate price, the judgment-debtor is entitled to have , 
the wle reversed—(Khodeja Bibi v. Moonshee Jobad Baheem, 14 W. B., 320).' 
in the of a sale of a jaeoe <«£ hmd upon which there was no town op village 
of any ktnd, and the peon stpok up the notice in the Court-house, and also at 
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the sadar kutchery of the zemindar, and obtained the receipt of the d:)fanlter in 
the latter place, be was held to have carried ojit substantially, as far as he could, 
the provisions of the law regarding notice—(Hurry Kisto Roy v, Muteelal Nundi, 
14 W. R., 36). Where a tenure is duly spld for arrears of rent, the absence of 
a shareholder’s name from the proceeding does not, as a matter of law, invalidate 
the sale against him—(Durbejoy Mahaton v. Prithee Narain Singh, 14 W. R., 30.) 
Where six tenures with separate recorded jummas wore lumped together and 
sold in execution of decree as one lot„whereby the plaintiff and his co-sharejs 
were precluded from buying up any one or more of the six tenures, and no de¬ 
scription of the properties to be sold was given either in the sale proclamation or 
lutbundi, in consequence of which the defeudant was apparently the only bidder, 
and he purchased the six tenures at an inadequate price, the sale was reversed 
as fraudulent and illegal—(Srikant Das i;.,Rarajeebun Roy, 18 W. R,, 342). 
Where an estate has been sold at auction for less than its market value, the 
judgment-debtor is not entitled to have the sale set aside, unless he can show 
that such inadequate price has been directly and presumably the result of the 
irregularity of which he complains—(Habeebtil Hosseiu v. Alleuder, 14 W. R., 
44). The market value of the property is not the value which ought to be taken, 
as the standard at an auction sale in e\eoution of a decree— (Mcah Khan v. Na- 
rain Clmnder Chowdry, 18 W. R., 197 ; Huro Narain Sahoo v. Girdhaxreo Sing, 
19 W. R., 227). 

“We have, at the suggestion of our Honourable colleague Baboo Peary Mo- 
lian Mukerjee, inserted a new section (174) allowing a judgment-debtor to apply 
to set aside a sale of his tenure or holding on depositing; in Court within thirty days 
from the date of sale for payment to the decree-holder the amount recoverable 
under the decree with costs, and for payment l<o the purchaser a sura equal to 5 
per cent, of the purchase-money. A.pplications under section 311 of the Code 
of Civil Procedure to set aside sales cause expanse and annoyance to the decree- 
holder and auction-purchaser. It i,s believed tliat they are often instituted 
merely with a view to recovering the tenure or holding which had been sold, and 
it is 8 ntici 2 )ated that if a judgment-debtor is allowed to recover his property by 
depositing after the sale the amount decreed against him, the number of these 
applicaiious will be considerably diminished ."—Select Committee's Ueport, 

175. No Withstanding anything contained in Part IV of 
the Indiah Registration Act, 1877, an instru¬ 
ment creating an incumbrance upon any tenure 
or holding which has been executed before the 

commencement of this Act, and is not required by section 17 of 
the said Registration Act to be registered, shall be accepted for 
registration under that Act if R is presented for that purpose to 
the proper officer within one year from the commencement of 
this Act. 

176. Every officer who has, whether before or after the 

passing of this Act, registered an instrumeiat* 
bSS t?iaadu»d?““’ executed by a tenant of a tenure or holding 

and creating an incumbrance on the tenure or 
holding, shall, at the request of the tenant or of the persoii in 
whose favour the incumbrance is created, and on payment 1^ 
64 


Uegi strati on of oer 
tain Instruments oreat' 
Ing ineumbranoes. 
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him of such fee as the Local Government may fix in this behalf, 
notify the incumbrance to the landlord by causing a copy of the 
instrument to be served on him in the prescribed manner. 

177. Nothing contained in this chapter shall be deemed 
Power to create mourn- to enable a pcrson to create an incumbrance 
b iaaoeB not extended. he could not otherwise lawfully create. 


CHAPTER XV, 

CONTEACT AHD CUSTOM. 

178. (1) Nothing in any contract between a landlord and a 
Beetriotiona on exoiu- tenant made before or after the passing of this 

Sion of Aot by agree* . . x o 

ment. ACl — 

(a) shall bar in perpetuity the acquisition of an occupancy- 
right in land, or 

(&) shall take away an occupancy-right in existence at the 
date of the contract, or 

{c) shall entitle -a landlord to eject a tenant otherwise than 
in, accordance with the provisions of this Act, or 
(d) shall take away or limit the right of a tenant, as provi¬ 
ded by this Act, to make improvements and claim 
compensation for them. 

(2) Nothing in any contract made between a landlord and 
a tenant since the 16th day of July, 1880, and before the pass¬ 
ing of this Act, shall prevent a raiyat from acquiring in accord¬ 
ance with this Act an occupancy-right in land. 

(3) Nothing in any contract made between a landlord and a 
tenant after the passing of this Act shall— 

(а) prevent a raiyat from acquiring in accordance with this 

Act an occupancy-right in land; 

(б) take away or limit the .right of an occupancy-raiyat to 

use land as provided by section 23; 

, (o) take away the right of a raiyat to surrender his holding 
in accordance with section 86; 

(d) take away the right of a raiyat to transfer or bequeath 

his holding in accordance with local usage; 

(e) take away the right of an occupancy-raiyat to sub-let 

subject to and in accordance with the pwvUions of 
this Act} ^ 
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(/) take away the right of a raiyat to apply for a reduction 
of rent under section 38 or section 62; 

(ff) take away the right of a landlord or a tenant to apply 
for a commutation of rent under section 40; or 
(A) affect the provisions of section 67 relating to interest 
payable on arrears of rent: 

Provided as follows:— * ' • 

(i) nothing in this section shall affect the .terms or conditions 

of a lease granted bona fide for the reclamation of 
waste land, except that, where, on or after the expira¬ 
tion of the tern created liy the lease, the lessee would, 
under Chapter V, he entitled to an occupancy-right in 
the land comprised in the lease, nothing in the lease 
shall prevent him from acquiring that right; 

(ii) when a landlord has reclaimed waste laud by his own 

servants or hired labourers, and subsequently lets the 
same or a part thereof to a raiyat, nothing in this Act 
shall affect the terms of any contract whereby a raiyat 
is prevented from acquiring an occupancy-right in the 
land or part during a period of thirty years from the 
date on which the land or part is first let to a raiyat; 

(iii) ndthing in this section shall affect tlic terms or condi¬ 

tions of any contract for tlfe temporary cultivation of 
orchard land with agricultural crops. 

Sub-section (1), Clause, (a) —The words before or after the passing of 
this Act should be carefully noted. The Legislature evidently coutomplates to 
give this sub-section a x'etrospective effect, otherwise what would be the force 
of the word “ before.” Clause (a) is x-ather ambigttou.s, for if the words “ in 
perpetuity ” mean “ ever,” both sub-section (2) and clnu.se (a) of sub-section 
(3) will be redundant, because, cases falling under them would be included by 
clause (a). The only feasible distinction between these provisions, therefore, is 
this : B^ore the passing of the Ad, if there was a contract between a landlord 
and his tJmmnt that no length of possession should ever confer an occupancy-right, 
such a contract would be void under clause (a) sub-section (1), but if the con- 
tmet was for a limited period, e. g., for 12 or 14 or 20 yoai's, and the agreement 
was that by an occupation for this peripd, no occupancy right will grow, such a 
contract would be valid [clause (a) of sub-sectioxi (1)]. If, however, such a 
contract was made between the 15th July 1880 and Itth March 1885, it would 
be void under sub-section (2), T\ien since thepassi.ng of fits Act, if there was a 
contract between a landlord and his tenant that no length of possession should 
ever confer an occupancy right, that coutiact would be void under clause (a) of 
sub-section (1); and if tbe contract was for a limited period, tbe agreemeni 
being that by possession during that period no occupancy right will accrue, tlmt 
agreement would be void under clause (a) of sub-section (2). This explan»tloD, 
though with difficulty, saves us from a confusion of ideas, makes the provision 
j^elans^ (<») pf sub-scclion (1) altogether futile so far as it boars upon 
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retrospective relation of landlord and tenant; becanse as a matter of fact before 
15tb July 1880, if there was any contract between landlord and tenant barring 
the acquisition of an occupancy right, it had reference to the limited period for 
which the tenant held. There is another wav of reading these provisions; If 
we understand by the words * in perpetuity,*^ ‘ ever,’ clause (a) may be read as a 
general provision that no contract before or after the passing of the Act shall 
ever bar the acquisition of an occupancy right; and then sub-seotion (2) and 
sub-section (3) clause (o^, provide that no contract will bar the acquisition of 
such right under the Act, as for instance, when fresh lands arc acquired by an 
dccupancy-raiyat, under section 21 ante, he will acquire a right of occupancy in 
it at once*, and under sub-section (2) and sub-section (3) clause (a) of this 
section, no contract barring the acquisition of an occupancy right in the fnsh 
land will be valid. 

Subsection (1), Clause (h ):—^Read with sub-section (1), this clause would 
eeem to mean that if a raiyat has contracted himself out of his occupancy right 
under the old law, his right is not extinguished, and unless barred by the law of 
limitation he can recover that right. 

“We all know the tlieoiy on which the ordinary law of contract is based. 
It presupposes equality between the parties to the contract, full knowledge and 
appreciation by each party of the nature of the rights to which he is entitled, 
and a deliberate intention on eib.ior side to modify those rights in a particular 
manner. Gains and Titius, or Ram Dass and Ram Bax, meet in the market¬ 
place and strike a bargain, and when they have done so, the Courts hold them to 
their bargain. But the circumstances which lead up to the execution of a 
kabuliyat by an occupancy-raiyat are of a very different character. The raiyat’s 
ordinary rights, the rights jvith which a kabuliyat jrarports to deal, are not based 
on contract, and the wliole notion of their being capable of regulation by con¬ 
tract is unfamilkr to him. His rights are based on occupation and regulated 
by custom. He did not come in under a lease by which the landlord agreed to 
let and the tenant agreed to take a specified piece of land, for a specified term, 
under specified conditions ; and if any instrument purporting to bo such a lease 
can be produced against him, it is usually a fiction. He simply occupies the 
land, as bis forefathers have occupied it before him, subject to the observance of 
certain conditions, the general character of which is approxiinately known and 
understood, though tliey liave never been reduced to a dofitiito written form. 
There is a nebnlous border-land between his rights and those of the zemindar, 
which has, from time immemorial, been the subject of dispute between them, 
and with respect to whioh the contest is under ordinary circumstances not 
unequally waged between persistent worry on the one side an<^ passive 
resistance on the other. But there are certain central rights which we know 
very well that the raiyat would not give up except under the pressure of 
absolute necessity—rights which are essential to his status; and if we 
found that he has attached his signature or mark to a kabuliyat purporting 
to gpve away these rights, wo may feel morally certain that the signature has 
been obtained under circumstances which are described in the Indian Contract 
Act as constituting undue infiuence. In fact, whilst the elements of an ordinary 
legal contract are offered on the one hand and accepted on the other, the charac- 
teristio elements of the transaction whioh results in the execution of such kabu- 
liyats as these, are pressure on the one side and submissioa on the other. It is 
the execution of instruments of this nature that we wish to prevent. We de- 
sire to prevent the occupancy-raiyat from contracting or appearing to contract 
himself ou^ of rights which are essential to his status. We have no desire to 
make tkia secrion more stringent or more comprehensive than the natiue of the 
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case reqniree, and if it can be shown that any of its provisions can be relaxed or 
modified without any serious risk of allowing t^e main objects of onr legislation 
to be defeated, I should be most ready to accept the modification.”— (JVhe Mon’ble 
Mr. Ilbert, Debate of Council.) 

Snb'Section (1), Clause (d) :—No contract made before the passing of the 
Act shall take away or limit the right of a tenant as provided by this Act to 
make improvements and claim compensation for them. The effect of this pro¬ 
vision is, that if there is such a contraot, it is extinguished with the passing <tf 
the Act. When, however, there was no contract one way or other, this provision 
will not give the tenant a right to claim compensation Totrospectively ; and a 
tenant who has made an improvement before the Act came into force will not 
getlhe advantages of the Act. 

Sub-section (2):— The IStlv, July 1880 was the date of the orders of the 
Government of Bengal making public the liopoi*t of the Bent Commission. Vide 
notes under clause (o) of aub-sectiou (1). 

Sub-section (3), Cl&nse (a): — Vide notes*under clause (a) of sub-section 

(1) of this section. 

Sub-section (3), Clause (b) :—Vide notes under section 23. 

Sub-section (3), Clause (C) -.—Vide notes midcr section 8G. 

Sub-section (3), Clause (d) :~Vide notes pp. 123, 128, and 278. In T. L. 
R., 5 All., 121 it was held that an hypothecation by an occupancy-tenant 
of his right of occupancy was not a “transfer” within the moaning of 
section 9 of the N. W. P. Rent Act, 1873. In I. L. R., 4 All., 371 it was held 
that a landholder, who had attached the occupancy right of an occupancy-tenant 
in certain land in execution of a decree before Act Xll of 1881 came into force, 
was not entitled under section 2 of that Act to bring such right to sale after that 
Act came into force, that section not saving the* right of a landholder to bring 
such a lught to sale in execution of a decree, and section 9 of that Act expi-essly 
prohibiting tlie sale of sucli a right in execution of a decree. In Devi Pi’osed v. 
Hardoyal, I. L. R., 7 All., 601 a.n occupancy-tenant made a usufructuary mort¬ 
gage of his holding and afterwards had the land and the mortgage deed returned 
to him, and the mortgage was cancelled. Subsequently, tim landloi’d instituted 
a suit for ejectment, on. the ground that by the mortgage the tenant had com¬ 
mitted an act inconsistent with the purpose for which the land was let, within 
the meaning of Act XII of 1881 (N W. P. Rent Act) section 93 (6). Justice 
Oldfield held that, apart from the question whether executing a mortgage of his 
holding yas an act within the meaning of section 93 (6) of the Rent Act 
the mortgage having been cancelled, there was no ca.U8e of action left, and the 
penalty should not he enforced, with reference to section 149. Jufitice Mahmood 
held that the occupancy tenure could not be brought to an end efleoept on grounds 
clearly provided by the law ; and the execution of the mortgage, though illegal 
and void, was not “ any act or omission detrimental to the land” or “ inconsistent 
with the purpose for which the land was let” within the meaning of section 93 
(6) of the Rent Act and furnished no ground for ejectment. 

In Gopal Panday v. Parsotam Das, I. L. R., 5 All., 121, Justice Mahmood 
observed Whatever the rights of tenants may originally have been in tbeee 
“ Provinces, Act X of 1859 was the first legislative enactment which recognized. 
“ or confined the right of occupancy -upon cultivators who had occupied their 
“holdings for 12 years and upwards. Section 6 of that Act virtually declared 
“ the right to be heritable, but left the question of transferability of the tewnre 
“ unprovided for. It ww held by a Pull Bench of the Calcutta High Court 
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** that ibe light not transferable, that it was a right to be enjoyed the 
person who held or cultivated and paid rent and had done so for a period of 
“ 12 years, that the right was only to be in the person who had oconpira for 12 
“ years and was not intended to give any right of property which could be trans- 
*/ ferred—(Narendra Narain Boy Choudhnri v. Ishan Chunder Sen, 13 B. L. R., 
V288). The same view was taken by justice Phear, in the case of Bibi Sohodwai, 
'* 12 B. L. R., 82, That learned judge, in examining the nature of the right of 
“ occupancy, compared it to the relation which obtains between the right of 
V ownership of land in England and the sorvitudo or easement which is termed 
** a prendre. He .further observed that the raiyat’s was the dominant and 
the zemindar’s the servient right; that whatever the raiyat had, the zemindar 
“ had all the rest which was necessary to complete ownership of the land; that 
“ the latter must, therefore, have such a right as would enable him to keep the 
“ possession of the soil in those persons who are entitled to it and to prevent it 
from being invaded by those who are not entitled to it. 

“ It was held by this Gonrt and the Calcutta High Court, that local custom 
*'would entitle the occupancy-tenant to transfer liis holding; in other words, 
“ the question of transferability was to be determined with reference to the ori- 
“ ginal nature of the tenure, irrespective of the statutory provisions which wore 
“not understood to deprive tenants of such customary or other rights as they 
“ possessed before tbe passing of Act X of 1859. The status of occupancy- 
“ tenants was, therefore, variable and indefinite, and being thus involved in uncer- 
“ tainty was liable to create the mischief which arises from imposing upon the 
*** Courts, charged with deciding such suits, the duty of ascertaining local custom 
“ in every case in which the tenant chose to plead it—customs which in India 
“ are far from being fixed or easily ascertainable. 

“ Such was the the state of things found by the legislature . in 1873 when 
“ the Rent Act« of that year was passed. The preamble of that Act shows that 
its objects were of a wider scope than those with which Act X of 1859 was 
“ enacted. The object of the Act of 1873 was not only to consolidate, but to 
amend, the law relating to the recovery of rent in those Provinces. It is tliere- 
“ fore with reference to the provisions of that Act which are more specific and 
“ clear, that the nature of the right of occupancy should be determined, and it 
“ is to be observed that the question of transferability Is no longer left un- 
** provided for by tbe Lepslature. 

“ The manner in which the right of occftpancy comes into existence is des- 
crilKjd in section 8 of the Act. The right is acquired by the tenant merely in 
virtue of occupying or cultivating land continually for 12 years ; in computing 
** the period the occupation or cultivation by the father or other person from 
“ whom the tenant inherits is also taken into cultivation; and the whole rule is 
subject to certain provisos. The right which thus comes into existence confers 
** definite benefits on the tenant. He ceases to be a tenant-at-will; the rent 
payable by him cannot be enhanced by the mere wish of the landlord (section 
“ I2j without special grounds fscction 13) ; he can apply for abatement of rent 
“on showing adequate grounds (section 15); the entire question of the amount 
“of rent no longer remains a matter of discretion with the landlord, but is 
regulated by definite rules (sections 16 and 17), though the landlord and tenant 
“ cafi, by mutual agreement, fix such amount (section 22) for such term as may 
“ be agreed upon. Further, the tenant can claim a lease from the landlord at 
** the rates paid by him (section 26); he cannot be ejected except on the ground 
“ of the non-payment of arrears of rent and other definite grounds specified 
“the Act. In short, while tbe landlord still continues to be the owner of 
“ the laud, toe tenant acquires a riglit to occupy and cnltivate the eoil atholljr 
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** ii^peotire of the ftsaent or permisaion of the landlord, so long the provi- 
** sions of the Act are conformed to. , 

“ Now these statutory provisions, which on the face of them appear to re- 
late only to the province of Procedure or adjective law on the subject of reoo- 
very of rent have, in reality, the effect of creating a substantive right in fovor 
'* of the tenant. It has been said that the nature of that right is only a pen^onal 
' one because, as is contended, it belongs to the tenant personally, and dies with 
*him. This contention is no donbt ^ a measure supported by the view , 
‘ pressed by Couch, C. J., in the Full Bench ruling in the case of Narendra Na- 
“rain Roy Choudhuri, 13 B. L. R., 287. But that ruling was passed under A-ct 
“ X of 1859 and Bengal Act VIII of 1869, the provisions of which wore vastly 
“different to those of Act XVIII of 1873. I confess 1 can take no such vie>V 
“ of the right of occupancy under the provisions of the last mentioned Act. The 
“ idea of personal right has been variously defined by jurists, to whom it is known 
“ by the term jus in personam, but in all those definitions the essential principle 
is recognized that such right avails exclusively against persons specifically 
determinate. In the case of an occupancy-tcitant the right created in his favor 
'* by the statute is not a right which binds the landlord alone j in other words, 

* it is not a right which has for its correlative the obligation of only the landlord 
‘ of the soil—on the contrary, it is a right in land, a right which avails against 

* all persons universally. It is therefore not aj'tts in personam and it is clear that 
“ it cannot bo called a jus ad rem, for that class of right is only a species of per- 
‘ sonal right, and implies the right of compelling a determinate person or per- 
‘ sons to do anj^ specific act, the commission of which would confer a real right, 

“ known in the language of jurisprudence as jus in rem, or a permanent right in ’ 
“and over a thing which forma the subject of the right. In the case of an oc> 

“ cupancy-tenajit the right which the Legislature has conferred upon him under 
“Act XVIII of 1873 is such as, subject to the limitations provided by the sta- 

' tute, prevails against all the world. The subject of the right is the land hold 
‘ by the tenant, and whatever changes the ownership of that land may undergo, 

‘ the occupancy-right subsists iu and goes with the land. I’he right no doubt 
‘ falls far short of absolute ownership or dominion, defined by Austin to be a 
■‘right over a determinate thing indefinite in point of user, unrestricted in point 
‘ of disposition, and unlimited in point of duration," But “ one or more of the 
‘ subordinate elements of ownership, such as a right of possession or user, may 
'•* be granted out while residuary right of ownership—called by the Romans »»- 
‘da prapietas, i*emain8 unimpaired. The elements of the right which may thus 
‘ be disposed of without interference with the right itself, in other words, which 

* may bo^mnted to one person over an object of which another continues to bo 
‘ the owner—are known as jura in re aZteno.”—(Holland on Jiir., p. 144). Thus 
^jura in re aliena are such of the rights in rem, availing against the world at 
‘ large, as are acquii’ed over and in absolute ownership or doimnim of another 
‘ person in whom the ownership still continues. Among such rights was a right 
‘ known to the Roman jurisprudence as emphyteusis, which has been defined 
‘ to be “ right of a person who was not the owner of a piece of land, to use it 
^ as his own in perpetuity, subject to forfeiture on non-payment of a fixed rent 
“ and on certain other contingencies.” 

“ It appears to mb that the right of an occupancy-tenant in these Provinces 
** resembles the emphyteusis of the Roman Law. It is a right carved out of thb 
*' proprietary estate of the zemindar by the operation of the statute, as.mdeed it 
“ might have been by grants from the landlord himself. That such was the 
** nature of the right of occupancy intended to be conferred by the Iiegislatare 
** upon tenants of twelve years' stonding^ seems to me to be clearly showiii not 
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** only by tbe general proTieions of tbe Bent Act, but by the express iftHguege of 
** a clause in section 9. That ulai^se lays down that “ when any person entitled 
^ to such last mentioned right dies the right shall devolve as if it frere land." 
** Moreover, as shown by section 8, the tenant acquires the r^htrof^oconpancy 
“ not only by virtue of his own cultivation, but also by virtue of thp continuous 
cultivation or occupation of the land by the persons from whom he inherits. 
** Under section 9 the right is capable of devolution by inheritance and also of 
“ transfer by act of parties, bat both tjiese capabilities are subject to the limi- 
tations provided by that section. It provides that the right of occupancy shall 
** ^^t “ be transferable.by grant, will, or otherwise, except as between persons "who 
have become by inheritance co-sbarers in each right.” These limitations, how- 
‘ ever, do not alter the nature of the right so as to take it from one class of r%htB 
recognised by jurisprudence into apotber class. Thei’efore according to my view, 
the bolding of an occupancy-tenant must, for the purposes of the present question, 
be regarded as land or any other real and substantive interest immoveable proper¬ 
ty. If any light can be thrown upon this question by the provisions of laws other 
than the Rent Act itsef, I shbald say that the rules of procedure in regard to 
the territorial jurisdiction and limitation applicable to a suit by an occupancy- 
tenant for recovery of possession of bis bolding from a trespasser, proceed 
upon tbe principle that the tenant’s right is immoveable property and must be 
treated as such for purposes of procedure. 

” The question then before us resolves itself into the simpler question 
“whether the word ” tninsferahle,” as used in section 9 of the Rent Act, includes 
*’ the alienation known in this country as hypothecation or simple mortgage. 
“ Under the view which 1 have taken of the nature of the occupancy-right, the 
“ answer to the question njust, in my opinion, be the same as it would have been 
“if the right of occupancy were a right of ownership of land .qualified by tbe 
“ limitations which section 9 of ^he Rent Act has imposed npon the ocdupancy- 
“ right. 

“ It has been said that tbe interpretation of the word “ transferable" is 
“ simply a matter of ascertaining the meaning of a word of the English |ati- 
“guage; that in its ordinary import it conveys the idea of only an absolute 
“ transfer amounting to a divestiture by the transfer of his rights out^and-out 
“ in favour of the transferee followed by possession of the latter as a necessary 
^‘consequence; that hypothecation being a mere collateral security does not 
“ amount to such divestiture; that it is Inerely a temporary alienation, and 
“ therefore does not fall under prohibition against transfer provided by sectio'a 
“ 9 of tbe Rent Act. It is further argued that the object of the Rent Act was 
“ to better the condition of the tenant and not to ruin his credit, aqi^ that to 
“hold that he is prohibited from hypothecating his right would be to.min bis 
“ credit. To j^ve force to this contention the learned pleader, who speared to 
“ support this view, has cited the ruling of the Full Bench of this Court in the 
“ case of Abiak Bai v. Udit Narain Rai, i. L. R., 1 All., 358. in which it was 
held that the right of an occupancy-tenaut was transferable by sale iit ezecu- 
tiou iM decree, but only as between persons who had become by infaerifance oo- 
sharers in such right. In the same case it was held by Stuart, 0. J., thf^ such 
“ right was transferable by sale in execution of deci’ee without any restrie^on. 
** A^n' the osse of Umrao Bcgam v. The Land Mortgage Bank of India, I. L. 
U., 1 AIL, 547, has been cited, in which it was held by a Division Bench dl 
section 9, Act XVIII of 1873, did not prevent a landhdidlaf 
^siug the sale in execution of his o^n decree of the oooupan0y<.rtghh 
cl bis own Judgment-debtor in land belonging to himself. Thu rnlin# 
'^ml^^aently t^held by the majtwity of. the Full Bench of this Conr^ Ij!». 
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“ 2 All., 451. The learned pleader has also cited more recent mlinjirg of this 
Court. In S. A. No. 847 of 1880, decided pn the 27th Jannary, 1882 (not 
reported), it was hold that-section 9, Act XVTIl of 1873, did not bar a snb* 
letting of his .occupancy by an occupancy-tenant, as by doing so he did not 
part with his occupancy-right within the meaning of that section. The same 
view was taken by, the North Western Provinces Sadr Board of Revenue in 
the case of Goki v. Kowal Ram, 1 Legal Remembrancer (N, W. P.) R. and R. 
section, 202. A stronger case than apy of these is 8. H. No. 899 of 1881^ , 
decided on the 15th April (not reported), in which it has been held by a Divi¬ 
sion Bench of this Court that even a perpetual lease b.y an occupancy-tenant 
does not amount to a transfer such as is prohibited by section 9 of the Rent 
Act? These rulings, however, do not deal with the exact question before uS, 
and whatever effect they may have upon the interpretation of the section, they 
do not go to the extent of showing that hypothecation is not a transfer prohi¬ 
bited by section 9 of the Rent Act. The exact question before us has, there¬ 
fore, never been decided by this Court. The learned pleader has, however, 
cited the case of Gholam Mahommed v. Tika Ram, 1 Legal Remembrancer, 

. (N. W. P.)- R. and R. section 203, which not only goes to the fall extent of 
his contention, bat indeed goes beyond it. For that was a case of usufructuary 
mortgage, and Bench of the North Western Provinces Sadar Board of Revenue, 

-■ consisting of Messrs. Carmichael and Plowden, held that “ the middle paragraph 
in section 9 simply refers to the absolute transfer of an occupancy-right, not 
to a conditional and temporary transfer, whatever shape such temporary 
transfer may take, «. e., whether it is made by a mortgage for a term of years, 
or. ''y a sub-lease for a term of years; that an occupancy-tenant in no way 
y 'flges the law or endangers his occnpanoy-rigl^ts in a holding which he 
■ -gns over to a third person tepiporarily; and that the term for which snoh 
* assignment may run is concurrent with, and only limited by, the occupancy- 
(Quant’s life.” 

“I confess I am unable to take any such view. It seems to bo based upon 
what I cannot help *feeling is a misconception of tho nature of the occupancy- 
right. I have already endeavoured to show, by iutrodneing a comparison bOi- 
tween tho occupancy-right of an Indian cultivator and the emphyteusis of the 
Romans, that tho right as defined by tho statute is—subject to its own limita¬ 
tions—as much a rt|^nd subsisting right as any other kind of estate carved out 
,of the fnll ownerslpp of land. The duration of tho tenant’s life plays no part 
in determining the right. Like any other estate it devolves upon heirs and is 
also transferable by act of the parties, the devolution and the transfer beSdg 
both subject to the limitations provided by section 9. It cannot be taken to to 
in the n^xre of an estate for life; nor can the position of the tenant’s heirs , 
be compa^4 to that , of reversioners. That this is so appears to me to be clear 
from the fact that the right can be fully trausfeiTed by the tAiant in favour of 
apy one of the “persons who have become by inheritance co-sharers in such 
right,” even though snch transfer may be against the will and to the preju^tOtb 
of all other persons of the same class, or those on whom the right would otbe^' 
wise devolve upon the death of the tenant. So far as the duration of the rij^btr 
is concerned, it lasts so long as not only the original tenant himself, but 
as snoh persons as are described in section 9 continue to live and occupy tlib ' 
land. Like emphyteusis, it is a right which falls short of ownership, for it 
rpyersion Expectant upon it, the reversion being not in favour of 
heirs, but in fervour of tho zemindar to wh6m the right reverts on 
4 n|ph peisons as could succeed to it under the rules of section 9. ” i 
V “ In considering the arguments addressed to us as to the policy of 

65 
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** Act, I think we are bound, as much as Courts of Justice in Bugland, to i*eoog* 
nise the ruio of construction wi)^cli prohibits Judges from taking into oonsi' 
deration the history of an individual clause in an Act, or the policy of Gnvem- 
ment with reference to any particular legislation, nor can we, in interpreting 
the Act, seek any help from the statements of objects and reasons which ac¬ 
companied the Bill, nor from the debates in the Legislative Council, or any 
other proceeding which preceded the passing of the Act, It is for the Legis- 
^ latnre to consider and determine whether* the words they employ in framing th© 
Xots will give effect to the object and policy which the state has in view. Wc 
are^ no doubt, at liberty to consider the general state of the law which prevailed 
in pari materia prior to the enactment of any statute under consideration. In 
the present case all we can refer to for the purpose of comparison to ascertain 
policy of the Legislature consists of the law which preceded Act X of 1859, 
the provisions of the Act itself, and, lastly, the various authoritative judg¬ 
ments passed under that Act, in regard to right of occupancy. By the light 
of these rules of construotion it seems to me that Act XVIII of 1873, going 
somewhat in advance of the Rent Act which preceded it, intended to confer 
settled and durable rights on such raiyats as had held the soil for the prescriptive 
* period of twelve years, and had by unremitting labour improved the land. The 
creation and recognition of such a right by the expi*oss language of the statute 
18 no doubt calculated to advance agriculture and promote peace in a country ‘ 
like this, the vast majority of whose population consists of agriculturists. 
The creation of the right was an act of grace on the part of the State, dictated 
by a sense of natural justice in favour of those who may be said by the length 
and continuity of their oultivatory possession to have earned a right in the 
soil which had been the object of their care and afPcction. But the right waa 
not intended to favour only the tenant in actual occupation at the time, but 
also those who, .belonging to the same stock, had taken part in the cultivation, 
and thus helped him in earning the right. On the other hand, as seems to me 
to be clear from section 6, Act X of 1859, and section 9 of Act XVlIl of 1873, 
the state did not disregard the rights of ownership whteh it had previously 
conferred upon the zemindar by express stipulations and legislative enactments. 
Whilst it seemed advisable to secure for those already in long standing occupa¬ 
tion of cnltivatory holdings, some fixity of tonm*e and some guarantee of fair 
rents, it was equally necessary, both in the interests of thee stock to which the 
tenant belonged, and of the zaraindar who Owned the land, to subject the right 
so created to such restrictions as would prevent the constant change of tenants 
and the acquisition of the right by those who formerly had no connection with 
the^soil. Hence the prohibitions against transfer which section 9 provides; 
Those prohibitions must be so interpreted as to give effect to the policy of the 
law.” • 

“ The interpretation of the word “ transferable ” depends upon the meaning 
to be attached to the word “ transfer. ”• Whatever the meaning of that word, 
as used by the English people in ordinary parlance may be, I cannot hold that 
the question^ before ns can be decided on any such ground. I fully admit that 
words used in statutes are, as a general rule, to receive their natural aud ordi¬ 
nary signification, and the Courts in construing legislative enactments will 
adopt the popular meaning of the words and phrases. But this rule of oon- 
rtructiw is qualified by a distinct limitation, explained Parke, B. in Burton 
Reevell, 10 M. and W309, that “ when the Legislature uses technical 1am- 
^age in its statutes, it is supposed to attach to it its technical meaning unlei^ 

and the reason of the rule is that “snohlao- 
t. guage is employed for the purpose of osoaping the difficulties caused by the 
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“ use of merely popular expressioue in regard to matters precise and teolinioal 
in their nature, such as the title to land or tt^ vesting of estates or other legal 
subject.”—Wilberforco on Statute Law, p. 124, 

“ Now the word “ transfer ” has long been recognised to be a technical term 
of law in all countries “ where English is the language of Legislature and of 
the Courts of Justice. It is often used as a convertible term with “ aliena' 
tion, ” “ conveyance^ ” and “ assignment." Whether any distinction exists be-* 
tween the technical meaning of thos^ expressions—and, if so, what that di% 
tinction is—it is not necessary exactly to dctennine. But it may be safbly 
taken that the word “ transfer ” is used in law in the most generic signification, 
comprehending all the species of contract which pass real rights in property 
front one person to another.” 

“ In considering the question immediately before us, it seems to me necessary 
to bear in mind that we are not at present concerned with transfer which takes 
place by judicial process, but with such transfers only as take place between 
living persons by virtue of their own act. In this signification the term cannot 
be defined bettor than by saying that it means* an act by which a living person 
conveys the whole or part of the inght of ownership of property, in present or 
future, to one or more other living persons. This being my view, the next 
question to consider is the exact nature of Indian mortgages in general. 

' Mortgage as nndorstood in this country cannot he defined bettor than by the 
definition adopted by the Legislature in section 58 of the Transfer of Property 
Act (IV of 1882). That definition has not in any way altered the law, but, 
on the contrary, has only formulated in clear language the notions of mortgage 
as understood by all the writers of text-books on Indian mortgages. Every 
word of the definition is borne out by the decisions, of the Indian Courts of 
Justice, as fulLy explained in Maepheraon’s celebrated work on Indian Mort¬ 
gages. I adopt that definition simply for the sake of convenience, and I must not 
be understood to rely upon it, as if 1 hold that anything in Act IV of 1882 
gave legislative authority to the interpretation of Act XVIII of 1873. A 
mortgage, then, is the transfer of an interest in specific immoveable for the 
purpose of securing the payment of money advanced or to be advanced by way 
of loan, an existing or future debt, or the performance of un engagement which 
may give rise to a pecuniary liability. The transferer is called a mortgagor, 
the transferee a mortgagee. Now hypothecation is only a species of mortgage. 
It has, in India, been used in the sense of a pledge, and the jn’oper term for it 
is simple mortgage. What, then, is the natin’c oC a simple mortgage ? I again 
borrow the definition from the Transfer of Property Act, solely for the sake of 
conrenieuj^e, and wholly irrespective of its legislative authority. Whore, with¬ 
out delivering possession of the mortgaged property, the mortgagor binds him¬ 
self personally to pay the mortgage-money, and agrees, expressly or impliedly, 
that in the event of his failing to pay, according to his contradt, the mortgagee 
shall have a right to cause the mortgaged property to be sold and the proceeds 
of sale to be applied, so far as may bo necessary, in payment of the mortgage- 
money, the transaction is called a simple mortgage. Now, it is quite clear td 
my mind that the most essential of the elements which constitute the simple 
mortgage is the right to cause the property to he sold —a right without which 
transaction, whatever else it may be, certainly cannot be called a hypotheoataop, ' 
pledge or simple mortage. This right does not come into existence when tho 
aottml sale takes place by virtue thereof, but it comes into existence atji^e tim4 
wben the mortgage is made: it subsists in the property ever afterwarcb so 
as the mortgage-money remains unpaid: it limits the interests of the mortg^r 
gat as they were at the time of the mortgage. Jurisprudence recognises it as one 
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of the TariouB species of jura in re aliena or estates carved out of the fall 
owuership of pi’operty. It may happen that the right, thongh not apparently, 
Wt in reality, is tantamount to absolute transfer, in its virtual effect. For in* 
stance, when land of the value of Rs. 100 is pledged by hypothecation in lieu of 
a debt amounting to Es. 101, the mortgagor is simply a nominal owner and his 
ttuda pro 2 netas is worth less than zero. I am, therefore, of opinion that the 
rights created by hypothecation in this country amount to nothing more or less 
than a transfer of an estate amounting Jk> a transfer of an immoveable property, 
^ough of course not an absolute transfer, . The feature which distinguishes 
hypothecation from other forms of mortgage consists in the fact that it does 
not entitle the mortgagee to enjoy the p^sical qualities of the subject of the 
mortgage. That this distinction does not alter the nature of the transa<Jtion 
so as to take it out of the category of transfer is clear to mo from the manner 
in which the right is treated by jurisprudence. The reason of tlio juristic view 
is well described by a modern writer on jurisprudence. “ The right of sale is one 
of the component rights of ownership, and may be parted with s^arately, in 
order thus to add security to a'personal obligation ; when so parted with, it is 
a right of pledge, which may be defined as a right in rent realizable by sale, 
given to creditor by way of accessory security to a right in persona/rn. The 
objects aimed at by a pledge arc, on the one hand, to give the creditor a secu¬ 
rity on the value of which he can roly, which he can readily turn into pioney, 
and which he can follow even in the hands of third parties; on the other hand, 
to leave the enjoyment of the thing in the inoantiino to its owner, and to give 
him every facility for disincumbeiing it when the debt for which it is security 
shall have been paid ** 

“ Such being the very nature and essence of tho rights created by hypothe¬ 
cation, it follows that if hypothecation is valid and legal, the incidents which 
flow from it mgst necessarily be held to bo valid and legal too—on the princi¬ 
ple that when the law permits a'thing, it also permits that which is essential to 
its accomplishment. The most essential incident of hypothecation is the even¬ 
tual sale by order of Court—a sale which in the ordinary course of law must 
be held by public auction, at which ex necessitate rei any person may bid, and 
which must be concluded in favour of the highest bidder. If hypothecation 
does not carry with it this right of sale at the instance of the mortgagee,-and 
■without any restriction as to tho class of bidders or purchasers, it cannot be 
called hypothecation at all. For, if any mxch restrictions are akachod to the 
right of sale, they are essentially repugnant to the very right conveyed, 
and must end in defeating the entire object of the pledge. Therefore, so long 
as T hold that under terms of section 9, the occupancy-tenant has im right of 
tale, 1 must, as a legal consequence, also hold that he cannot convey that right 
to another, on %he maxim that no man can give to another what he himself does 
not possess— tidn dat qui non hahet," 

« But it has been said that the tenne of section 9 have not the effect of 
prohibiting hypothecation, bui only go to reduce the value of the security. 
For, it is contended that the occupancy may be lawfully sold in enforcement 
of hypothecation so long as the bidders in auction belong to the class of 
arsons in whose favour transfer could have been legally made under that 
section. It seems to me to be clear that no decree of Court could, in enforcing 
the lien created by the hypothecation-bond, deal with the ocenpanegr-right 
more freely than the tenant himself could have done. And it follows tibat if 
•the tenant could not transfer his rights to total straxigers the decree of Court 
CC^ld not do so either. If such were not the rule the prohibitions of law could 
1^ easily ciinumvented by the occnpancy-topaut a-nd the holder of the. hypo?* 
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‘Hhecation’bond. All that is now contended is, that a decree enforcing the 
hypothecation lien could be executed subjecttto the restriction that the sale in 
auction must be held in such a manner tliat the only persons nllowed to bid for 
the property should be “ persons who have become by inheritance co-sharers” 
in the right of occupancy. I am not aware of any process recognized by the 
rules of procedure which can impose any such restriction on a public auction- 
sale to be held in execution of decree. The sale, in fact, can no longer be 
called a public auction sale, and ind^pd cannot achieve the very objects for < 
which auction-sales are provided-by the law. Supposing a case in which the 
decree (passed on a hypothecation-bond executed by an occupancy-tenant) is 
put into execution and no “ co-sharer ” of the occupancy-tonant exists, or such 
co-iharers as do exist decline to bid in auction, the question arises, what hap¬ 
pens to the decree which orders sale ? It jseems to me the decree must neces¬ 
sarily remain wholly infructuous and entirely incapable of execution so far as 
it directs the sale of the occupancy-right. Again, supposing the hypotheca¬ 
tion-bond was executed by the occupancy-tenant jointly with all his co-sharers, 
the same difficulty arises in a more aggravated form. Ex hypothesi the proper¬ 
ty would be put to auction-sale, and the only persons who would bid in the 
auction would be the judgment-debtors themselves—an anomaly which no sys¬ 
tem of procedure with which I am acquainted can permit. If I could hold that 
hypot^cation of the occupancy-right is allowed by the law, that the lien crea¬ 
ted thereby can be enforced by decree of Court, I should be driven to the logi¬ 
cal conclusion that a well-advised tenant, in borrowing money on the security 
of his tenure, could effectually defeat the very essence of the pledge by getting 
all bis co-sharers to join in the bond. For, ex hypothesis whilst a decree could 
enforce the lien, if the hypothecation-bond was oxeciited by only one of the oo- 
shafers in tha occupancy-tenure, the lien would bo entirely unenforceable when 
all tjie co-sharers had joined the bond. And y© have to face tJio anomaly that 
only one co-sharer in an occupancy-right could confer by hypothecation of the 
tenure rights greater than all the co-sharers collectively could have conveyed. 
In other words, what all the owners of an occupincy-tennre could nbt do, only 
one of them can do. 

“ And it follows as a logical consequence that the larger the number of ob¬ 
ligors, the smaller the value of the security obtained by tlio obligee; and if all 
the co-sharers arePbligors, the value of the security is equal to zero. On the 
other hand, if, subsequent to the 'execution of the hypothecation-bond, the 
number of co-sharers in the occupancy-tenure increases, the number of possible 
bidders in auction also increases, thus enhancing the chances of an auction-sale 
being he^d, and augmenting the value of. the security. And again, on the o^her 
hand, if, subsquont to the bonds the number of the obligor’s co-sharers diminishes 
by death or otherwise, the value of the security would diminish as each deathamong 
the co-sharers took place. The right of hypothecation, as I understand the term, 
can be subject to no such sliding scale*of increasing and diminishing value. It 
is, as 1 conceive it, a right which, once validly created, subsists in the proper¬ 
ty, depends for its value only on the value of the subject-matter or the hy¬ 
pothecated property. Nor can I hold that a valid hypothecation, which I have 
endeavoured to show means the transfer of the right of sale, can be subjected 
to the uncertainty of being enforceable or non-enforceable according to the will 
or existence of persons wholly unconnected with the transaction. And if I am 
right in holding that there is no process of procedure known to our law by whieffi 
a public auction-sale can be limited to a determinate class of intending purclta- 
aers, it must necessarily follow that no decree passed in enforcement of hypotlte- 
oatimx of an occupanoy-tenure can be executed. It also follows t^t if suob a quaU- 



THE BEKOAL TENAKCT ACT. 


[SBO. 179* 


m 

public auction>sale could be ordered and beld, its only e£Eeot would be to take 
from those interested in saying the tenure money which they need never have 
paid to secure the occupancy-right from sale. For it is not questioned that the 
refusal of the co-sharers to take part in the auction-sale would have the effect 
of rendering the security ineffective and the decree passed thereon incapable of 
execution, so far as the right of occupancy is concerned. I am unable to hold 
that the law contemplates' any such anomalies and results. And for these rea- 
KSOQS I hold that hypothecation by an occupancy-tenant of his interest is a trans¬ 
fer within the moaning of section 9, Act XVIII of 1873 j and this is my answer 
to the reference in these two cases.” 

Sllb'Section (3), Clause (e) :— Vide notes under sections 21 and 85, antg. 
Sub-section (3), Clause ( f) :—Vide notes under sections 38 and 52. 
Sub-section (3), Clause (g) :— Vide notes under section 40. 

Sub-section (3), Clause (Jo):—Vide notes under section G7. 

Proviso (II) :—“ I move this amendment to remedy what I believe to be 
a serious defect in the Bill-. The main provisions of section 178, which prevent 
the tenant’s statutory rights from being defeated by special contracts, have my 
cordial support. But the sectioxi very properly accords a particular treatment to 
the iieclamation of waste lands. It enables the landlords to bar the exeBpise of 
occupancy-rights during the onrrency of a reclamation lease—a lease which may 
ran for an indefinite period, arid which would probably run for twenty or thirty 
years. The Bill thus makes provision for the reclamation of waste lands by 
means of tenants bolding under long leases. But it omits to make provision for 
the reclamation of waste k^nds by the landlord himself, working with his own 
servants, or with hired labour. This omission is probably due to the circumstance 
that the latter clftss of reclamation has hithei’to not been common. But cases of 
Such reclamations have come to my notice, and I am told that their infrequency 
is due in p^t to the discouragements under which they are placed even by the 
present law. In the only case in wliicb, so far as I know, extensive reclamation 
has been affected by the steam-plough in Lower Bengal, the landholder writes to 
me that the present law renders such reclamation disadvantageous to the reohiim- 
ing landlord ; while under the new law no landholder would think of nnder- 
ia^ng such reclamation, unless protected by some accidental local tenure like 
the utbandi. Yet there are several classes oi reclamation which cannot be car¬ 
ried out by cultivators, but must be conducted by the landloi’d, or by a combina- 
tion,f>f neighbouring landlords, if they are to be effected at all. The Council is, 
I think, agreed that it is the interest alike of the cultivators and of ijie State 
that such reclayiatious of waste land should be undertaken. To add to the cul¬ 
tivated area is thj most direct and the most permanent remedy for the great evil 
in certain parts of Bengal—over-population. But such reclamations will cer¬ 
tainly not be undertaken by landholders if the Bill is allowed to stand as at pre¬ 
sent. My amendment only proposes to place the landholder who reclaims land 
at his own charges by hired labour, in as good a position as the landholder whe 
reclaims by means of tenants on long leases. In so doing I desire to say that 
the amendment has been carefully framed with the intention to cover only hand 
fifk reclamation of waste land. I hope that the representatives of both the 
landlords and the cultivators will see their way to accept an amendment, which 
^ Sulmiitted to the Council in the interests of both,”— Supplemmi Gazette of 
India, 9ik May 1885, p. 785. Per The Hon’ble Mr, Hunter. 

179. Nothing in this Act shall be deemed, to prevoat B- 
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Utbundit ohur 
dearah lands. 


pansanent mokurari proprietor oT a holder of a permanent tenure 

in a permanently-i^ettled area from granting a 
permanent mokurari lease on any terms agreed on between him 
and his tenant. 

Fids notes under clause 8 of section 3 anfe and also notes under section 5, 
Tenv/res. Proprietors have had this right since 1812. Section 52 of Regulation 
VIII of 1793 provides : “ Thd zemindar or other actual proprietor of land is to* 
let the remaining lands of his zenxmdari or estate under the prescribed restrictions 
in whatever manner he may think proper; but every engagement contracted with 
un^er-farmers shall be specific as to the amount and conditions of it; and all 
sums received by any actual proprietor of land or any farmer of land of what¬ 
ever description, over and above what is specified in the engagement of the per¬ 
sons paying the same, shall be considered as extorted and be repaid with a pe¬ 
nalty of double the amount. The restrictions prescribed and referred to in this 
section are the followingAnd thou follow^ sections 53 to 60, vide sections 2 
and 3, Regulation V of 1812; section 2 of Regulation XVIII of 1812; and seo- 
tion 2 of Regulation VIII of 1819. * 

180. (1) Notwithstanding anything in this Act, a raiyat— 
and (®) country where 

the custom of uthandi prevails, holds land or¬ 
dinarily let under that custom and for the time being 
let under that custom, or 

(b) who holds land of the kind known as chur or dearah, 
shall not acquire a right of occupancy— , 

in case («), in laud ordinarily held under the custom of uthandi 
and for the time being held under that custom, or 
in case (6), in the chur or dearah land, 

until he has held the land in question for twelve continuous 
years j and until he acquires a right of occupancy in the land, he 
shall be liable to pay such r§nt for his holding as may be agreed 
on between him and his landlord. 

(2) Chapter VI shall not apply to raiyats holding landjin^ 
der thewcustom of uthandi in respect of land held by them under 
that custom. 

(3) The Collector may, on the application of either the land¬ 
lord or the tenant or on a reference from the Civil Court, declare 
that any land has ceased to be chur or dearah land within the 
meaning of this section, and thereupon all the provisions of tW 
Act shsOl apply to the land. 

“ We have, in section 180, put ntbandi lands on the footing on which ehtlT 
lands were placed by section 213 of the Bill No. II, that is to say, no ocoa^ncy-' 
right will be acquirable in them until they have been held for twelve years, s^d 
meautime the tenant will be bound to pay whatever rent may be agreed on lie- 
tween him and his landlord. We have further provided that Chapter VJ pf ifee 
BiU ^11 not apply to such lands.” 8el4ct Oommdttee*8 12«port. 
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There exists in the district of Krishnaghtir a custom under whioli tenants 
can cultivate/r7«amar, on payment* of certain high rates of rent. In the case of 
such tenants there exists an implied agreement between the parties that such 
rent (diall be paid, and the amount of land so cultivated and the rent to be paid 
for it are ascertained each year by actual measurement. The lands in question 
are called ‘ utbundi lands,' and the rates at which the rent of such lands is pay¬ 
able are called ‘ utbundi rates’—(Mirjan Bisvas v. James Hills, 3 W. B., Act X, 

* 159). “ Nuksau Jote ” is very much theasame as utbundi, and there is nothing 
in an utbundi tenure incompatible with the right of occupancy. Where by the 
custom of a particular locality rent is payable when the land joan be cultivated 
and not payable when the land is not culturable; and the raiyat pays rent for the 
period that he could cultivate and does not pay when he could not cultivaidi he 
IS still to be considered as having held, and having paid the rent sufficiently to 
come within the meaning of the law—(Premchand v. Soorendra Nath, 20 W. R., 
329, per L. S., Jackson, J.) The same learned Judge defines utbundi tenures 
thus: An utbundi tenure is one by which the raiyat holds a certain area 

of land but for which he payS rent according to the quantity of that land 
which year by year he cultivates. The rent vanes according to the cultivated 
area. A zemindar cannot eject tenants wh6 have been holding or cultivating for 
a period of more than twelve years even though they wore originally tenants-at- 
will”—(Hydor Bukshu. Bhopendra Deb, 15 W. R., 231.) 

The law about the utbundi tenures is now settled by this section which ought 
to be read with sub-section (2) of section 20 ante. 

181 . Nothing in this Act shall affect any incident of a 
Saving as to service, gh^twali or otlior scrvice-tenuro, or, in parti- 
tenures. cular, shall confer a right to transfer or be¬ 

queath a sertico-tenure which, before the passing of this Act, 
was not capable of being transferred or bequeathed. 

See the Settlement and Redemption Acts post. See also Leelarmnd v. 
Manranjan, 1. L. R., 3 Cal., 251. A shikmi ghatwali tenure, held under the 
superior ghatwal, is not liable to be sold in execution, nor are its proceeds 
liable to attachment for satisfaction of the debt due from its holder— 
(Bally Dobey v. Ganei Deo, I. L. R., 9 Cal., 388). Where u, permanent tenure 
has been granted hy a ghatwal, if the succ«fesor of such ghatwul, being one of 
the ghatwals to whom Regulation XXIX of 1816 applies, wishes to resume 
that tenure, he must bring his suit within 12 years after succeeding to the 
ghatwali estate. The possession of the tenant is adverse to him frorj the time 
of the decree of his immediate predecessor. Art. 139, Sch. II of Act XV of 
1877, regarding suits by landlords to recover possession from tenants giving 12 
years* time from*tho determination of the tenancy, docs not apply to cases in 

which the plaintiff seeks to recover a tenure permanent in its nature and imt 

determinable by notice—(Modboo Kooory v. Tekait Ramchunder, I. L. R., 
9 Cal., 411.) A ghatwali tenure in Khnrukpore is transferable if the zemindar 
Msents and accepts the tmnsfer. Such assent and acceptance may be presumed 
mnn the fact of the zemindar having made no objection to a transfer for a period 
of over 14 when such a fact has been found a Court ought to reoc^ize 

In a suit brought to recover possession of a ghatwali tenure 

mrukpore, which had been brought to sale in exeeutiou of a decree 

purcTtiased by the defeudanis, the plftsatiia 
their certain, family customs for the puj^pose 

^ 8 • lower (jourt applying sueffi law and ctuatoi^ 
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found tliat tlio tenure was transferable, and that it was joint ancestral property, 
and gave the plaintiffs a decree for two'thirds o£ the property and the defendants 
a decree for the remaining one-third, holding that to be the extent of the pre¬ 
vious gliatwali interest which had been purchased by the defendants. Hdd on 
appeal that the decision of the lower Court was erroneous ; that in dealing with 
a ghatwali tenure, the Court must have regard to the nature of the tenure itself, 
and to the rules of law laid down iu regard to such tenures, and not to any parti¬ 
cular school of law or the customs of ai^y particular family; and that a ghatwali ■ 
being created for a specific purpose^has its own particular iucidonts and cannot 
be subject to any system of law affecting only a particular class or family— 
(Annundo v. Kuliprosad, T. L. R., 10 Cal., 677). In the area Of a zemindari 
wer^ included at the Permanent Settlement the mouznhs which made up 
the znahal of a jagliir, the succession to whjch was subject to the sanction of 
Government, the jaghirdars being bound to render public services. One-third 
of the revenue assessed upon the jagliir mahal was retained by the jaghirdar, 
forming no part of the zomindai i nssets on which tlio jumma of the latter was 
fixed. It was held that whether this jaghir was*a ghatwali tenure or not, within 
the moaning of the term as applied in Regulation XKLX of 1814, (the zemindari 
being Pacliit, adjoining, and at one time included in Birbhum), the jaghir was 
analogous to such tenure as described in the preamble to the Regulation ; that 
the nature of the tenure had not been altered by the Permanent Settlement, after 
which the services due by the jaghirdar remained as before, public services, and 
continued to be duo to the Government; iliat the zemindar became entitled only 
to the I'ent, or revenue, which was previously duo to the Government, and in 
respect of which he was assessed, and did not become entitled to the soi’vicos in 
respect whereof tlie one-third of the rent or revenue w^s allowed as compensa¬ 
tion to the jaghirdar; and that the jagliir, though hereditary, was not subject to 
the ordinary rates of inheritance according to the Hindu or Mahomedan law, but 
was held upon the condition of apjiroval of the lieir by the Government. Thus 
were precluded both division of the jaghir mahal upon the death of the holder, 
and alionatiiin during his life. It followed that the jaghir mahal was not 
liable to attachment and sale, in execution of a decree against the father 
and predecessor in estate of a jaghirdar so approved, as assets by descent in 
the possession of the latter—(Nilmoni v. Biilcra Nath, I. L. R,, 9 Cal,, 187; 
Letdanund r. The* Government of Bengal, 6 Moo. I. A., 101; compare L. R., 
9 1. A., 104). 


182. When a raiyat holds his homestead otherwise thaa 
as part of liis holding as a raiyat, the incidents 
Honfesteads. |;ejja,ncy of the homestead sjiall be re¬ 

gulated hy local custom or usage, and, subject to local custom or 
usage, hy the provisions of this Act applicable to land held by a 
raiyat. 

Interpretation This section is rather perplexing. As the wording of 
section goea, the homestead spoken of hero must be bold by a raiyat, and a taimi 
is primarily a cultivator (section 5). Persons other than raijats, therefore, 
hold hastoo or homestead land in villages, towns, or cities, e. bankers, banian^ 
infers, do not come under the purview of this section. They will be govfri^ 
by the old law. Kow what should we uuderstaud by the word * raiyat ^ iu 
S^feion? The word is not used in a wide sense for a cultivator or au ag!^^ 
it^st in general, but a oalUvator, or an agrioultariat having, relation with ® 

" ee' 
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landlord of the homestead. Hence in order to claim the protection of this sec¬ 
tion, not only the person holding* the homestead should be a cultivator but he 
should be a cultivator holding culturable land under the landlord of that home¬ 
stead, because a cultivator who does not cultivate under such a landlord though 
ho may do so under a stranger, is no more that landlord’s raiyat than a banker 
who holds a homestead under him but possesses no culturable laud whatever. 
The osscuco of a raiyat is not only cultivation but also payment of rent or ac- 
„ jinowledgment of a tenancy. A cultivator is not -tpso facto a raiyat, though a miyat 
may be so. If this were not the correct interpretation of this section, the residents 
and sojourners of Howrah or any other town, who may have a plot of land in 
their cultivation in their own village in the country under a certain landlord, may 
bo a raiyat under this section, and claim right of occupancy in a homestead 
which they may liave held in the town under some other persons, and no contract 
or anything would bar the accrual of such right after 12 years. (Section 178 
ante). Such a theory would he absurd. The whole Act again is limited by 
section 4. It contemplates only three classes of tenants, e. (j., (1) tenure-hol¬ 
ders, i, e., rent-receivers or rent-collectors, (2) raiyats or cultivators, and (3) 
under-raiyats, and under ncitlier of these heads the bolder per se of a homestead 
land would fall. See notes under sections 4 and 5 ante. 

Speaking of raiyat as contemplated by this section, the Legislature contem¬ 
plates three possible cases : When a homestead is held by raiyat as a part of 
his holding he is protected under sections 70, 20 and 21 of the Act, and thia 
section does not apply. Wlicn, however, he does not hold it as part of his hold¬ 
ing, the incidents of his tenancy shall bo regulated by local custom or usage ; and 
when there is no local custom or usage, by the provisions of this Act applicable to 
land hold bj a raiyat. Nevertheless in all the three cases, the holder must be a 
raiyat. It is only the third case that may cause some difficulties. Jdr. Field says : 
“ It is to be observed that the provisions of thi.s section ap])ly to raiyats only—^See 
the definition in s(M‘tion 5 ante. * They do not apply to other persons bolding 
hastoo or homestead laud in villages, towns, or cities, who continue to bo go.vemed 
by the existing law.” 

The explanations of this section as given by the Select Committee and the 
mover of the Bill are not satisfactory : we may say they go against the section 
to some extent. 

“ Wo have omitted Chapter VII of the original Bill, which was intended 
to provide for the case of a raiyat holding his homestead otherwise than as a part 
of his holding as .a raiyat. Ah, however, the absence of any mention of such 
tenancies in the Bill might give rise to misapjjnahension, wo have thought it well 
to Jftsert a section (210) expressly providing that their incidents will bo regulat¬ 
ed by local custom. ” (Select Committee’s Report on B. T. Bill No. II,) 

And section 21G of Bill No. II ran as follows : ” Where a raiyat holds his 
homestead otherwise than as part of his holding as a raiyat, the incidents of his 
tenancy of the homestead shall be regulated by custom.” 

“We have considered the proposals of the Government of Bengal regarding 
homestead lands, and find that they practically resolve themselves into this, that 
the tenure of sneh lands should, as provided by section 216 of the Bill No. II, 
bo regulated by local custom, with this addition, however, that, subject to local 
oustoin, thejy should be regulated by the provisions of the Bill applicable to land 
held by a raiyat. We have amended the section (182) on these lines.” (Select 
Com^ttee’s Report on B. T. Bill No. HI.) 

“We have omitted the Chapter in the original Bill relating to hastoo ov 
homestead lands, and have brought all our legislation on this point into one brief 
^tion, to the effect that homestead land, when not held as part of the holding,. 
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shall be dealt with according to local usage; and when local usage cannot bo 
ascertained, then it should' be treated as if itVere ordinary raiyati land. Tho 
varieties of local usage wore so many and of such importance that any regula¬ 
tions which could have been framed must liavo done harm and have been found 
inapplicable in many places.” (Sir Sfceua.rt Bjiyloy in the Debate.) 

Now the explanation here given by Sir Steuai-t Bajley is either defective or 
contradictory of tho section itself. Tho honorable member di»es not say that tha 
section does not provide for all ’classes «f persons holding homestead land, bi^^ 
only of raiyats. Besides the distihetion of raiyati and other laud does not obtain 
in the Act. That distinction was once attempted in tho original Bill, but it has 
beeji subsequently abandoned. All tliat tho honorable member moans to say is that 
when a raiyat holds homestead land under his landlord as a distinct holding, he 
may bo treated as holding it (where no custom can be ascertained) as a raiyat 
and may claim the privileges of section 20 and other provisions of the Act. 

Jurisdiction See pp. 453-450 ante. 

Law on the subject of homestead :—Th5 sale laws have alway,s protected 
dwelling houses. When proprietors were at tho time of the Permanent Settle¬ 
ment prohibited from granting leases for a longer period than ten years, a 
special exception was made in favor of leases of ground “ for tho erection 
of dwelling houses or buildings ”—Regulation XLIV of 1793, section 8. Si¬ 
milarly protection against purchasers at a sale for arrears of revenue has 
also boon afforded in tlie sale laws to “ hond fide leases at fair rents, temporary 
or perpetual, for the erection of dwelling houses or manufactories or for mines, 
gardens, tanks, canals, places of worship, burying grounds, clearing of jungle, 
or the like beneficial purposes”— XIT of 1841, sections 27 and 28; Act I of 
1BA6, jections 20 ami 27; and Act XI of 1859, sections 37, 52). These provi¬ 
sions have been quoted and discussed, ante at pp. 08-71 and 82.* Tho argument 
is that if auction-purchasers who are given some special privileges cannot annul 
these tenures, much less can a proprietor do so. On the other liand it has been 
argued that the sale laws were meant to protect the revenue of tho estate, and as 
no ono would purchase unless some special privileges were given to him, the sala 
provisions can offer no ai’gument to the tenant against the rights of the zemindar 
conferred by the Poimaneut Settlement. 

As to the effe*ct of the definition of “land” in Act Y of 18C7 (B.C.) upon 
section G of Act VIIT of 1869 (B.O.)‘ and also of other decisions on the subject, 
vide section 20, pp. 102-103 and 110-111. 

The case law on tho subject of homestead land is the only law that now can 
• be properly said to exist. The tendency of tho * J^ges 

Case law. Permanent Settlement of Bengal 

has made the zemindars the proprietors of the soil; at any mte it has settled the 
estate with them, and the zemindars are entitled to enter into evhry piece of land 
within their estate, unless barred by any special contract or statutory law; that 
the ocoupancy-raiyats are protected by the statute against this right of the zemin¬ 
dars, and so aro holders under contract, but that those holders who are not ocon- 
pancy-raiyats or persons holding under contract, to the contrary, have no right to , 
resist the landlord when he wants to enter into tho land. To this an exception iff, * 
made as to cnstomaiy right that a tenant may possess against the zemindars./ 
Where such custom is proved, the question is set at rest, but it has been held that ', 
no length of possession will create such a customary right or confer any right of 
possession as against the landlord upon the tenant. A question has also further 
cropped up as to the status of the persons holding under a contract, and it 
been held that a contract may he express or implied, and that there may be cirouinw 
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stanoes from wbich a presumptnoa may bo drawn of a permanent |^nt. The 
earliest case on this point is that of rChandra Kumar Bai v, Kadermaui Bassi, diC j 
7 W. R., 247, where a custom was proved that a khudkasht raiyat, who had built 
a pucca hoQse on the land and acquired a right of occupancy under sectioallS of 
Act X of ly59, should have the right to transfer. See also Nichan Sahoo v. 
Jhooree Sahoo, (S. D. A. Becis. for Bengal, 1845, p. 248.) 

In the case of Thakur Chundar Paramanick, &c., B. L. R., P. B., 695, A, tho 
tWjdow of B, sold a portion of B’s estate to C, who sold to D, After A’s death, 
E, the heir of B, successfully sued to sot aside this alienation as having been made 
without lawful necessity. The question then arose whether E was entitled to 
certain buildings erected by B during A’s lifetime, and this question was refeiTed 
. to a Pull Bench of five Judges (Peacock, 0. J., Bayley, Norman, Pundit, ftnd 
Campbell, JJ.) Peacock, ,C. J., in delivering the unanimous opinion of the Pull 
• Bench said : “ We have not been able to find in the laws or customs of this country 
The maaim quicquid uny traces of the existence of an absolute rule of law that 
plantatw mlo solo cedit whatever is affixed to, or built on the soil, becomes a 
does not apply in India. part of it, tmd is subjected to the same rights of property 
as the soil itself ... In the case of Xhoderam Surma v. Trilachan, Select Reports, 
35, we find it laid down that ‘if a member of a joint Hindu family build a biick house 
on ancestral land with separate funds of his own, such house would not be a property 
in which shares might be claimed by his coparcouers: coparcenei’s in the land would 
only have a claim on him for other similar land equal to their respective shares.’ 
That the maxim gategaid plantalur salu solo cedit does not apply in such cases was 
recognized by tho late Sadar Court in the case of Jankco Singh v. Bukhooroe 
Singh, (S. B. A., Rep., for 185G, p. 761). That was a suit for the demolition of 
buildings erected on joint property by a member of a joint Hindu family without 
the consent of his co-sharers—(Por similar decisions see W. G. Nioose Pc^oee v, 
Niyamatnla Ostagor, S. B. A. Rop^., for 1851, p. 1517, Sadr Biwani Adalut, North- 
Western Provinces,-26th November 1863, p. 418; and Kalipersad Butt v. Gauri- 
persad Butt, 5 W. R., 108). They show at least that the English rule above 
alluded to does nut prevail in this country . . . According to the civil law, if 

a person building on tho land of another used his own materials, not knowing that 
tho land was not his own, when tho building was destroyed he could reclaim the 
materials, or if he was in ()osse3sion of the building, could refuse to deliver it to the 
owner, unless he was indemuified for his expenses at least so far as they had been 
incurred profitably to the owner of the soil.—-XSeo Sandars’ Justinian, Book 2, tit. 
1, para. 30). Wo think it clear that, according to the usages and customs of tho 
country, buildings and other improvements made on land do not by the mere 
atCciSent of their attachment to the soil become the property of the owqer of the 
soil, and we think it should be laid down as a general rule that, if he who makes 
Hie improvemefit is not a mere trespasser, but is in possession under any bond fide 
title or claim of title, he is entitled either to remove the materials, restoring the 
land to the state in which it was before the improvement was made, or to obtain 
compensation for the value of the building if it is allowed to remain for the 
benefit of the owner of the soil—the option of taking the building or allowing 
the removal of the material remaining with the owner of the land in those cases 
^ in which the building is not taken down by the builder during the continnanOe 
of any estate he may possess.” In this case, it will be ohservqd, there was no 
relation of landlord and tenant existing between the parties. 

In Sibdas Bandapadhya v. Bamandas Mukhapadhya, 8 B. L. R., 237; S. 

,16 W, R., 360, the assignee of the purchaser of a tenure sold under the provisions 

sued the assignee of the purchasers of a house 
^ site thereof, sunh site forming a portion*, of the tenure, and the house tod tto 
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site having been separately sold in execution of a decree of the Civil Court. The 

S rinciple of the above Full Bench decision wasPheld to apply. Norman, J. (Loch, 
concurring) thought that the option to insist on the destruction of a brick* 
builtl^hoase and the removal of the materials is one which should and must be 
exercised promptly or not at all. The original purchaser, the plaintifE’s assignor, 
did not exercise the option, he acquiesced in the uoutiuuance of the building 
on the ground, and sought to make use of his supposed legal right for the 
purpose of exloiting an excessive price or rent for the use of the site Of* 
the house. This, it was held, lib could not do, and the Court, without ex¬ 
pressing a final opinion whether the original purchaser, immediately on acquir¬ 
ing the tenure, could liavo called on the purchasers at the Civil Court sale to 
renilbve the materials of the house and give actual possession of the land, 
decided that such a right, if it ever existed, had been lost, and that the only right , 
wJiich remained to the plaintiff was that of receiving a fair rent for the land. 
The judgment in this case contains the following passage: “ Let us now see 

Bights of landlord and respective rights of landlord and tenant 

tenant when tenant where buildings are erected by a tenant during the 
builda on land. tenancy. 1 think there is no doubt but that zemindar 

might object to the erection of brick houses on land let for the purposes of culti¬ 
vation, and if ho resoi’ted to a Court of justice might obtain an order restraining 
his raiyat from doing anything which would substantially alter the character of 
the tenure. In the North-Western Provinces it has been held that a tenant, 
having a right of occupancy, planting trees on his holding without hia 
landlord’s permission, or even digging a kutcha well, commits such a breach of 
the contract of tenancy as warrants the landlord in suing to eject him. But if 
the landlord, instead of objecting to the erection of a brick house on the holding, 
were to remairr passive and allow a house to bo built, knowing as ho necessarily 
would in a ease such as that now before us, thah the security fof the rent would 
be enormously increased by the erection of the building, it appears to me that 
be could not afterwards bo heard to say that the louaut had done any wi’ong in. 
erecting the house on the tenure. If in such a oaso the tenancy should be deter¬ 
mined, the position of the parties would appear to be this : The landlord would 
bo the owner of the soil, the tenant of tho house. I think it would be contrary to the 
principles of equity and good conscience to allow the landlord to insist on the 
needless destructioii of a valuable building, or to allow him to claim to remove 
it, without making to tho owner fuU’compensatioji for its value. I may refer on 
til l's point to the Roman Civil Law Institutes, Book 2, tit. 1, section 30, and Di¬ 
gest 7, Book 41, chapter 1, section 7, § 12. By that law, if the person who built 
was honq^tly in possession of tho land, and the owner of tho soil claim tho build¬ 
ing, but refused to pay the price of the materials and the wages of^ the workmen, 
the claim of the owner might bo rejected.” 

In Beni Madhub Banerjee «. Jai Krishna Mukorji, &c., 7 B. li. R., 153: S. C., 

^2 W. R., 495, the zemindar sued to eject three persons, 
as trespassers. They set up a purchase from raiyats who. 
had mourasi and mokurari interests, and this purchase was proved. In the ka- 
huliyats of their vendors, executed some forty years previously, there was s> sti* 
pulation that pucca houses should not be erected on the land, which was, how« . 
ever, let for building huts and residing thereon. Pucca houses were without^ 
objection erected on the land many years (apprently some thirty-five) b^or© 
suit was brought. Glover, J., was for ejecting the defendants, but Kemp,. J.,‘ 
whose opinion as that of the senior Judge prevailed, took a different vi|^: 

♦* Looking to the purpose for which the laud was originally leased,*’ smd he, ^^to, 
the fact of the long and nnintermpted occupation of the di^endants, their veih 
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dors, and the ancestors of those vendors, and to the conduct of the plaintiff in 
permitting the defendants to erect a pucca dwelling-house on plot No. 1,1 do 
not think it equitable to give the plaintiff a decree to eject the defendants and 
to take diinct possession of the land, and that, too, without any compens&tiou 
whatever to the tenants, who are to be summarily turned out of house and home. 
On appeal Mr. Justice Kemp’s judgment was affirmed by a Bench of three 
Judges (Peacock, C. J., L. S. Jackson and Macpherson, JJ.,) Peacock, 0. J., 
■^rfying : “ Mr. Justice Kemp . . . thought that in tjquity the plaintiff was not en¬ 
titled to turn the defendants out of tho lands, because he stood by and saw them 
erecting pwcco buildings on tho land without any objection whatever. If he al¬ 
lowed the defendants to erect pucca buildings upon the land without objecting, 
it appears to me that he was bound in the same way in equity as if he had grant- 
. ed them a potia with tho pTivilcge of -building pucca houses on the land.” This 
case was quoted and followed in Brojoiiath v. Stewart, 8 B. L. R., Ap., page 51 
(per Paul, J.) : and in Durga Persad v. Brindabun, 7 B. L. R., 159, (per 
.^nslie, J.) , 

Reference may also be made to the case of Rani Rama v. Jan Mahomed, 3 
B. L. R., A. 0., 18. Here it was said: “ If tho plaintiff has a legal title 
to the land, and has stood by without asserting his rights, allowing Imdad 
Ali to sell to the defendant, standing by while Srinandan has built on and 
planted the land in the belief which the plaintiff has encouraged, or at least per¬ 
mitted him to entertain, that he Viad a good title, it will become a question whether 
the utmost the plaintiff is entitled to is not to get a reasonable rent from him— 
(See the judgment of Mr. Justice Trevor in Hurro Chundro v. Hullodbur, 
W. B. Jan.—July 1864, page 166). The decision in that case appears to be in 
accordance with sound principles of equity. There is a case cited in Story’s 
Equity Jurisprudence, (vol. II, section 1549), The Somersetshire Canal Company 
V. Hax'courfc, 24 *Beav., 571, decided on a similar ground: and see also the 
Rochdale Canal Company v. King, 16 Beav., 630. The rule of equity is thus 
stated by Lord Eldon in Bann v. Spurrier, 7 Ves., 131: “ The Court will not 
permit a man knowingly, though passively, to encourage another to lay out 
money under an en-oneous opinion of title, and the circumstances of looking on 
is, in many cases, as strong as using terms of encouragement. When a man 
builds a house on land, supposing it to be bis own or believing he has a good 
title, and the real owner, pci’ceiviug his mistake, abstains from setting him right, 
and leaves him to persevere in his error, a Court of equity will not allow the real 
owner to assert his legal right against the other without at least making him full 
compensation for the money he has expended.” (See elso Ramsden v. Dyson, L. 
R. 1 H. L., 129.) 

In the case of Peter Nicholl v. Tarini Charan Bose, 23 W. R, 298, while it 
WEfiS fully recognyied that the landlord had tho right to protect tho land from 
damage or injury, and to prevent any use of it, by which its permanent useful¬ 
ness might be impaired or endangered, a sfiit for an injunction to restrain brick¬ 
making and for damages was dismissed, as the landlord had for five and twenty 
years acquiesced in the land being used for making bricks. 

In Durga Persad v. Brindabun, 7 B. L. R., 159, A had permitted B to 
erect a thatched dwelling-house with mud walls on a piece 
IttSI **°*w?to belonging to A. B so occupied the land for 

buiidiDBa more than forty years, virheronpon the house and site were 

sold in execution of a decree against B, and were purchased 
Isy 0. It was held that B had become possessed of an assignable interest, and 
that A was not entitled to dispossess 0. A case somewhat similar is that 
Of Bnkshoo e. Ilabi Buksh, 5 Decis. N. W. P., 366. 
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In the case of Addaita Charan v. Peter Das, 17 W. B., 383; S. 0., 
13 B. L. B., 417 note, the plaintiff, the trausfejree of the landlord’s idghts, sued 
to eject a person who had occupied the land upon which bis huts were standing 
Centre with for some thirty years, and ten or twelve years before the 

that of Nurpxd Bing v. institution of the Suit had put 0,’hutcna-pucca wall round 
Nutkoo Bum, 3 Deck. it. A decree for ejectment was passed, the High Court 
N.W.P.C.2S2. (L. S. Jackson, J.) observing : “It seems to be quit© 

clear that the permissive occupation of laud under such circumstances as tjwa 
defendant has held this land wijl not give him a light to retain possession of it 
when the landlord desires to put an end to the tenancy.” The question of com¬ 
pensation was here raised, but there was no evidence on the point. Somewhat 
sin^ilar to this case was that of Mol)ur AH v. Ram Rutun 21 W. R., 400, 
in which the defendant was holding “ permissively and without any right ” 
(for how long does not appear) a piece of land of very small area and* 
occupied by a shop. The High Court (Kemp and Glover, JJ.) confirmed the 
decree for ejectment passed by the lower subordinate Court. The facts of this 
case must have differed from those of the case»at 7 W. R.., 152, in which the 
opinion of Kemp, J., prevailed. In this latter case there had been a grant of the 
land for purposes of residenre many years x>roviously. 

Ill the case of Prosonno Kumari v. Button Bepari, I. L. B., 3 Cal., 696, 
the established facts were that the defendants, their father and grandfather, 
had been occupying the land for fifty or sixty years, during which time it had 
been used as a homestead, and occupied by a house and fruit trees. There was no 
evidence as to the origin of tlie tenancy, or as to who had built the house or plant¬ 
ed the fi'uit trees. Bent had been regularly paid. TJie landlord, requiring the land 
for the erection of a kutchery, seiwed the defendants with notice to quit, 
and then sued to eject them. It* was hold that he was entitled to do so. 
The cases of* Sbib Dass v. Kama Das and Addaita Chupn v. Peter Das 
were referred to. The High Couri, Garth, C. J., and Birch, J, say in their 
judgment: “ There is no law, of which we are aware, in this country, which 
converts a holding at will, or from year to year, or for a term of yeans, into a per¬ 
manent tenure, merely because the tenant, without any arrangement with his land¬ 
lord, chooses to build a dwelling-house upon the land demi.ied. Such a law, if it 
existed, would in a largo number of cases lead to great injustice and inconveni¬ 
ence, and would often leave landowners entirely at the mercy of their raiyafs. 
Small kntcha dwellings in this country may bo erected in a short time and at a 
very trifling expense ; and if a landlord, as soon as he or his agent discovers sucli' 
a dwelling to have been erected, were obliged, on the one hand, to turn the tenant 
out, or make him pull down his house; or, on the other hand, as the only Alter¬ 
native, t<f allow the tenant’s permissive holding to become a permanent tenure, the 
consequences would often be disastrous to tenants or very unjust to landlords. 
The truth is that the terms of a holding, as between landIord«and tenant, must 
always be matter of contract, either expressed or implied. If they enter into an 
express agreement of tenancy, either written or verbal, such agreement generally 
defines the terms of the holding. If, on the other hand, a tenant is lot into pos¬ 
session without any express agi’oement, and pays rent, ho becomes a tenant-at-will,. 
or from year to year; or, in other words, holds by the landlord’s permission upon 
what may be the usual terms of such a holding by the general law or by local 
custom; and in such a case he is, of course, lialjle to be ejected by a reasonable 
notice to quit. Occasionally there are local customs by which special terms and 
incidents are engrafted upon the contract of tenancy; but the existence of,the 
custom in such cases must be matter of proof, and no Judge has a right to act 
upon such customs nnlesa their existence is duly estab^hed. In this case''no 
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• flucli CTusiom is even sug^sted, and as there was no express agreement of tenaocyi, 
and no evidence of its origin, the defendants must be considered as holding fi'om 
year to year, and liable to be ejected by a proper notice to quit.” .... 

If a tenant wishes to build dwelling-houses upon his land ho should take 
care to make a proper “arrangement accordingly with his landlord. He has no 
right to hire his land for one purpose upon an ordinary permissive holding from 
year to year, or at will, and then, by using it for another purpose, to convert it, 
<,i,;tthis own option, and without consulting his landlord’s wishes, into permanent 
tenure. Such a law, if it were in force, would be manifestly unjust to the land¬ 
lord, and would lead to much litigation and inconvenience.” 

“ In some instances, no doubt, either from expressious used in the contract of 
' tenancy, or from tlie fact of land having been let by a laiidloi’d expressly for#the 
purpose of the tenant building pucca honses upon it, such circumstances, coupled 

* with a long and uninterrupted possession by tlio original grantee and hi» descen¬ 
dants, have been held to raise a presumption that the tenure was intended to be 
permanent: but such cases often create doubt and difficulty, and it is always far 
safer for a tenant if ho means to build, to have the terms of his tenure clearly 
defined by a written instrument.” 

In this case no question of compensation appears to have been raised, and the 
houses were apparently ordinary huts and not brick buildings. There was no 
evidence that the holding was of a permanent character, or for any defined 


period. 

The principle of this decision was extended (wrongly we submit) to Taruk 
Podo V. Shyama Churan, 8 C. L. R., 50, in which iho defendant had been 
in possession for upwards of 20 years, and the lands had been originally put into the 
possession of the defendant for building puiposes, and the defendant had built 
mnd houses, planted trees, and dug a tank. The Court (McDonell and Field, JJ.) 
observed; “ There is no law in tins country which gives anything in the nature 

of a protected tenure or holding to a person who has occupied such a piece of 
land, however long may have been the period of Ins possession,” So in Prosunno 
Kumar v. Jagurnath, 10 C. L. R., 2.'5, it was held that, although whore 
land is let for building pucca houses upon it, or where the tenant with the 
knowledge of the landlot^ does, in fact, lay out large sums upon the land in build¬ 
ings or other substantial improvements, that fact, coiipled with a long continued 
enjoyment of the property by the tenant or bis px’edeccssor in title, might justify 
a Court in presuming a permanent grant, speeially if the origin of the tenancy 
could not be ascertained, yet the mere circumstance of a tenant occupying build¬ 
ings ppon property will not justify such a presumption, unless it can be shown 
that they were erected by him or his predecessors, because a landloi*d might let 
property of that kind as agricultural laud at will or from year to year. ’* (Garth, 
C.J., aud MoxnPis, J.) The course of these decisions has very much changed by 
the pnnciple Isfld down in Gobinda Chuuder v. Aynuddin, 11 0. L. R., 
281. The Court (Garth, C.J., and J^itter, J.) observed: “In this case 
we think that there was quite sufficient ground to jastify the Court below in pre- 
enming a grant of a permanent nature in favor of the defendants’ ancestors. It is 
A-ebno^ded that the land in question was never let for agricultural purposes. ^ It was 
ipparentlylet upwards of sixty years ago for building purposes j because it is found 
’ ^at after the grant (whatever it was), these buildings, which are of a substantial 
cffiarsicter, were erected some sixty years ago by the defendants’ ancestors, and 
, that they ami their ancestoi's have lived there ever since. Under those circnins- 
tances we think the Courts below were at liberty tq. presume, if they thought fit* 
that the laud was granted for building purposes, and that the grant itself Wfts ol 
A permanent character. This has been ex|^ined in several recent oasns, ' 
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^ong 9 t others in the case, to which onr attention has been called, reported in 10 
0. L. R., 26. If the land had originally been •granted for agricultural pui^osea, 
thou the defendants would probably have had another answer to the suit, namely, 
that they had acquired a right of occupancy. But as the circumstances under 
which the original grant was made, tend to show that it was made for building 
purposes, then the Courts below were at liberty to presume that the grant was of 
a perumnent nature. In the case mentioned by the learned Judge (Prosunno 
Kumari v. Rutton Bepary, J. L. R„ 3 Cal., 696hi which ho thought 
veraed the case, it did not appear that the defendants or their ancestors had ever 
built upon the land or laid out any money upon it; indeed, it was found by the lower 
Courts in that case, that such kutcha buildings as were upon the laud had not 
been erected by the defendants." But in Arut Sahoo v. Prandhan Pykara, 
I. L. R, 10 Cal., 502, the Court below did not raise the presumption of a per¬ 
manent grant and the High Court did not inlerfere. • 

Notice to quit :—See s. 45, pp. 206—209 ante. 


183. Nothing in this Act shall affect any custom, usage or 
Saving of custom. oustomaiy right not inconsistent with, or not 

expressly or hy necessary implication modified 
or abolished by, its provisions. 


Illustrations, 

(1) A usage under which a raiyat is entitled to sell his holding without the 
consent of his landlord is not inconsistent with, and is not expressly or by neces¬ 
sary implication modified or abolished by, the provisions of this Act. That 
usage, accordingly, wherever it may exist, will not* bo nffected by this Act. 

(2) The buatom or usage that an under-raiyat should, Tinder certain cir¬ 
cumstances, acquire a right of occupancy is <iot inconsistcnlf with, and is not 
expressly or by necessary implication modified or abolished by, tho provisions of 
this Act. That custom or usage accordingly, wherever it exists, will not bo 
affected by this Act. 

Onstom:—The Rent Commission remarked: “Wo have provided that 
nothing in tho Bill shall affect any custom or customary right not inconsistent 
with, or not oxpi’osaly or by necessary implication modified or abolished by, its 
provisions. The mode of proving -custom is not very well understood in this 
country, and unfortunately, notwithstanding a dictum of Sir Barnes Peacock 
(see Hills v. Iswar Chose, W. R., P. B. 156, and Thakurani v. Bisoswar, B. L. R., 
F. B. 326) to the contrary, an idea got to prevail that Act X had superseded all 
customs, ^ud was intended to do away with all agricultural rights, except those 
specially mentioned and provided for in that Act, We believe that there are 
many local customs, in this as well as in every other country, well understood by tho 
people,.-recognized by the landlords, q.nd susceptible of proof in the Courts of 
Justice, and wo think it very desirable to make it clearly understood that tho 
Bill is not intended to interfere with any of these, unless they have been expressly - 
rescinded by, or are clearly inconsistent with, its provisions." In Laohmau ; 
Akbar, I. h. R., 1 All., 440, the plaintiffs as zemindars sued tbeir tenants for A 
declaration of their manorial rights as against all the tenants collectively to 
plaintiffs of all trees of spontaneous growth, the fruit of mango, mohua, and nppreU 
priation by the other trees planted by the defendants, and of their right to receiva 
a tribute of two ploughs annually, as also an offering of a certain quantity of 
poppy-seed, hemp, bhusa, cow-dung cakes, and other farm produce on tho occasion. 
6f the marriage of the lower caste tenants, with a farther right to levy as dues 
67 
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the said tenants a proportionate quantity of sugarcane juice prepared by e^h 
sugar manufactory, and the presentation of a certain number of sticks of sugar> 
cane on a certain day in each year to the plaintiff. The High Court in remanding 
the case for further inquiry observed: “ The most cogent evidence of custom is 
not that which is affonied by the expression of opinion as to the existence, but 
by the enumeration of instances in which the alleged custom has been acted 
upon, and by the proof afforded by revenue or judicial records or private accounts 
«rud receipts that the custom has been enforced.” • To prove a local custom, evi¬ 
dence must be precise and conclusive.—(Tekait Durga Prosad i*. Tekait Durga 
Kumar, 20 W. R. 154). The custom must be of that part of the country where 
the tenancy is situate.—(Annapurna v. Uma Charan, 18 W. R. 56). Until 
some connection, either geogi-aphical or political, is shown to exist between %ny 
two districts, there is no ground fou inferring the custom of one district from 
its existence in another.—(Maharani Heyanath v. Burni Narain, 17 W. R. 329). 
In Kupil Rai v. Radha Prosad Sing, I. L. R., 5 All., 261, it appeared that the 
defendants were occupancy tenants of certain lands, tliat those lands submerged 
and reappeared after some yearS, that the tenant neither relinquished nor paid 
rent for them ; it was held that the claim of the landlord that he was entitled to 
them, according to a local custom, was not tenable with reference to the provisions 
of Act XII of 1881 (N. W. P, Rent Act;. See Lnchmiput q;. Sadatulla, 12 
C. L. R. In Lala v. Hera Singh, I. L, R., 2 All., 60, the claim was for the recovery 
of a cess which it was alleged was payable in accordance with the custom of the 
village on the second marriage of a widow of the Ramaiya caste. In dismissing 
the suit Oldfield, J., observed: “ Amongst the conditions essential for establish¬ 
ing a custom are that the custom is of remote antiquity, that it has been continued 
and acquiesced in, that it ip re^onable and certain, and not indefinite in its charac¬ 
ter.” Stnart, C.J., concurred in the above view. (See also Dw’arkanath v. 
Hurish Chandra, 1. L. R., 4 Cal. 925, Ram Luksmi r. Pemmal, 12 B. L. R., 396; 
Hara Prosad n. Shiv Dayal, 26 W. R., 55, B. C.; Lnchman v. Akl)ar, I. L. R., 
1 All. 440.) In Chandra Kumar v, Pearee Lai, 6 W. R., 190, it was held that a 
custom as to the transferability of khodkast jotes need not be absolutely 
invariable. According to the custom of the Hooghly District, a tenure granted 
for building purposes is transferable;—(12 W. R., 496). In an inquiry as to 
whether tenures of a certain class are transferable according to local custom, it 
is sufficient if there is credible evidence of the existence And antiquity of the 
custom, and none to the contrary ; there is ‘no necessity for ‘the witnesses to fix 
any particular time from which such tenures became transferable;—(11 W. B., 
348.} 

As to custom see pp. 126—131 and 620 ante. , 

Usa#0 It is doubtful if any distinction obtains in this country between 
usage and custom. The English law recognises the following distinction: 
“ Usages known as customs of the country, although not customs, if strictly so 
called, are usages existing generally in* a district, and will, unless expressly or 
impliedly included by the contract, be imported into and regulate contracts of 
tenancy, although the contract be in writing or in deed ”—(Wiglesworth o. 
.Dallison, 1 Smith, L. C., 598; See Woodfall, L. and T., 707). In Jugomohan 
V. Manik Chand, 7 Moore, 263, their Lordships of the Judicial Committee ob- 
sen'od; “ There needs not the antiquity, the uniformity or the notoriety of oustoto, 
which in of all these becomes a local law. The usage may be siall in i(i|9 

. growth; it may require evidence for its support in each case; hut in the result 
, , it IS etwngh if it appear to be so well kuowh atid acquiesced in* that it may be 
, res^nably presumed to hare been an ingredient tocitly imported by the psurtiieB 
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OHAPTEE XVI. 


Limitation. 


184. (1) The suit^, appeals, and applications specified 

Limitation on suits annexed to this Act shall be in- 

and applications stituted and made within the time prescribed 
” ^ * ■ in that schedule for them respectively; and 

every such suit or appeal instituted, and application made, after 
the period of limitation so prescribe, shall be dismissed, although • 
limitation has not been pleaded. 

(2) Nothing in this sectioi} shall revive the right to 
institute any suit or appeal or make any application which would 
have been barred by limitation if it had been instituted or made 
immediately before the commencement of this Act. 


Sait. 


Sub-section (1);—Tliis section is controlled by section 185, and therefore 
these provisions are complomentod by the definitions 
and pi-ovisions of the Limitation Act. Tlie word “suit” 
therefore has been evidently used in the sense in wbich it has been defined 
in Act XV of 1877, that it. “does not inclijde an appeal or an appli¬ 
cation,’* So in. Act IX of 1871: “We think that the woi’d ‘salts’ in the 
Act of 1871 was not intended to include ‘ applications.’ In the Act of 1869 the 
word might have bad a more extended meaning, but in the Act of 1871 a distinc¬ 
tion seems to have been carefully drawn between ‘ suits,’ ‘ appeals,’ and ‘ applicar 
tions,’ each of these subjects being sepumtely dealt with, and in different divisions 
of the schedule’’—(Dhnnessur v. Oridur Sabay, I. L. R., 2 Cal., 336; see 9 
W. H., 402; I. L. R., 1 All., 97). Rut in Mungul Purshad u. Grija Kant, 

I. L. R., 8 Cal., P. C., 61, an application for execution of decree has been 
lield to be an applinalioii in the suit in which the decree has been obtained^. 
Thei*efore a suit would include applications for execution ; so in Biharilal «, 
Gorbordhunlall, I. L. R., 9 Cal., 440; sec Koratansi Kalanjie, I. L. R., 2 Bom., 
148; I. L. R, 10 Cal., 748. Act XV operates from the date on which it came into 
force as regards all applications made under it.—(Bohari Lall v. Goburdhan*Lall, 

I. L. R., y Cal., 440, dissented from.) An application for execution w:%jB made on 
the 2nd of March 1872. In the execution proceedings, certain jfropeirtios were 
attached and a sale proclamation was issued. A claim to a portftm of the proper¬ 
ties was then prefen*od by third parties, and allowed on the 17th June of 1872. 
The decreeholder failed to take necessaiy measures to bring the remainder of the 
property to sale, and the case was struck off on the 4th of J nly 1872. A subse- 
quont application for execution was made on the 14th June 1875. It was held 
that the subsequent application was not barred by the provisions of section ^ ■ 
Act XIV of 1869. Boitd fide proceedings in resistance cf a claim to attach 
parties are proceedings to enforce a decree within the meaning of seotica 20 
of Act XIV of 1869.—(Becharam Dntta v. Abdul TVabed, I. L, R., 11 Cal., 55|. , 

Sh&U b® instituted. —Mmlancdion of section 4 of Act XV of 1877 wHoh 
applies to this Act also by siib-section (2) of section 185 peri, runs thus r “ A 
suit is instituted, in ordinary cases, when the plaint is presented to the proper 
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officer; in the case of a pauper, when his application for leave to sue as a pauper 
is filed; and in the case of a claim* against a company which is being wound by 
the Court, when the claimant first sends in his claim to the official liquidator.” 
But this rule is modified by section 22 of Act XV of 1877, so far as it concerns 
neiff plaintiffs or defendants added after the institution of the suit, which also 
shows what is meant by the words ‘ ordinary cases ’ in the Explanation just referred 
to. Delay in the appointment of a guardian ad litem for a minor does not affect the 
*i5ate of institution—(I. Ij. R., 4 All., 37). •• When tho plaint was really presented on 
the 29,th July, it could not matter if the endorsdlaent on the plaint stated that it was 
presented on the 31st July, or that it was not acc^ted until the later date— 
(Young V. MacCorkindale, 19 W. R., 169 ; see also 6 W. R., 207 ; 6 W. R., 39 ; 
7 W. R., 157; 23 W. R., 447; I. L. R., 1 AIL, 2t!0). The date of institution is 
tho date of the first presentation of the plaint—(I. L. R., 4 AIL, 37). If the plaint 
is returned for insufficiency of stamp, or for any amendment, and then it is pre¬ 
sented again within the time allowed or within a reasonable time, the date of the 
first pi’esentation is tho date of institution. The same remark applies to appeals. 
(See I. L. R., 2 AIL, 832, 875 ; ‘l. L. R., 1 AIL, 260; 23 W. R., 447. See 7 W. 
B., 157, 2il; 1 Mad. H. 0. R., 427). It has been held by tho Punjab Chief Court 
that an appeal is not presented within the meaning of tho first para, of section 4 if 
it is not accompanied by the copies of decrees and judgment required by section 
641 of the Civil Procedure Code—(See liivaz, 16). Order admitting an appeal 
after time made ex^parte by a single Judge of the High CouiH; sitting to receive 
applications for the admission of appeals under a rule of tho High Court made in 
pur.-iuancc of 24 and 25 Viet. c. 166, section 13, and Letters Patent of the Court, 
section 27, is liable to be set aside at the hearing of the appeal by the Division 
Court, on the ground that tho reasons for admitting tho appeal were erroneous or 
inadequate—(2 B. Xj. R., 184; 4B. L. R., 84; I. L. R., 1 AIL, 34). ‘ This reverses 
the decision in 8’W. R., 141. In. 10 B. L. B., 155, it was held that the order was 
open to review. Under section 48 of the Civil Procedure Code, the plaint must 
be presented to the Court or such officer as it appoints in this behalf (see 6 Bom. 
254). A plaint may not be presented at the private residence of the Judge or 
officer—(7 N. W. P., 6; contra, Suth. S. C. Cf. Ref., 36). 

The word ‘ prescribed’ has a technical meaning in the Act (vide cl. 15 of 
section 3, ante). In this section however that technical 
wSbedftoSBtS^heluie. meaning cannot obtain. The word ‘prescribed’ here 

means prescribed by the Act as the context clearly shows. 

This penalty must be enforced even if the defendant is willing to confess 
SluAlbe diamiaaed al- judgment—(Debi Narain v. Ishan, 13 C. L. R., 153, 155; 

JaimalSing«.Bhaga, Rivaz., 15). The point of limitation 
o en p p e . which, whether it be taken by the defendant or not, 

the Court is hound to entertain—(Ramey v. Broughton, I. L. R., 10 Cal., 652, 
658; 2 Bom. IT. C. R., 162; 2 Wym. !]^p., 24). Instead of dismissing the suit, 
tho Court may allow the plaintiff to withdraw his suit in order that he may 
proceed against the defendant in a foreign Court, where the law of limitation 
may not be the same as that of British India—(I. L. R., 6 Bom. 103,107). The 
munsiff dismissed a suit as barred by limitation; the Judge on appeal set aside 
tho munaifE’s decision and remanded the suit for investigation on the merits. 
The mmisiff then gave the plaintiff a decree in full; the Judge on aj^eal dis- 
Sillowed a part of the claim; the plaintiff appealed to the High Court. The 
; defendant preferred a cross objection to the Judge's finding of fact as to the part 
^cret^. ^ The High Court is l^und to consider the question of limitation, al¬ 
though it is not open to the respondents to take this objection themSelves— 
(Ambaltt u. Nadu Vakat, I. L. R., 6 Mad., 325. Compare 13 W. B., (F, B.), 44 j 



iio. 1S6.] 


THE BENGAL TENANCY ACT. 


6]33 


13 W. R,, 62; 1 Agra 248; 3 Bom. H. 0. B,, 164; 1 B. L. R., 26 ; 7 W. B., 67j 
4 Moo. I. A., 60y; 14 W. R., 370). If the question of limitation has been decided 
(directly or indirectly) bet^reen the parties, it cannot bo raised again in a snbsp* 

J nent stage of the same case—(Mnngal Pershad e. Grija Kant, II 0. L. E., P. 0., 
13, also 11 G. L. R., 146). Remanding a case on appeal is indirectly or constmc; 
tively determining that the suit is not barred by limitation—(Morubin v. Gopalbin^ 

I. L. R., 2 Bom., 120, 131). Judgment-ilebtor cannot raise the plea of limitation 
in respect of execution-proceedings under which his property has already been* 
sold and purchased by a third party—(I. L. R., 6 Mad., 237; I. L. R., 10 Oal.^ 
220). Where the defendant successfully pleads limitation, the suit must be dis¬ 
missed with costs, even if the plea is used for the purpose of refusing to perform 
admitted obligations—(Banning, 283; L. R., 17 Eq., 75). Where, however, the 
defendant does not plead limitation at the hmt stage of the case, the Court may 
refuse to award costs to him—(I. L. R., 6 Mad., 178). Illustration (6) of section * 
4 of Act XV overrules Bharrut v, Issur Ohunder, 8 W. R., 141. It runs thus: 
*‘An appeal presented after the prescribed period is admitted and registered. 
The appeal shall nevertheless bo dismissed." * 

Sub-section (2) :—The Bengal Act VIII of 1869 made a special provision of 
limitation for applications for review. The present Act does not reproduce it. 
Under iJhe old Act an application for review, if not filed within 30 days of the 
iudgment, would have been barred by the old law. Under the new Act, the 
Indian Limitation Act would apply to a case like this, and the applicant will 
get three months' time for filing his inview. Suppose at the date of the com¬ 
mencement of the Act 30 days are over, under this sub-section the applicant 
is barred; but suppose at the date of. the commencement of the Act, 29 days have 
only expired, this sub-section will not apply, and it* may bo argued that the 
applicant will get three months’ time. But not so; we must ^cad this section 
with section 6 of the General Clauses Act, dnd the old law will govern a case 
like this. Vide notes under sub-section (1) of section 2, pp. 19—23 and sub¬ 
section (2) of section 143. Comparo sub-section (4) of section 2. 

185. (1) Sections 7, 8, and 9 of the Indian Limitation Act, 
portionsof the Indian 1877, shall not apply to the suits and appli* 
pumhietomuhsuftBi^^o. cations mentioned in thc last foregoing section. 

(2) Subject to the provisions of this chapter, the provisions 
of the Indian Limitation Act, 1877, shall apply to all suits, ap¬ 
peals, and applications mentioned in the last foregoing section. 

Sub-section (1) :—Section 7 provides that, if a person is » midor, insane, 
or an idiot at the time from which tbe period of limitationJis to be reckoned, 
he may institute a suit or make his application within iho same period, 
after tne disability has ceased, as would otherwise have been allowed from tbe 
time prescribed by the law. Compare Dinonath v. Roghoonath, 5 W. B. 
(Act X, 41). Section 8 provides that when one of several joint creditors 
or claimants is under such legal disability and a discharge can be given without 
his concurrence, time will run against them all; but if such discharge cannot 
given, time will not run against any of them, until one of them becomes capab^/' 
of giving such discharge. Section 9 provides that ^when once time has beg^'"- 
to run, no subsequent disability or inability to sue s^ps it. 

Snb-SOGtSOU (2):— Subject to the provisions of this chapter. —So section 6 of 
Act XV of 1877 provides: When, by any special or local kw now or hereaftqr 
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in force in British India, a period of limitation is epeoiallj prescribed for any 
suit, appeal, or application, nothiiff^ herein contained shall affect or alter the 
period so prescribed sec section 6 of Act IX of 1871 and section 3 of Act XIV 
of 1859. These rules are founded upon the maxim generalta apecialihm non 
^trogant ^—a general later Act does not repeal, control or alter an earlier spotnal 
or local one by mere imjjlication. Such an Act is presumed to hare only general 
eases in view, and not particular cases which have been already provided for 
•l^laxwell, 157). “ The I’eoson is that the Legislature, having had its attention 
directed to a special subject, and observed al> the uireumstances of the case and 
provided for them, docs not intend, by a general enactment afterwards, to derogate 
from its own act, where it makes no special mention of its intention to do so"—- 
(Unnoda Pi osad v. Kristo Kumar, 19 W. R., 5, P. C.; The Collector v. Punri^, 1 
Mad., 89,110). It was accordingly liteld that the general law of limitation (Act 
' XIV of 1859), in the absence of any express word« or necessary implication, did not 
repeal or affect the limitation clauses of the Bengal Rent Law (Act X of 1859)— 
(Unnoda Prosed v. Kristo Kumar, 19 W. R., 6, P. 0.; Paulson v. Modhu Sudan, 
2 W. R., Act X, 21, P. B). Section 6 of Act IX of 1871 saved special 
and local laws, “ now or hereafter to be in force," so that whether the general Act 
was lat&r or not, its provisions could not be imported into any local or special law. 
.And after the passing of that Act it was held that the provisions as to 4isability 
contained in that or any other Act could not apply to a suit under a special Act 
—(Thakur Kupitnath e. The Government, 13 B. L. R., 445; 22 W. R, 17). 
Bimilarly the provision in section 5 of Act IX as regards the period of limitation 
expiring on a day when the Court is closed, has been considered to be inappli¬ 
cable to suits for arrears of rent under Act VIII of 1869 B.C.—(Paian Chunder 


tJ. Mutty Lall, I. L. R., 4 Cal., 50 ; 2 0. L. 11., 543). Act XV of 1877, however, 
has altered the law. It has been held by the Calcutta High Court that the 
language of sectisn 6, Act XV of 1877, has introduced a change in the law. 

The provisions of the special 

Inman Limitation Aot, laios of limitation were not to be affected by the general 

auiu to under Act XV of 1877, the rale is that the periods 

’ * of limitation proscribed by special or local laws shall not 

be altered or affected by the general law. This raises an inference that the 
Legislature intended that the general provisions and exceptions contained in Act 
XV of 1877 should bo applicable to suits, appeals, or applications govemed by 
'special or iobal laws of linuf.aiion. Aucordiugly the general provision of section 
5, Act XV of 1877 (as regards the period of limitation expiring on a day when 
the Qourt is closed), has been applied to suits under Act VIII of 1869 B.C.— 
(Gop«d Chand v. Kristo Chunder, I. L. R., 5 Cal., 314; Khosel v. Gun^jh Dutt, 
I. L. R., 7<C/al., 690). Similarly, the geneiul provisions of section 12, Act XV 
(as to exclusion of time occupied in obtaining copies of decrees, &o ), and 
of {Section 19, Ad XV (as to acknowledgment of liabilities) have been considered 
applicable to applications and suits undw Aot VIIl of 1869 B.C.—(Biharilai u, 
Mongalanath, I. L. R., 5 Cal., 110). In the report of this ease a similar ruling 
of, Sir Richard Garth is referred to. See Parbatinath v. Tejmoey, I. L. R., 6 
Oal.,, 303. But as these general provisions and exceptions modify the periods 
Of limitations prescribed by local and special Acts, they may be said to ‘affect,’ 
if not to * alter,’ those periods. And although the corresponding section of Aot 
(section 3) referred to the periods of limitation only, the general 
provisions of that Act were held by the Privy Council to be inapplicable to suits 
.for which a shorter period of limitation had been prescribed by a special Aotv-- 
, (Unnoda Persaud e. Kristo Koomav, 19 W* E., ?>, P.C.j Mahomed Bahadopr 
' The Collector, 21 W. R., 381, P.O- See also Harimm v. Vishnu, 10 Boin., 
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20^.) Besides, under the well-established rale of construction to which wo hare 
r^erred, a more inference, unless it is a noctwsary one, is not sufficient to rebut 
the presumption that the Legislature docs not intend by a general enactmeixt 
to interfere with a special one—(19 W. B., 5, 6, 7, P. C,) ()n the other hand, 
it should be remembered that Act XV expressly provides (see section 1) t^i 
sections 2 to 25 shall not apply to suits under two particular special laws, 

Act IV of 1869 and Mad. Regulation VI of 1831. Prom this it would seem that 
the Legislature intended that to suil^ under other special laws, those sectiowiA 
may, as far as possible, apply. Hsnee in Ram Raw v. Venkatisa, I. L. R., 5 
Maid., 171, F. B., the Judges of the Madras High Court were of opinion that 
section 19, Act XV of 1877, was applicable to summary applications under special 
an<t local laws, such as the Acts regulating the rights of landlord and tenant in 
the North-Western Provinces and in Bengpil. Query—‘I£ the general provisions 
of Act XV are applicable to suits and application under all special and local * 
laws, why has the Legislature expressly extended those provisions to suits under 
Act XVIII of 1881 (sec section 23, Act XVIH of 1881, the Central Provinces 
Land Revenue Act.) * 

The general provisions of the Limitation Act are contained in sections 5—^25. 
For decisions under those sections, the reader is referred to the author’s Indian 
Limitation Act. 


CHAPTER XVII. 

Supplemental. 

Penalties, 

186 . (1) If any person, otherwise than in accordance 

Penalties for illegal A®* enactment for the 

interferenoe witn pro- time being in forcc,— 

■ {a) distrains or attempts to distrain the. 

produce of a tenant’s holding, or : 

(d) resists a distraint duly made under this Act, or forcibly 
, or clandestinely removes any property duly distrainedi 
under this Act, or , • 

' (c) except with the authority or consent of the tenant, pre¬ 
vents or attempts to prevent the reaping, gathering, 
storing, removing, or otherwise dealing with any pro¬ 
duce of a holding, 

he shall be deemed to have committed criminal trespass i 
within the meaning of the Indian Penal Code. 

(2) Any person who abets within the meaning of the iRdw 
Penal Code the doing of any act mentioned in sub-sectioli (Iji, 
shall be deemed to have abetted the commission of " 

trespass within the meaning of that Code. 
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Sttb-SOCtion (1):—The punishment under section 4t4i7 of the Penal Oodo^or 
these offcucos is imprisonmeu^f either description for a term which may extrod 
to three months, or fine whicn iBity extend to five hundred rupees, or both. 

Snb>8ection (2):—See sections 109 and 116 of the Indian Penal Code. 

^ ^ Agents and representatives of landlords, 

187. (1) Any appearance,, application or act, in, before 

Power for landlord to to any Court or authority, required, or 
net throttgn agent. authoriscd by this Act to be made or done by 

a landlord, may, unless the Court or authority otherwise dir^ts, 
bo made or done also by an* agent empowered in this behalf by 
a written authority under the hand of the landlord. 

(2) Every notice required by this Act to be served on, or 
given to, a landlord shall, if served on, or given to, an agent 
empowered as aforesaid to accept service of or receive the same 
on behalf of the landlord, be as effectual for the purposes of 
this Act as if it'«had been served on, or given to, the hindlord in 
person. 

(3) Every document required by this Act to be signed or 
certified by a landlord, except an instrument appointing or autho- 
ifeing an agent, may bo signed or certified by an agent of the 
landlord authorized in writing in that behalf. 

Bub'Section (1):—This certainly modifies sections 10 and 20 of “ The Legal 
Practitioners' Act,” XVIII of 1879, which prohibits persons from practising unless 
they have obtained a certificate under the Act. A difference, however, exists even 
under the Legal Practitioners’ Act between acting for one landlord in the case con- 
3 emed with his estate, and acting for all employers. Under this sub-section, 
however, one agent may be employed by Several landlords. The gomashtas cannot, 

however, sue in their own name. • 

• 

188. Where two or more persons are joint-landlords, any- 

, . , ^ , * thing which the landlord lb under this Act 

joueotiTOiy or i»y oom- required or authorized xo do must qp done 
non agent. ^ , either by both or all those persons acting 

together, or by an agent authorized to act on behalf of both or 
m of them. 

See sections 93 to 100. As to the right of one co-sharer to make a survey, 
and measurement, see sections 90, 92, and notes ; also 10 B. L. B., 397; 19 W, 
B., 280 i 20 W. B„ 385; 9 G. L. B., 444; I. L. B., 7 Cal., 684 ;-to enhance 
rent, see sections 27—37. and notes; also 2 C. L. B., 370; 1. L. B., 4 Gal., 96; 

6 0, L. B., 545 ; 9 C. L. B., 37; I. L. B., 7 Cal., 633; 10 0. L. B., 331; I. L. 
E., 4 Cal, 96, 692; I. L. B., 5 Cal, 273, 574; I. L. B., 7 Cal, 633, 761; I. Li! 
B., 8 Cal, 363; I. L, B., 9 Cal, 864;—to eject, see sections 44, 66, and 89 an^«' 
^tes; also 9 0. L- E., 76; 12 C. L. B., 223; I.'L. B., 4 Cal., 961to sue 
hiB share of rent separately, see section 66 and notes, and also notes that preesd-. 
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X), 6fi; 

23 W. R., 

, ^ ,_,__ _,_,_, 201 note; 

3 C. L. R., 223; 8 C. L. R., 445; I. L. E., 4 Cal., 00, 350, 550; L L. 11., 5 C., 
915, 041; I. L. R., 7 Cal., 150 ; T. L. R., 8 Cal., 277. ^ 

Suits for arrears of rent by co-sharers :—This section has caused some 
agitat^ion and is no doubt a luird iiut to crush. Some oommontator.s^avo argired 
that it has oTcr-riddon all the decisions that have ruled that a se2)aratB suit*'' 
Avouhl lie, when a co-sharor has Collected rent .separately. It appears to mo 
that this was never the intention of the Legislaturo. “ Joint-Iandlord.s’* in this 
, , section shoiihl he read as landlords not only joint in 

estate hut also in the collection of rent, Co-.sh!irei’.s col- ' 
Iccting rent scj)araU-dy would not thendorc be joint-land- 
lord.s. It .should he recollected that the dticisioiis under the old Act proceeded 
upon the princij)lo that when it ]ia.s heeii ari-angctl between th(' (io-sliarcrs of 
an estate and their tenant, that he shall })ay each co-sharor his propoidionsto 
share of the entire rout, that was an armugc'liuoiit or a couttuct upon which 
a separate suit for such proportionate share should lie. 1 submit that tiio same 
principle still ap])lics. 

\ist. —Because no body will deny that when there is a separate arrnngcTOCiit 
Bornrale rollcrlion cruatu^ <5oiitract, the pririciplo of nil jus -Hi rciirH’nm (where 
a gupiimic contract and th” there is a right, there is a remedy) would give the pai’ty 
principle of nhi jna d/i a right to sue ujmu such contmct (section 11 of the Civil 
remediuin will apply. rroeedure Code.) 

2niIIi/. —It is a contract, which is not prohibited by the Bengal Tenamsy Aelj, 
Chapter XV of.ihc Act is headed Cmitracl, and, CustiMn'miA prescribes restrlo- 
tious upon agreement. In this chaptei’ while many casc.s are provided for, in 

Avhicdi contracts and agi’coments againsi the ])rovisions 
*^*^”^*^*^* ^^^ ^*”^ **^*^' l»rohibitcd, the case of a. sepavide .suit by 

^ ■ co-sliai’crs eollcelhig r('nt scjiarately is not mentioned. 

If section 188 meant any thing of the kind now contended for, a jirohiijitory 
clause I’cstrieting contracts by sc])ai*.Tto collection would have surely found 
place ill chapter XV. 

3rdb/.—On the eontwiry, tJlio definition of the word.s “ lanclloi’d ” and; 
** tenant” oontempfato siusli contracts. Tho word “ landlord” means “ a jierson 
iiumediaicly undei'whom a tenant Ifolds and inelude.s the (lovernnicnt ; ” and 

is defined to mean “ a jiersoii A\ ho holds land under anotlun* 
Ctt Kjieclal coiUracl would he, Halle lo pay rent for that Jand 
to that person,” ]t should bo obsei-vcd that it is n^ion this 
But i«encouraged hy the Jefiniliou mainly (with sections 53 and .54)^th;il»iho right 

of tho landlord to collect rent from his tenant rests. If 
so, tho very definition of tenant shows that whore there are jornt-landlords,‘he 
(the tenant) is not liable to pay bis w4iolo rent to them, when tlica'o is a special 
arrangement or contract to tlio contrary ; e.y., when ho has made a special 
contract with a co-sharor to pay his projiortionato share of rent .separately. 

4!ihlij .—The form of a suit (because that is the real question, e.g., Avhethor 
.. . . , all the co-sharers collecting rent separately should sue, 

ruleofproceduraandonght together or separately) IS a question of proce<lur(>, and’ 
,ft) have found a place in under chapter XIII of the Act which provides for Jmli-' 
chapter aiii, if the Legida- cial Procedure, no special provision is made for tho case 
Mre meant to imisi upon under consideration. Hence it may be fairly argued ilfcat 
joint md, Code of Civil Procedure will govern this question, 

aud was not llio intentiou of the Legislature to provide by section 188 a matter 
o| |»roccdare which ought to have found place in chapter XIIL , 

'■ ■ • 68 


the word “ tenant ” 
person, and is or hut 


Act. 
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hthly .—The words “ do ” and “ act ” in section 188 and' sootion 187 
The vaoris "do” and never meantto inclnde a suit, bocanse in that case* an' 
^"aa" do not include a agent will be entitled to sne. (Vide Mokha Harakmji 

V. Bissesvai’ 13 W. R., 344; Snnjo Beliari Roy v. Pnma 
Chnnder Chatterji, 12 C. L. R., 12). It should be remembered that the word 
‘ act ’ occurs in section 3G of the Civil Pi*ooeduro Code and there too it has been 
held that it • does not .include a suit, Compai^e the meaning given to the word 
. ‘ transact ’ in Gujjuhirs case. 

Gthly. —The history of the provision under consideration does not warrant 

contention of a joint suit by co-sharers collect- 
188 ^-ont separately. The original section (a. 69) as 

suit would lie. dratted in the Rent Commission Bui ran to the foMow- 

ing effect: 

“ Except in cases hereinafter excepted, rent payable to coparceners shall- 
bo paid upon the joint receipt of all such coparceners, or where a manager has 
been appointed by them or by the District Judge, upon the receipt of such 
manager; and all ifuch coparceners must be made parties to any suit brought 
for the recovery of arrears of any such rent. Any such suit brought by one or 
more coparceners, and not by all, or to which all liave not boon made parties* 
shall be dismissed with costs. 


“ Exception 1.—^Whon an agi’eement has been made between a tenant 
and one or more of several coparceners with the consent of the other or others 
of them that the share of rent to which such one or more copai'ceners is or are 
entitled shall be paid directly to him or them, such share of rent shall be so 
payable and recoverable. 

“ Exception 2.—^Whe^ a tenant has usually paid to one or niore of several 
coparceners without objection from the other or others of them, the share of 
rent to which stt«h one or more coparceners is or are entitled, such share of 
rent shall bo so payable and recoverable. 

“ Exception'3.—When a coparcener is nnablo to obtain his share of the 
rent payable by a tenant in consequence of collusion between such tenant and 
the other coparcener, ho may sne to recover his share of rent separately, or shall 
in such suit make such other cojiarceners defendants.” 

And the Commission reported (vol. I, p. 62) “ We have taken those excep¬ 
tions from cases actually decided, and wo consider that they are proper exocp- 
tions to the rule and that the law as here settled hy the decisious ought not to be 
altered** 


So section 150 of the Rent Commission Bill said :— 

'*160 (a). Every Naib or Gomashta tliei’e-lo specially empowered by a 
written ai^thority under the hand of his employer shall, for the pnrpdko of ail 
such suits as * arc mentioned in section 149, be deemed to bo the recognized 
agent of such eniployor within the meaning of sections 36, 37, and 38 of the 
Code of Civil Procedure, notwithstanding that such employer may be within 
the local limits of the jurisdiction of the Court in which any appearance, appli¬ 
cation, or act is made or done by such Naih or Gomashta. Any such suit shall, 
nevertheless, be instituted and couducied in the name and on behalf of such 
employer. 


• pmotice in India is to make pro forma defendants those persons who have co-existent 

^ plaintiffs, tte fact trf this refusal 


.. • ■ a. m i>neh vnae oi jrxc 

eaqaession with tlw pwmission of the Cous|}.f” in the latter section. 



Slo. 188.] 


THE BilNGAL TENANCY ACT. 


539 


** (h). Every notice which may under any of the provisions of this Act 
be served upon, and every sum of money or Toe which may under any of the 
provisions of this Act be tendered to a landlord, may be served upon, or tendered, 
to, any Naib or Gomashta of such landlord empowered in the manner and for 
the purpose mentioned in clause (o) ; and such service or tender shall be as 
effectual as service upon, or tender to such landlord himself.” 

Section 69 of the Rent Commission Bill was omitted in the Bengal Tenancy 
Bill No. 1, but section 150 waff reproduced in section 229 of the Bill as follows^!* 

“ Any appearance, application or act in, before, or to any Court or other 
authority required or authorized by this Act to be made or done by a landlord 
may, unless the Court or authority otherwise directs, bo made or done also by a 
Nafb or Gumashta of the landlord empowered in this behalf by a written authority 
under the hand of the landlord, and every notice required by this Act to be 
served on, or given to, a Naib or Gomashta of the landlord empowered as* 
aforesaid to accept servico of, or receive the same, be as effectual for the purposes 
■ of this Act as if it had been served on, or given to, tho landlord in person.” 

The Bengal Tenancy Bill No. II then provided; 

“221. (1) Any appearance, ai)plication or act in, before, or to any 
Court or authority, required or authorized by this Act to be made or done 
a landlord, may, unless the Court or authority otherwise direots, bo made or 
done also by an agent of tho landlord empowered in this behalf by a written 
authority under the hand of the landlord. 

“ (2). ISvery notice i-equired by this Act to be served on, or given to, 
a landlord shall, if served on, or given to, an agent of tho landlord empowered 
as aforesaid to accept service of a process, be as effectual for tho purpose of this 
Act as if it had been served on, or given to, tho laudlerd in “person. 

“ (3). Blvery document required by this Act to be signed or certified by 
a landloid, except an instrument appointing or authorizing an agent, may 
bo signed or certified by an agent of tho landlord authorized in writing in 
that behalf. 

“ 222. Where two or more persons are joint-landlords, anything which 
the landloixl is under this Act required or authorized to do must bo done either 
by both or all those persons acting together, or by an agent authorized to act 
on behalf of both or all of thorn.” 

And the Select Committee remarked:—“ Wo have somewhat amplified 
the provisions of section 211, wh’ich empowers a landlord to act through his 
agent, and in order to remove a misapprehension which, notwithstanding the 
definition of “ landlord ” contained in tho Bill, we have found to exist in^some 
quarters, we added a section (222) to make it clear that, when two or more 
persons are joint-landlords, they must act together or through an agent, appointo 
ed by them jointly.” “ Landlord” in this Bill was defined to mean “ a person 
or a number of persons immediately under whom a tenant holds^’ 

The Bengal Tenancy Bill No. ill and tho Act adopted the sections of 
Bill No. II in their entirety. 

Now it is clear from the above (1) that the Rent Commissioners did not 
bonteraplate the necessity of a joint suit when co-ahai’ers collect rent separately j 
on the contraiy they expressly provided by section 69 of their Bill that when 
co-sharers collect rent separately, they are entitled to bring separate suits. 2n^y^,\ 
ttiat when the Bengal Tenancy Bill No. I was iutroduoed, it was not thought 
oecessaiy that any provisions should be made for thU case—a fact from wKic]i. 
it may be Inferred that the Legislature was satisfied to leave this case as it 
i to be guided by the Case Law, and that when Bill No, II wa« introduced 
it was furthest from tho intention of the Legislators to contexuplite m tte 
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of a jcfinfc Miit for rent by co-sbarors collecting rent separately by section 222. 
. In onior to sliow this, we hare to K)ad carefully section 187 of the Act, and its 
hutonj. In the corresponding section (158) of the Rent Commission Bill, wo 
find a desire in the Legislature of giving power to the landlord to act through 
his agent. In clauRo (a) the gomashta was made a recognised agent and “ any 
appearance, applicntion or act” made by him bound the landlord. But it ia 
expressly guarded that he cannot sue iu his own name. Hence the word ‘ act' 
was used iu a .special senae and did not ii^jludo a ‘ suit.’ By clause (b) he may 
be sewed with notice or tender of rent maydbe made to him. Clause (a) gave 
facility to the landlord, and clause (b) to the raiyat. The Comraissionei’S 
observed: “We have retained the provisions of the existing law as to naaba 
and gomashtas, if specially empowered th(?rcto, acting as the authorized a.g§nf8 
of their eniployovs, although such employers arc resident within the local Uunts 
of the Court’s jurisdiction. We think tliat the facility thns afforded to land¬ 
lords is a. reasonable one, which should not bo taken away. At the same time 
we have thought it crpinlly roaRoiiable to ]>roviilo iu the interests of the raiyat 
that the service of iiny notice mwlor the Act upon such naib or gomaslita, or the 
tender to him of any money or fee, shall be a.s valid a service or tender ns if tbo 
service bad been made upon, or tbo amount of fee tendered to his employer.” 
(Vol. T., 7t) 

The Bengal Tenancy Bill No. I adopted that section, but did not mention 
the case of tender to a gomaslita, because it may have been thought that tbo 
word “ act" in (Ik' sentence appcarancf, application or act" would iiiclndo that 
case. Bill No. 11 fnlUiwed iu the same strain (vide section 221) but made an 
amplification. Section 221 provided that gomaslita may enter ajipearauco, ajiply 
or act (but not sun) like Jiis jirincifial, the landlord ; soctifm 222 then .said that 
when that principal consisted of a collective body, i. e, when there are joint 


landlorils, they iviist act through a common agent, llns is indeed the main 
object of section 187 of tlio Act. 

7thly. The woi'ds “ authorized or required " to do under this Act, 

obi'ioii.sly* do not cover the case of .suit; bceauso a 
The “avtbomed for rent is not authorized or required by this Act. 

"V romr q’jip ^ {ji^ndlord to recover rent is a fight which 

he can enforce under the ordinary Civil law of tho 


country (sec s. 11 of the Cii i] Procedure Code.) 

8thly. Seel ion 188 has no sanction or penalty attached to it and ia 
therefore innocuous. It will not prevent eo-sharers from suing for rent sepa¬ 
rately. Tho section s.ays that all landlords must act together. Let u.s suppose, 

for tho sake of argument, that it means tliat they 
Section 188 proiwlra for sue together, hut it does not say what wtll be tho 

wpena tj. , penalty if they do not do so. It does not my that 

if the landlords “do not corajdy with thi.s .section, their suit must bo dismissed.* 
This is very significant when wo compare, this section with section G9 of tho 
Rent Commission Hill, which cxjuessly provided dismissal of such Suits, when 
they did not fall under tlie exceptions. If the Legislature mcaut to provide 
th«,t oosharers collecting rent si'parately must sue together, nothing was easier 
than to attach a penalty to the section. 

Against this argument it has been observed that it cuts both ways. If tho 


* Tills armament is like that of Mr. Justioo Markby in Nohin Kishen Mafcerji v. SWv 
Tersh^ Patak, 8 W. H., 9(i, upon tho rogistrafcicm of'toauros (section 26 of tho old Act) 
xn wnioli ** 1 aBsnmo that; because tho Logislatoro uot oxpfossly providod 

a penalty, therefore this aovore otus of forfuUure was intondod." 
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geotion has no penally in case of oo-sharors collecting rent Separately, so it has 
none for co-sharers collecting rent jointly, and»tLat tlio argument will apply to 
oases of ejectment, and enhancement of rent, &c. My answer is that that does 
not at all affect my position. If the section is innocuous or worthless, joint 
landlords or co-sharors will bo governed by the current Case Law, and a close 
inspection of the Act will shew that except sections 93-100, the now Act doo.s 
not impinvo upon the old law. It is not correct to’say that section 56 enjoins 
co-sharers collecting rent separately to give a joint receipt; no such contenti(jri 
can bo based upon that section iisclf, and to interpret it by section 188 (which 
is the starting point of our discussion) is to argue in a (sii-clc. Moreover clause 
(c) of section Gl, clearly allows that a joint receipt can be claimed only when Iho 
renpts paijahhto co-sharerit joint and not otherwise. So it is not correct to 
say that sections G, 30, 43, 48, and .52 malco any new provisions for & joint suit 
for enhancement of rent, or sections 10,18, 20,44 and 49 for ejectment, or section * 
80 for a joint application for registration of improvements and so on. No doubt 
a joint suit in these cases is insisted upon by the current decisions on principles 
of equity and justice, but what I mean to say. is that the new Act does not 
provide anything more than what used to bo tho law. 

Othhj. I should .say the theory that all co-sharers collecting rent separately 
must join to sue, logically, under tho wordings of section 188, leads to thts 

conclusion that all co-sharer,s must collect rent jointly 
Logical conclusion of would bc too shaky a liositioii to maintain, 

the argimtent leads us io persons being co-sliarers who have collected rent 

Rcparatrly lor years aviII have now to retrace their steps 
and join together to colh'ct rent. Wliat a confusion and liam.ssmcnt would such 
a thing bring on! Could the Legislature mean to,introduce a confusion of 
this kind ? 

lathhj. If tho section ho strictly construed, it Avould ijioan that ov'cn in 
ease of colhi.sion hetwocu one co-sharer and the tenant. 
The same. others must get him to join them in a suit for rent,— 

which would ho impossible. 

In Preinchand Nuskar v. Mokshoda Devi, I. L. R., 14 Cal., 201, it has been 
hold by Justices FA-insep and Beverly that section 188 of the Bengal Tenancy Act, 
applies only to such mat tors .as a landlord is, uiidor tho Act, authorized or 
required to do; tlioio is nothing in that Act wliicli requires or authoriKes a 
lamilord to sue iJiorouuder for ari^iars of rent. Also that one of several joint 
landlords is competent to sue for the entire rent due from a tenant making his 
co-sharers parties to the suit. 


Buies under Act, 

189 . The Local Govenvnont may, from time to time 
Power to make rule* notification in tlic official Gazette, make 
of oS'cerf Consistent Kith this Act— 

service of noticea. to Tcgulate the proceduro to be 

followed by Revenue-officers in the discharge of any duty imposed ' 
upon them by or under this Act, and may by such rules confer 
upon any such officer— 

(a) any power exercised by a Civil Court in the triat of 
suits; ' 
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(b) power to enter upon any land, and to survey, demarcate, 
and make a map*of the same, and any power exercisable 
by any officer under the Bengal Survey Act, 1875 i and 

{c) power to cut and thresh the crops on any land and 
weigh the produce, with a view to estimating the 
capabilities of the soil; and 

(2) to prescribe the mode of service of notices under this Act 
where no mode is prescribed by this or any other Act. 

For rales prescribed by Government under this section, see pp. 401—4^, 

190 . (1) Every authority having power to make rules 
‘ under any section of this Act shall, before 

pJwicaSon® and making the rules, publish a draft of the pro- 

mation of rules poscd i;ulcs for the information of persons 

likely to be affected thereby. 

(2) The publication shall be made, in the case of rules made 
by the Local Government or High Court, in such manner as may, 
in its opinion, bo sufficient for giving information to persons in¬ 
terested, and, in the case of rules made by any other authority, 
in the prescribed manner: 

Provided that every such draft shall bo published in the 
official Gazette. 

(3) There shall be published with the draft a notice specify¬ 
ing a date, not earlier than the expiration of one month after the 
date of publication, at or after which the draft will be taken into 
consideration. 

(4) The authority shall receive and consider any objection 
or suggestion wliich may be made by any person with respect to 
the draft before the date so specified. 

(5) The publication in the official Gazette of a rule pur¬ 

porting to be made under this Act shall be conclusive evidence 
that it has been duly made, • 

^ (6) “ All rules made under this Act may, from time to time, 
subject to thn section (if any) required for making them, be 
amended, added to or cancelled by the authority having power to 
make the same. 


Precisions as to temporarily-settled districts* 

191 . When the area comprised in a tenure is situate in 
saviair ttfl tounaaeid ®sl^te which has never been permanently 
aeStiy settled, nothing in this Act shall prevent the 

. , ’ enhancement of the rent upon the expiration 

,<« a temporary settlement of the revenue, unless the right to h^ld 
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beyond the term of the settlement at a particular rate of rent has 
been expressly recognized in settlement-proceedings by a Revenue- 
authority empowered by the Government to make definitively or 
confirm settlements. 


This is a repW)duction of the old law. Seo Supplement to Gazette of India, 
m May 1885, pp. 789—791. ^ . 

On the Hon’ble Uaboo Pea^ Mohull Mookerji’s pointing ont that the effect 
of this section will be to exempt a large majority of Govornmoiit estates from 
the operation of the rule of twenty years’ presumption, the Hoii’ble Sir Steuart 
Baylpy said: “ I think we have a right to complain of tho repetition of the state¬ 
ment that the Govornmout has made a separate law for Government estates from 
other estates. There is no such distinction* in reality; all temporarily-settled^ • 
estates will be exactly in the same position ; there is no distinction between the 
Government and any other proprietor, and the assex’tion that the Government 
has made a separate provision for their own estates is simply misleading. The 
rules to which tho Hon’bio gentleman objects wul apply to all lands by whomso¬ 
ever held in districts which are not permanently settled. The history of the " 
matter is that it is a part of the existing law which provides that the temporary 
settlement-holder could not contract beyond the term of his own settlement; a 
settlement-holder therefore cannot protect his raiyat against subsequent enhance¬ 
ment in case of tho subsequent enhancement of the revenue. That is the law, 
and it is pi'actically repeated in this section. Then we come to the question of > 
tho presumption from twenty years, holding at an unchanged rent. The pre¬ 
sumption cannot possibly arise where the revenue, and presumably the rent, is 
being constantly changed. I do not think tho quostidh could be better stated 
than as it has b*oen formulated by the Bent Commissioners’ Bill. The exception 
to section 6 of that Bill says: ‘ In the case of ft tonuro or undSr-tenuro situate 

in an estate not permanently settled, such presumption shall not operate to pre¬ 
vent the eiihaucement of the rent of such tenure or under-tenure upon the ex¬ 
piry of a toraporary settlement of the roveiiuo, unless the right to hold such 
tenure or under-tenure for ever at a fixed rate of rent has been expressly recog¬ 
nized in settlement-proceedings by a Rovouuo-authority empowered by Govern¬ 
ment to make definitively or confirm settlements.’ That is to say, where a person 
has held from the time of the Permg;nent Settlement there he has a right to go 
on holding at the same rent, but where you have the rent constantly changed, the 
pTOSumption does not naturally arise that ho has held from tho Permanent Set¬ 
tlement. It is no idea of our own.” • 


192 . When a landlord grants a lease, or makes any other 
po-.rto«t«rentta Contract, purporting to entitle the tenant of 
SfTOviime*^ included in an area permanently set¬ 

tled to hold that land free of rent or at a par¬ 
ticular rent, and while the lease or eontraot is in force— 


(a) land-revenue is for the first time made payable in re¬ 
spect of the land, or 

(d) land-revenue having been previously payable in respeot 
of it, a fresh settlement of land-revenue is made, t 
a Revenue-officer may, notwithstanding anything in the 
contract between the parties, by order, on the application of the 
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landlord or of the tenant, fix a fair and equitable rent for the 
land in accordance with the'^provisions of this Act. 

Biffhts of ^asturage^ Sfo. 

193 . The provisions of this Act applicable to suits for the 
recovery of arrears of rent shall, as far as may 
to suits for thc recovery of anything 
payable or deliverable in respect of any rights 
of pasturage, forest-rights, rights over fisheries and the like. ^ 

Tliis sociion reproduces and extends clause 4 of section 23 of Act X of 1859— 
Vide notes, pp. 20-29. 

Pasturafife.—A ridit of occupancy may grow in land used for grazing 
horses-CT’itzPatvick c. Wallace, U W. li, 231) 

Fisheries. —The right to a jitlkur by no means involves a n’glit to the soil— 
{Badlia Mohan v. Nil Madliub, 24 W. K., 200; David v. Grish Chunder, I. L. R., 
9 Oal., 183). But there is no broad proposition of law, as that the settlement 
of a julkur implies no right in the soil—(Rakluil Clmrun v. Wti(.son A Co., T. L, 
R., 10 Cal., 50). No right of occupancy cun be accpiircd in a julkur or fishery— 
(Dmakanta V. Gopal Singh, 2 W. R., (Act X), 19; JuggobunJhoo v. Promotho, 
I. L. R., 4 Cal., 7(57). 'J'lie right of oceuimncy does not accrue in a tank iisod 
only for tbc presen'ation and rearing of fish — (Gopal Chunder r. Shiba, 19 W. 
R., 200). A right of occupancy is not aeipiired in a tank when the tank is the 
principal subject of the Icare ; but where lain! Is let for cultivation and there is 
a tauK npou it, the tank would go with the land, and if there was a right of 
OCCUfMincy in thodand, there woijld be a I’ight of occupancy in the tank as 
appurtenant to the land—(Nidhy Krishna v. Ram Doss, 20 W. R., 341 ; Sham 
Narainr. The Court of Ward,s on behalf of the Rajah of l)arbliuiigah, 23 W. R., 
432). Proof of acts of mi.sappropriiitiou of fish in the b/n'/s’, unless done by a 
person or defined number of pei-sou.s, even if .such nets had tho })Owor of depriv¬ 
ing the owner of a property wholly of its iirolits, would not amount to di.spoB- 
ses.sion of tho owner; nor would it confer a prescriptive right of fishery on tho 
defendants—(Ijiichmipiit v. Sadaiullah, 12 C. L. R., 382). But where tlio 
defendants wei'o aseortained jiersons who ilndcr a claim of right adverse to the 
plaintiffs ooutiimously exorci.sed tho right of taking fish from a bb// for more 
than 12 years, it was held that the plaintiffs’ claim was barred by limitation. It 
was further hold that a julkur was not an ea.semeiit within the meaning of section 
27, Act IX of 1J71—(Parbutty Nath v. Madhoo, 1 C. L. R., 592). A party 
owning the riglfb of fishery in a river from the time of tho Pcrmanetit Settlement 
is at liberty to exercise that right in the open clianmils, and also in all closing 
or closed channels abandoned by the river up to the timn when tho channels 
became finally closed at botli ends, i. e., so long as fish can pass to and fro 
—(Krisnendra Roy e. Maharani Surnomoyee, 21 W. R., 27). In the case of 
Kali Soondor v. Dwarka Nath, 18 'W. li., 4G0, it was held that if tho inlets to 
such channels were dried uj), and the defendants acquii’od a right to the land 
by the law of accretion, that right would be 8uf)ject to tho exercise by the plain¬ 
tiffs of their prior right of fishery. The right of fishing in a navigable liver does 
not belong to the public, nor is tho Government prohibited by law from gmnting 
to individuals the exclusive right of fishing in such a river—(Chunder v. Ram 
Chunder, 1(> W. R., 212). Thcj exclusive right of fishery in tidal navigable rivers 
may be granted by the Crown to private individuals, such a right must ordinarily 
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be proved either by proof of a direct grant from the Crown or by prescription. 
In the absence of title by grant or prescripfeon in persons alleging themselves 
to be the holders of a julkur under an ijara, the more payment of rent by fishermen 
to former ijaradars does not estop such fishermen from disputing the rights of the 
alleged holders; but such payment for the use of the julkur light is strong evi¬ 
dence of the rights t>f the alleged holders of the ijara and of acquiescence in 
their title—(Hori Das v. Mahomed Jaki, 1. L. B.., 11 Oal., 434, F. B.). 

No road cess upon jlllkur. —Hoad cess and public works cess cannot bif 
charged on any julkur—(David v, Orish Ohundor Guho, I. L. R., 9 Cal., 183). 


Saving for condiiions binding on landlords. 

194 . Where a proprietor or permanent tenuro-hoklor holds 
_ * , ., , ^ his estate or tenure subiect to the observance 

Act to violate conditions or anv specined Tulo or condition, nothing m 

l>inding on landlord. % r . i-.T . 

this Act shall entitle any person occupying 
land within the estate or tenure to do any act which involves a 
riolation of that rule or condition. 


Saving for special enactments. 

enaotinluts. ^ 195. Nothing in this Act shall affect— 

(«) the powers and duties of Settlement-ofldcors as defined by 
any law not expressly repealed by this Act; 

(5) any'enactment regulating the procedure for tlie realiza¬ 
tion of rents in estates helofiging to the tiovornment, 
or under the management of tlie Court of "Wards or of the 
Revenue-authorities; 

(c) any enactment relating to the avoidance of tenancies 

and incumbrances by a sale for arrears of the Govern¬ 
ment revenue; 

(d) any enactment relating to tlie partition of revenue-pay¬ 

ing estates; 

(<?) any enactment relating to patni tenures, in so far aS it 
* relates to those tenures; or ^ • 

(/) any other special or local law not repealed either ex¬ 
pressly or % necessary implication by this Act. 
Sub-section (a).— See Rcgulatious VII of 1822, IX of 1825. and IX of 1832. 

Sub-section <b).— Soo Act VII (B. C.) of 1868, and Act VII (B. 0.) of 
1880, “ The Public Demands Recovery Act.” 

Sub-section (c). —See sections 37 and 52 of Act XI of 1859 and 11 and 12 
of Act VII (B.O.) of 1868: Act 11 (B.C.) of 1871, Compare Koylash Bashini 
Dossee v. Gocool Moni Dossi, I. L. R., 8 Cal., 230. ^ 

Sub-section (d).— See Act VIII (B.O.) of 1876, “ The Estates PartitidB 
Act.” 

Snb-section (e). —Sec Regulation VIIT of 1819. 

69 
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Sub'Sectiou (f). —Bpeoial law is defined in the Indian Penal Code to be a 
law applicable to a particular subject, and a local law to be a law applicable only to 
a particular part of British India, See “ The Chota Nagpore Tenures’ Act,*’ II 
(B.O.) of 1869; “ The Chota Nagpore Landlord and Tenant Procedure Act ” {B.C.} 
of 1879 ; “ The Hooghly and the Burdwan Drainage Act,” V (B.C.) of 1871, section 
33; “ The Bengal Embankment Act” VJ (B. 0.) of 1873, sections 49,451; “ The 
Bengal Survey Act” V (B. C.) of 1875, section 38; “ The Bengal Irrigation Act” 
yi (B. 0.) of 1876. 

Construction of Act. 

to-^Aot8hlr”tterp"ffl 196- Act shall be read subjedt to 

vernor -'^ct passed after its commencement by 

oouuoiL the Lieutenant-Governor of Bengal in Council. 

Vide notes, pp. 13 and 14—15 an te; section 42 of the “ Indian Councils’ Act, 
1861,” 24 and 26 Viet. Cap. 67, *Section 42 empowers the Lieutenant-Governor 
of Bengal to repeal and amend any laws or regulations made prior to the coming 
in operation of the Act hy any atUhority in India. It therefore does not seem to 
confer upon him the power of repealing and amending any Act made by tho 
Governor-General in Council after the coining into opemtion of the Councils’ 
Act. It is only the Govcrnor-Goncrars Council which can repeal or amend any 
of the provisions of the Tenancy Act, and it cannot delegate its legislative 
powers. This section seems, therefore, to bo ultra vires ; otherwise tho Bengal 
Council may on any day pass an Act that it repeals or suspends the provisions 
of the Bengal Tenancy ^ct, and the effect would he tho same as if it wore 
legislating like the India Government. Tho Governor-General in Council may, 
however, withhQld his assent to any such law under section 40 of the India 
Council Act, 1861. As to the (listinction between conditional legislation and 
the delegation of legislative power, see L. R,, 5 1. A., 178. 
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Eegulations of the Bengal Code, 
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Number and Year. 

Snlbje^t of Regulation. 

Extent of repeal. * 

Vllf of 1793 ... 

A Regulation for re-enacting with 
modifications and amondnients the 
rules for tlio Decennial Settlement 
of the Public Revenue payable from 
the lands of tlio zemindars, indepen¬ 
dent talukdars and o t ^ e r actual 
proprietors of land in Bengal, Behar, 
and Orissa, passed for those Provin¬ 
ces respectively on the 18th Sep¬ 
tember 1789, the 25th November 
1789, and the 10th February 1790, 
and snbsequeut dates. 

Sections 51, 52,* 53,' 
54, 55, 64, and 65. 

XII of 1805 

• 

A Regulation for the settlement and 
collection of the Public Rev^no 
in the zilla of Cuttack, including 
the pergunn.'ihs of Pattaspur, Kum- 
madichour, and Bagrao, at present 
included in the zilla of Miduapur. 

Section 7, 

• 

V of 1812 

A Regulation for amending some of 
the rules at present in force for the 
collection of the Land revenue. 

Sections 2, 3, 4, 26, 
and 27. 

XVIII of 1812 ... 

• 

A Regulation for explaining soetion 

The preamble and 

• 

2, Regulation V, 1812, and rescind¬ 
ing sections 3 and 4, Regulation 
XLIV, 1793, and sections 3 and 4, 
Regulation L, 1795, and enacting 
other rules in lieu thereof. 

sections 2 and 3. 

a 

• 

t 

• 

XI of 1825 

A Regulation for 'declaring the rules 
to be observed in determining claims 
to lands gained by ajluvion or by 
dereliction of a river or the sea. 

In clause 1 of sec¬ 
tion 4, from and 
including the 
words “ nor if an¬ 
nexed to a subordi¬ 
nate tenure ** t o 
the end of tiie 
clause. 


* The moBb important repeal is of Beotione 52 and 53.—See the footnote at the next page. 
(See the Introduction.) 
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Acig of the Bengal Council. 

[BBPIAhBO ACTS. 

Number and year. 

Subject of Act. 

Extent of repeal. 

VI of 18G2 

An Act to amend Act X of 1859 
{to amend the l|iw relating to the 
recovery of rent in tJie Presidency 
of Fort William in Bengal). 

♦The whole Act. 

IV of 1867 

An Act to explain and amend Act 
VI of 1862, passed by tho Lieute¬ 
nant-Governor of Bengal in Coun¬ 
cil, and to give validity to certain 
judgments. 

The wliole Actr 

VIII of 1869 ... 

An Act to amend the Procedure in 
suits between Landlords andTenauts. 

The whole Act.f 

VIIl of 1879 ... 

An Act to define and limit tho powers 
of Settlement-officers. 

The whole Act. 


Act 0 ^ thu Gnvernor-Oincral in Council. 

Number and ymr. 

^iubject of Act. 

Extent of repeal. 

X of 1859 

[ An Act to .amend the law relating to | 
tho recovery of rent in tho Presi¬ 
dency of Port William in Bengal. 

♦The whole Act.f 


“ 52. Tbo zomintlar or other actual proprietor of land is to let tho remaining lands of 
■ the zeraindari or estate under tho prescribed restrictions, in whatever manner he may think 
propot: bat every engagement contracted with nwdor-fanners shall bo specific as to tho 
amount and conditions of it s and all sums received by any actual proprietor of hind or any 
faruior of l^d of^whatever dosoription, over and above what is specified in tho engagements 
of the persbfis payijug the same, shall be considered as extorted, and bo repaid with a penalty 
of doable tho amoaut, Tho reetriettone prescribed and referred to in this section are the foI« 
lowing:— , 

“ 53. No person, contracting with a zemindar, iudopendont talnkdar or other actual pro* 
prietor, or employed by liim in the management of tho oollootions shall be authorized to tako 
charge of thoiands or collections without, an amilnatna, or written commission, signed by 
«nch zemindar, independent talnkdar or otW actual proprietor.” 


These Acta are still in force in tho Division of Orissa. See section 3 of the Tenancy Act. 
^ T Host of the important provisions of these Acts have been quoted under tho correspond* 
mg seobions of the Bengal Tenancy Act. See the Oomparative Table. 
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$52 m bm^a;l 'rnuA^fOT Aci?. 


N. B.—Particular of the holding, at the heading of the receipt as well as in enb^heading 
4, do not mean any particulars as to tbo^incideuta of the tenure such‘as moJtwrari or ticca, but 
mean the particnlars that are given below, e. g., sub-beads 1 to 5 in one case, and nnicdi, 
bhsoli, julkur, buuknr, phulkur, and Government cesses in the other cose. The details of 
payment, e. g,, the date of payment, and tho name of pe];son through whom paid, for cur¬ 
rent year or past years, &c., are to bo given on the back. Under clause («) of s. 195 of the 
Bengal Tenancy Act, nothing iU that Act shall affect any enactment relating to patni tenures. 
It is not, therefore, incumbent upon a aemindo^ to give receipts to a patnidar according to 
this form, though if he choosoa he may adopt it. Under section 58, if the tenant has made 

agreement, rents will be "duo from him according to tho instalments therein mentioned. 
If there be no agreement but established nsege whio'. regnlates the instalments according to 
which rents are paid in the estate, they will be payable according to such usage. If ihor0 
be neither agreement nor established nsago, then the rents will be payable in four quarterly 
instsdments of the agricultural year, i. e,, in Bengal, one-fourth on tho lost day of As«vone- 
. fourth on the last day of d«sin, one-fourth on the last day of Pous, and one-fonrtb on the last 
day of Ghoitra. In Behar the agricnltural year commences in Amr, and tho last days of every 
•quarter oommetcing from the first of Amr will be the days on which rents are duo. In all 
oases interest under section 67 will have to bo oalcnlatcd only from esepiration of every quarter, 
any stipulation to the contrary notwithstanding. For example, supposing tho yearly rent of A, 
a tenant, is Bs. lOU, and he does not pav daring the year, his accounts in the landlord’s offloe 
will stand thus;— * 

In Bengal due on 30th Asar ••• Bs. 25 0 

Intoresi from Ist to 30th Sravau at 12 per cent. ... „ 0 4 

Ditto from Ist to 30th Bhadro ... ... ... ... „ 0 4 

and so on; apply the rule to Behar. 

The particulars to be inserted in the receipt to bo granted to a tenant are:— 

(1) Serial number of the receipt. 

(2) “ Estate " means the particular lot or mehnl in which tho holding is situate, not the 
paigana or the kisrant of which it may form a pari; thus, if pargana Sulianabad be a large 
est^, and B takes a patni of two villages in it calling them Lot X, Lot X will have to 
be mentioned in the receipt. (Sub-section 1 of s. 3.) 

“ Village.*’ —Sub-section (10) of section 3. 

Tenant's name,” i. e., the registered tenant. • 

“ Particulars ofjwlding, i. e., mk^i or bhaoU, jvlhtr, Imhir, phulkur, and Government 
oessee j whore any one of those items would bo wanting, it should be written nil. Tho com¬ 
mon element of all the items is the total in rnpeos. Where the exact area comprised in the 
tenant’s holding is not known, it is advisable not to state it, and the landlord nndor sub¬ 
section (3), section 66, is required to insert only such particulars as he “ can specify at the 
time of payment.” Under tho former system the gomaslita or naib used to sign receipts, 
but according to the provision of section 66, sub-section (1) the receipt is to be “ signed by 
the landlord '' $ under sub-section (3), section 167, however, ” an authorized agent ” may 
sign. 

So under section 181 this Act does not apply to ghatwnli and service tenures; therefore 
these receipt forms need not be adopted with respect to them as a matter of necessity. As 
to homesteads, if their incidents ore governed by local custom, the customary forms of 
receipts will obtain (s. 182), 

The Local Government has published the following resolution on the 30th January 
1888” Under the proviso to section 56, clause 3 of the Bengal Tenancy Act VI15 of 1886, 
the Lientenaht-Goyomor is pleased to sanction the form of rent receipt annexed to this uOi. 
tifio^ion for the areas speoified below until further orders. 


Speeifieatione of Areas. 

h Estate Ko. 163 in pergunnah Barkakpur in the Bajshahyo District. 

Do. 166 Do. Do. Do. 

8 . Do. 167 

4. Do. 169 

6. Do. 1829.” 
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Form of Sent Beeeiptf. 
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Boasfftths ip. 

LlHlTixiON. 

(See e^tion 184.) 
PauX I.— Suits. 


Descriptioix o£ Sait. 

< 

FeHod of limita¬ 
tion. 

Time from which period 
begins to run. 

* 

1. To eject any tenure-hold¬ 
er or raiyat on account 
of an^ breach of a 
condition in respect 
of which there is a 
contract expressly pro¬ 
viding that ejectment 
shall be the penalty of 
such breach. (See notes 
following.) 

1 

One year 

The date of the breach. 

2. For the recovery of an 
• arrear of rent— 

• 



(a) when fhe arrear fell 
due before a deposit 
was made under sec¬ 
tion 61 on account of 
the rent of the same 
holding. 

'Six months 

The date of the service of 
notice of the deposit. 

(h) in other cases. (See 
notes following.) 

• 

• 

c 

iThree years 

The last day of the Ben¬ 
gali year in which the 
arrear fell due, where 
that year pre rails, and 
the last day of the month 
of Jeyt of the Amli or 
Fasli year in which the 
arrear fell due, where 
either of those years pre¬ 
vails. 

3. To recover possession of 
land claimed by the 
plaintiff as an oocu- 
pancy-raiyat. (See 
notes following). 

Two years ... 

The date of dispossession. 
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Paet TL.-^Aj^paU» 


Description of Appeal. 

Period of Limita¬ 
tion. 

Time from •which period 
begins to run. 

4. From any decree or or¬ 
der under this Act, to 
the Court of a Dis¬ 
trict Judge or Special 
* Judge. 

Thirty days 

• 

^he date of the decree*of 
order appealed against. 

6. From any order of a Col¬ 
lector under this Act, 
to the Commissioner. 

Thirty days 

1 

• 

The date of the order ap¬ 
pealed against. 


Part III.— ApplicationB. 


Description of Application. 

Period of Limita¬ 
tion. 

Time from which period 
begins to run. 

6. For the execution of a 
decree or oi'der made 

Three years 

*(1) The date of the de¬ 
cree or order; or 

under this Act, or any 
Act repealed by this 
Act, and not being a 
decree for a sum of 
money exceeding Its. 
600, exclusive of any 
interest which may 

• 

(2) wherd there has been 

an appeal, the date 
of the final decree 
or o r d e r of the 
Appellate Com‘t ; 
or 

(3) where there has been 

have accrued after de¬ 
cree upon the sum de¬ 
creed, but inclusive of 
the costs of executing 
such decree; except 
where the judgment- 
debtor has by fraud or 
force prevented the 

• 

a review of judg. 
ment, the date of 
the decision passed 
on the review. • 

• 

# 

• 

execution of the de¬ 
cree, in which case the 



p e r i o d of limitation 
shall be governed by 
the provisions of the 
Indian Limitation Act, 
1877. (See notes 
following.) 

a 

■’S' 


ride iu>tieB nnder aeoticms 184 and 18 j 
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Art. 1.--A suit by a landlord against a tenant for removal of trees wbioh the latter has 
planted on bis holding is not governed l^v the limitation of one year, but by art. 120, Bohednle 
11, Act XT of 1877—(Qoiiesb v. Qondor, 12 C. L B., 418). The defendant took certain bmd 
from the plaintiff tinder a registered leaeo, vrhioh contained a danse prohibiting the defendant 
from digging a tank on the land without the plaintiff's permission. The defendant having 
nevertheless constrncted a tank without such permission, the plaintiff brought a suit to comijel 
him to fill up the tank, and In case he should fail to do so, for cumpousation. It was held that 
the period of limitation applicable to such n suit was art. 120 of Schedule II of the Limita* 
tion Act—(Xedar liath v. l^hctter, 1. L. B., G Cal., 34). It is donbtfnl if these decisions will 
now bold good in the face of the present provisim. Compare Kristo Knmal v. Shib Prosad, 
11 W. R., 462 s 3 B. L. R., App. 47. 

Art. 2, cl. (a). — Vide sections 61—64 ante. The old provision fss. 81 of Act Till of 
1869 B.C., and 6 of Act VI of 3862 B.C.,) was : “ Whenever a deposit on occonni of rent shall 
have been made nnder the provisions of this Act, or of Act VI of 1862, passed by theJLien- 
tenant-Oovomor of Bengal in Conncil, no snii shall be brought against the person making the 
deposit, or his representatives, on account of any rent which acernod due prior to the date of 
deposit, unless such suit be instituted within six months from the date of the service of 
notice in section 5 of the said Act Y1 of 1862, or in section 47 of this Act, mentioned.’* The 
conditions of deposit are v(*ry much altered by the new Act. It will be observed that 
under this article, as under the old law, a suit for arrears of rent, which fell due 
before the deposit, must bo brought within six months from the date of the eeri'ice 
of the notioe, i. e., from the dace on which the landlord received intimation that the 
deposit has boon made. It must bo prosumod until shown to the contrary that notioe 
was issnod and duly served—(Bejoy Gobind i'. Karoo Singh, 18 W. B., 631; wide section 114o 
of the Evidence Act.) Under the old law the notice ought to have been in the fwni sot 
out in Schedule B of this Act, and if it omitted any of the words used in such schednle, such 
omission would be fatal to the plea of limitation—(Kanchan Molla v. Rajondra Ghnndra, 18 
W. R., 126). Tho deposit which is contomplated by this article is a deposit after the rents 
have fallen due ; a tenant who deposited rent before it became due, would not bo entitled to 
claim the benefit of the special limitation jirescribod in this Act—(Taramoueo v. Joebun, 6 
W. E., Act X, 99 j Shaikh ^hmed llossein c. Sheikh Keramut, 8 W. R., 353). Where a 
nemindar had sold apatni for arrears of rent, duo in 1224, Maghco, the patnidar sued for the 
reversal of tho sale, and deposited th«* rent for 1225. Tho sale was reversed and the zemindar 
then sued for tho r6nt of 1224, and wuo met with the objection that tho snit should have been 
brought within six months from the date of the deposit of tho rent of 1225. But the High 
Conrt held that this section did not apply, and that the zemindar was entitled to recover, as 
he had bronght his suit within three years allowed by law—(Sheik Mahomed Shnhnroollah v. 
Mnsst. Roomya Bibi, 7 W. R., 487). A suit for rent dne for a i>eriod prior to a deposit made 
under Act Till of 1869 (B.C.) is not barred by section 31 of that Act, whore tho contention 
of the dofondauts is that the tenure was the depositor’s and that the rent was doe from him 
and not from them—(Ramdin r. Clmndee Pershod, 21 W. R., 278). Tenants who have been 
in the habit of depositing in Court tho rent duo to a landlord in his sole name, are not justi¬ 
fied, without receiving notice or order to that effect, in making the deposit in the joint names 
of that landlord and another — (John Rudd Rainey i.'. Nubo Kooraar, 24 W. R., 128). By a 
condition in the lease of a taluk, additional rent became ])ayablo in respect of all lands which, 
not being in a state of cultivation at the timo of the loose, should bo subsequently brought 
into cultivation, so soon as the lessee had enjoyed them rent-free for the space of 7 years. 
Bent having become due under this condition on certain lands which had not been* in a stato 
eff cultivation at*' the time of making of the lease the lessee deposited in Court, as the entire 
rent payable in respect of the taluk, the sumo amount as he had paid in previous years. In 
a suit brought a year after the lessor had notice of such deposit to recover tlie entire rent 
payable in respect of tho lands newly bronght inu) cultivation, it was held that snoh suit haw¬ 
ing been institnted more than six mouths after service of notioe of each deposit on the lessee 
was barred under Act Till of 1869 B.C. — (Bam Senaputty v. Bir Ohnndor, I. L. B., 4 OaJ., 
714). In a salt' for rent, whore it appeared that a deposit had been made in Court under 
the provisions of the Bengal Bent Act, and that the six months allowed by section 31 of that 
Act for the purpose of instituting a suit had expired on a day when the Conrt was closed for 
an authorized hoUday, but that the plaint had been filed on the first day the Court re-opened; 
held that the provisions of section 6 of the Limitation Act (XT of 1877} applied to such oasesy 
and that, consequently, tho suit was not barred—(Khosbip Lai v. Gonesh Butt, aZtos Nankoo 
Singh, 1. L. B., 7 Cal., 690). 

Month.-^The calculation of the month w^l probably be according to tbe English Oalen* 
dar—(Saroda Proshad v. Pahali. I, L. R., 10 Cal., 918; Mahomed Elahie Buksh v. Brojo, I. L. 
B., 4 Cal,, 497 3 Joymongul v. Lai Ban^ Pal, 4 B. L. B., App.. 58; 13 W. R., 1^; Ea«ro 

1 » 4 ’ 
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Handur v. Prem Lai, 9 B. L. B., App., 41} 18 W. E., 408 j Luohmiput v. BfijkoMnari, 23 W. 
B., 275.) 

Ar t- 2, Cl. (b.)—This article should be road with sections 63, 54, and 65 ante. Obserre 
that under this article the time of limitation does not run from each instalment at which the 
arrear is due but from the last day of the year in which the arrear fell duo. 

The old provision (sections 32 of Act X of 1859 and 29 of 1869, B.C.) was : “ Suits for 
the recovery of rent shall be instituted within three years from the last day of the Bengali 
year, or from the last day of the month of Joy t of the Fuslee or Willayuttoo year, in which 
the arrear claimed shall have boooTue due, provided that if the suit be for the recovery of rent 
at a higher rate than was payable in the previous year, such ’rent having been euhaxMed 
under section 13 of Act X of 1859, or pnder section 14 of this Act; and the enhancement 
not having been confirmed by any competent Court, the suit shall bo instituted within three 
months fromtho end of the Bengali year, or of the month of Joyt of the Fusloe or Willayutoa 
year on account of which such onliauood rent is claimed.” 'J’ho new Act cuts the proviso 
of the old Acts—((robind Kumar n. Hurogopal, Nag, 11 W. E., 537J. Hence the rent of any 
portion of one year is recoverable any time up to Uio last day of the third year after its close— 
(Bykant Ram i). Musst. Snrfoonnosa Begum, 16 W. E., 523J. But it is a mistake to suppostf 
that this section only authorises to I'ooaver three years' rout. Thus whore a suit is com¬ 
menced within three years fi-om the end of the Bengali year, 1268, i. e., on the last day of 
the month of Choitra of 1271, the plaintiff can recover rent for four years, 1268, 1269, 1270, 
and 1271—(Doorga Dass v. Nobiu Mohan, G W. 11., Act*X, 03 j Landos v. Bouode Lai, 15., 37 ; 
Uosain llnroe Narain v. Baboo Jan, 7 W. E., 301.) The period of limitation within which a suit 
for arrears of rent may, under Bengal Act Vlll of 1860, section 39, be instituted, must, in the 
absence of any special agroemout, bo calculated from the last day of the year following the 
expiration of the year for which such rent is claimed—(Woomesh Chundor o, Boorjoo Kanto, 
I. L. E., 6 Cal., 713). This has been overruled by a Full Bmich in Kashi Kant v. Eohini 
Kant, I. L. E., 6 Cal., 323, which held that the last day on which a suit for the recovery of 
arrears of rent can be instituted under section 29, Bengal Act VIIJ of 1869, is tho last day of 

the third yoai* from the close of the year in which the rent 
Bent must be certain. ijecame payable. For fuller judgments in these two oases, mds p. 
246. An arrear of rent is not duo witiiiu the meaning of this section until the rent itself has 
been determined —(Koniul Loebun v. Morau & Co., 2 W. E., (•Act X,) 83). —“ I may observe," 
says Norman, J.,' ” that it is an essential part of the definition of rent that it should be certain j 
until a rent bus boon definitely fixt‘d and asuortaiued, either by the agrooment of the parties, 
or those to whose rights and liabilities they succeed, or by some decree of Court or arbitraiors, 
there can, of coarse bo no such thing as an arrear of rout-(Joymoi)y Dassoo v, Hur Nath, 
2 W. B., Ar t X, 61). 


Deduotion of time under the general law of Iiimitation.—Except sections 7, 

8, and 9 of tho Indian Limitation Act, its provisions are applicable to this Act. Fids snb- 
section (2) of Bootiou 185 ante. 

Under tho old law it was held that suits for arrears of rent were not affected by tho 
provisions of tho gondlal law of limitation—(J. Poulson v. Modn Sudan, 2 W. E., Act X, F. B,, 
21; Unuoda Fersad, v. Kristo Kumar-19 W. K., 5, F. C.; Gubind Coomar v. W. B. Man- 
son, 23 W. E., 152; Watson & Co. v. Dhonondro Chiiudra, 1. L. E., 3 Cal., 6; Furran Chunder 
V, Matty La], I. L. E., 4 Cal., 50; Woumosli Ghundra i<. Soorjoe Kanta, 1. L. E., 5 Cal., 7l3)t 
so it was held that no deduction should be allowed for pendency of suit in a Court without 
jurisdiction— '(Jnggumath v, Eaghnnnth, Sp. W. E. (Act X), 120; Modhoo Sudan v. Brojonath, 

6 W. K., Ajt X, 44}; or for pendency of an enhancement suit—(Nubo Kant v.«Eaja Boroda 
Kant, 1 W. E., 100; Brojoudra Coomar v. Eakbal Chundra, 1. L. E., 3 Oil., 79 ; Hurro Pro- 
shad V. Gopal Das, 1. L. E., 3 Cal., 817; Hnrro Fr«>ehad v. Gopal Das, I. L. B., 9 Cal., 
255; 1. L. U., 3 Cal., 818; Baroda Kant v. Chundra Coomar, 23 W. E., 280; Enrrish 
Chundra v. Srimati Jngadumba Dossi, 16*W. E., 6l). As section 14 of the Indian Li¬ 
mitation Act will now up|>ly to this Act, it is doubtful if these decisions will hold good 
in their integrity. The time during which the plaintiff has been prosecuting with duo 
diligenoe another civil proceeding against the defendant shall be now excluded in comput¬ 
ing the period of limitation, where the proceeding, founded upon the same cause of action, 
was prosecuted in good faith in a Court which from defect of jurisdiction or other ftano fi 
of a like nature is unable to entertain it. Whether there is tho same cause of action or bouA 
jidee in tho proseoution are questions of fact and will vary according to circumstanoes. S6 
even under the old law, under certain oirourastauues, deduction of time was allowedi thft 
Privy Coundl. Rani Shnrnomayi brought to sale, under Bogolation VIII of 1819, a patni 
for arrears of rent due in 1857. The patni was sold i tho arrears were paid out of the pur¬ 
chase money, and the purchaser was put into possession. A suit was then brought to set 
aaido the sale of this patni taluk on the ground of irrogularity. The iower Court decreed the 

I ■ ' 
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suit, ttnd cancelled the sole on the 2€th December 1860, and this decision was npheld by the 
H4[h Goort on appeal on the 30th June 1863. The effect of this jadgment was that the Banee 
had to pay back the pnrchase moSoy to the ptprohaser, and the patnidar recovered 
possession of bis taluk with mesue-profits. The Banee then bronght a suit for the arrears of. 
1867, which she had released from the pnrchase money, bnt whioh on the cancellation of the 
sale she liad been compelled to rofniid. Her suit was, however, dismissed on the ground that 
it was barred by section 32 of Act X of 1859 (section 29 of the Act), as the suit should have 
been brought within three years from the time the arrears first became duo. The result of 
this dooimon was that the Ranee was deprived of her rent for 1867, and the patnidar got back 
hie-patni, and at the same time relieved himself from the Obligation of paying the rent dno for 
that year. Their Lordships, however, thought that upon the fair constmction of section 82 
the time had really not run; that upon the setting aside of the sale, and the restoration of 
the parties to possession, they tuck tlio estate, subject to the obligation to pay the rent; and 
that the portioalor arrears of rent claimed in this action must be taken to have beoon^ due 
in the year in which that restoration to possession took place; and that the appellant was 
not therefore barred from tho remedy.—Shomomayi v. Shoshee Mnkhee, 12 Moo. 1. A., 
*242; 3 B. L. B., F. C., 11; 11 W. B., P. C., 5.) The result of this ‘decision seems to be that, 
80 long as a plaintiff is bond fide engaged in prosecuciug or resisting suits as to rights without 
which he would be unable to sue, his right cannot bo considered to have come into existence, 
until such litigation has ceased, the decision having frequently been followed by the High 
Court of Galcntta—(Eshau Chunder i>. Xhajah Asanoollah, 8 B. L. B., 637 note; 16 W. B., 79; 
Dindoyul r. Badha Kishori, 8 B. L. B., 536; 17 V7. R., 415 ; Muiiesh Chunder v. Gunga Moui, 
18 W. B., 59: Huronath v. Goluknath, 19 W. B., 15). Bo it has been hold that section 6 of 
Act XV of 1877, whioh excludes holidays in computing the period of limitation will apply to 
the Bent Act—(Golap Chaud v. Kristo Chnudor, 1. L. U. 5 Cal., 314; Khoshi Lall n. Guuesh 
alias Nunko, I. L. B., 7 Cal., Gu9.) Vide notes under sub-soction (2) of section 185 ante. 

Art 3.~~The old law gave one year’s time in a case like this. Section 27 of Act VIII 
of 1869, B. C., (section 30, Act X of 1859) was. “ All suits to recover the occnpancy of any 
land, faion, or tenure from which a raiyat, farmer, or tenant luis been illegally ejected by the 
person entitled to receive rent for tho same, shall bo commenced within the period of one 
year from the date of the ocorning of the cause of uction and not afterwards.” The ]>re- 
Shnt Act has substitated two* years for one. Tho year most be calculated according 
to the British Calendar—(Kharro r. Fremlal, 9 B. S. E., App,, 41; 18 W. B., 403; Luoh 
mipat V. Baj Coomaree, 23 W. B., 275; Maharajah Joy Mungal v. Lull Bungpal, 13 W. 
B., 183.) The words “ suits to recover the occn^ncy of land, Ac.,” in section 27 of Act 
VIII of 1869, B. C., included ouly possessory action agaitist persons entitled to receive rent, 
and not gaits setting out title and seeking to have right declared and possession given in par* 
soance thereof, and the limitation prescribed in that section applied ouly to such simple 
oases of possessory actions—(Nistariui v. Kalee Porahad, 21 W, B., 53; Ashman v. Shaikh 
Obeeduddin, 23 W. B., 460 ; Gooroo Das v. Bishto Churn, 7 V7. B., 86; Baboo Lalljee v, Bhug* 
wen, 8 W, li, 337; Dhonayo v. Arif, 9 W. B., 306 ; Bamjoy «. Bam Sander, 2 C. L. B., 4; Nil 
Madhub V. Srinivasli, 9 C. L. B., 237 ; Musst. Dnrjobutty v. Ghnnder, 95 W. B., 217). So in 
Forbes v, Sree Lai, 1. L. B., 8 Cal. 365, it was held that section 27 of Beng. Act Vlll of 1869, 
applies only to such suits fur possession as the Court is asked to decide irrespectively of any 
title, but simply on tho ground that the plaintiffs have been ousted otherwise than by legu 
means^ Similarly where a suit by a tenant against his landlord is both in form and substanoe 
one to recover possession on the ground of illegal dispossession by the landlord, and no %ne8* 
tion of the pJipii^tiff's title is raised, the insertion in the plaint of a claim for deofiuration of. 
the jdaintiff’s title is not sufficient to prevent the application prescribed by section 97 of Beng. 
Act VIII of 1869— (Imam Buksb v. Momin Moiidol, 1. L. K., 9 Cal. 280). Where the plaintUt 
alleged tliat he was the holder of a joto under the defendant, by whom he had been forcibly 
(Lispossesfed, and sued for a declaration of title and for restoration to possession; and the 
defendant did. not question the plaintiff’s tenure, nor his original title, bnt denied the forcible 
dispossession, agd alleged that the plaintiff had relinquished the land: Beld that the suit was 
not one to try a question of title, but was governed by the one year’s period of limitatiea 
p^cribeil by S..27, Bengal Act Vlll of 1869—(Srinath v. Bamratan, I. L. B., 12 Cal,, 606). 

' In Tamlsoddin Munshi v. Huronath, 9 C. L. B., 252, where tho pladntiff sued to recover 
pussessioD of certain land as the ancestral mourasi jote of the plaintiffs, from whioh they had 
been dispossessed by the defendant, the latter ^nied the possession, and alleged that the 
plainiMs had themselves relinquished the land in question. It was found that although the 
aUcgqd, title was not proved that the plaintiffs had any occupancy right, they bad 
been dispossessed by the defendant. On appeal jt was contended that the snit was bl^Yed 
;tthder section 27 of A^stVllI (B. C.) of. 1869, as not having been brought .within one year 
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from the date of the diapoaBeaeion. It was held that the suit involved a question of title, 
and that the limitation of a year proscribed by sootiojii 27 of the Bent Act, therefore did not 
apply. So in^Nilmadhnb, a. Srinivash, I. L. B., 7 Cal., 442, where the plaintiff ened for poi- 
flession of land, it appeared that the defendants had obtained a darpatni lease of the land in 
question in 1271 (1865), and that they had immediately disposscsed the plaintiff, and had 
never acknowledged him to be their tenant. The plaintiff instituted his stiit within 12 years 
from the date of dispossesaion. It was held that the suit was not barred by limitation under 
B. 27 of fieng. Act VIII of 1869. That section only applies to oobos where the relation of 
landlord and tenant exists, and cannot be pleaded in bar by a ^pfendant who does not admit 
that snch relation has existed. The* latest decision on the point is Joyanti Dasi v. Mahoffed 
Ally Khan, 1. L. B., 9 Gal., 423, whereat was held that the limitation provisions of section 
27, Bengal Act Vlll of 1869, have no application to a case in which the plaintiff relies npon 
his title and seeks to recover possession npon tho strength of that title, and in which tho 
defendant denies tliat title. This was farther considered in a more recent case, where the 
plaintiff alleged that ho was the holder of a joto under the defendant by whom be had been 
forcibly dispossessed, and sued for a declaration of his title and for recovery of possesv 
sion claiming a right of occupancy, and the defendant, while admitting that the plaintiff 
had for one or two years been a tenant of a small portion of the land in snit denied 
his title to tho remainder, or that he had acquiesced in aright of occupancy: Held, that the snit 
was one to try a hand fide question of title, and it wjis not barred by one year’s limitation 
under s. 27 of Bengal Act VlII of 1869, bat was maintainable within 12 years from the date 
of the oanse of action—(Basamt AH v. Attap, Ilosain, I. L. B., 14 Gal., 624). 

In Gnnesh Das v. Gondor Koormi, I. L. B., 9 Cal., 147, it was held that section 27 of 
Beng. Act Vlll of 1869, only relates to snch suits as could bo brought either by the landlord 
or tenant under Act X of 1859 and will not apply to an alternative claim, put forward in a 
snit for ejectment, to compel the defendant to remove trees from certain lands leased to him 
for agricnltoral purposes. Article 120 of Sch. II of Act XV of 1877 is applicable to snch 
claims. Bnt in one decision it has been hold that where a raiyat having a more right of oocn* 
panoy in certain land, has been wrongly dispossessed by the zemindar, his snit to recover 
possession mast be brought under section 27 of Bong. Act VIII of 1869, within one year from 
the date of dispossession— (Brindabnn Ghtmder v. Dhunanjoy, L. B., 5 Gal., 246). The enr* 
rent of decisions is, however, against this rnling as shown above. This decision on the other hand 
seems to have guided the Legislature in drafting the provision under oommont. The suit now 
most be to recover possession of land claimed by the plaintiff as an ocoupahey raiyat. It may 
be argned that if the limitation of twelve years applies to an occnpancy raiyat, this provision 
must be snperilaoas. Bnt it may be answered again that it is meant only for possessory 
actions. The Act has substituted two years for one, and the raiyat must be an oocupanoy 
raiyat to get the benefit of this article. Under the old law any raiyat might come under the 
corresponding provision. The decisions of Crowdy v. Jnkhree Dhanook, 23 W. B., 887, and 
Crowdy v. Bam Bharoshee Chowdhry, 23 W. B., 383, are overmled. It has been argued 
however that this article does away with the special provision of a possossoiy suit as existed 
under the old law, add that it applies only to cases where the raiyat snes for possession by 
establishing his right. In support of the argnment, the following passage, from the report 
the Bent Commission has been cited : “ We have provided that one year shall be tho 
period of limitation for a snit by a raiyat apinst his landlord to recover possession of a holding 
from which snch raiyat has been illegally ejected by snch landlord in any case not governed by 
section 9 of the Specific Relief Act 1 of 1877; in other words, for a snit intended to try not merely 
the question of dispossession withont consent bnt also a question of title. For a similar snit by 
a tennre-holder or under tonnro-holdor we have provided a limitation period* of three years.” 
Art. 17 then provided that for a suit by raiyat against his landlord to reoswer the possession of 
a holding from which such raiyat has been illegally ejected by snch landlord, in any case not gov¬ 
erned by section 9 of the Specific Belief Act, 1887,” one year would be the period of limitation 
the date of dispossession } so art. 20 provided that to a snit by a tennre<holder or nnder 
tenure-holder against his landlord to recover the possession of a tenure or nnder-tennre from' 
Which snoh tennre-holder or nnder-tennre-holder bhs been illegally ejected by Snoli landlord, % 
any ease not governed by section 9 of the Specific Relief Act, 1877,” 8 years’ limitation appHed from; 
the date of dispossession. Now the most important words in these articles, as well as itt ihft 
exteaot of the Report of the Commissioaer, are ” in any case not governed by section 9 tliil, 
Specific Belief Act, 1677.” These words gave to those articles the sense which the Oommis- 
sbners meant to convey, s. g., that these suits are suits for title. The omisaion of theifi^; wo^ 
in the article that passed into law tends to show that the origin^ intention was abandoned and 
the artiole has been altogether remodelled. -i. 
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In a snit to recover money alleged to have been paid by the plaintiffs to the defendants in 
excess of the saoi detnnndable % the latter from the former on aoooant of road cess, it was held 
(reversing the decisions of the Courts below) that the snit was governed not by the special law 
of limitation contained in s. 27, Bengal Act VIII of 1869, but by Art. 96, Soh. II of the Limi¬ 
tation Act XV of 1877—(Mathnranath v. 0. Steel, I. L. B., 12 Cal. 533). 
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OF LEASES OF IMMOVEABLE PEOPERTY. 


105. A lease of izomoTeable property is a transfer of a right to enjoy such 

Lease deOned. property, made for a certain time, express or implied, 

or in perpctnity, in consideration of a price paid or 
promised, or of money, a share of crops, service, or any other thing of value, to , be 
rendered periodically, or on specified occasions to the, transferor by transferee, 
who accepts the transfer on such terms*. 

The transferor is called the lehsor, the transferee is called the lessee, the 
Lessor, lossoe, promium, price is called the premium, and the money, shares ser- 
and rent defined. vice, or other thing to be so I’endored is called the rent. 

106. In the absence of a contract or local law, or usage to the contrary, a 
Duration of cortnin lea- leaso of immoveable property for agricultural or mann* 

80 S in absence of written facturiugpurposos shall bo deemed to be a lease from year 
contract or local usages. to year, terminable on the part of cither lessor or lessee, 
by six months’ notice expiring with the end of a year of the tenancy: and a lease 
of immoveable property for any other purpose shall be deemed to be a lease from 
month to month, terminable on the part of either lessor or lessee, by fifteen days* 
notice expiring with the end of a month of the tenancy. 

Every notice under this section must be in writing, signed by or on behalf 
of the person giving it, and tendered or delivered either personally to the party 
who is intended to bo bound by it, or to one of liis family or servants at his resi¬ 
dence, or (if such tender or delivery is not practicable), affixed to a conspicnous 
part of the property. 

107. A lease of immoveable property, from year to year, or for any term 

Leojics how made exceeding one year, or ro^rving a yearly rent, can be 

made only by a registered instrument. 


All other leases of immoveable property may be made eith'br by au instru¬ 
ment or by oral agreement. 

108. In the absence of a contract or local usage to the contrary, tbe lessor 
and tbe lessee of immoveable property as against one an- 
Bighta and liabilitieB othoi’, respectively, possess tho rights and arc subject to 
of IcBBor and leasoo. liabilities mentioned in the rules next follovring, or 

such of them as are applicable to tho property leased:— 


A.— Bights aHd liabilities of the lessor. 

(a) The lessor is bound to disclose to the lessee any material defect in 

the property, with reference to its intended use, of which the for- 
• mer is, and the latter is not aware, and which the latter could not 
with ordinary care discover. , • 

(b) The lessor is bound on tho lessee's request to put him in possession 

of the property. 

(c) Tho lessor shall bo deemeoT to contract with the lessee that, if the 

latter pays tho rent reserved by tho lease and performs the contracts 
binding'on the lessee, he may hold the property during the time 
limited by tbe lease without interruption. The benefit of Bach. 
contract shall bo annexed to and go with the leasee’s interest as soidlij 
and may bo enforced by every person in whom that interest ' 

the whole or any part thereof from time to time vested. 


B .—Bights and liabilities of the lessee. 

{(i) If during the continuance of the lease any accession is made to the 
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property, such accession (subject to the law relating to alluvion for 
the time being in force) shall be deemed to be comprised in the 
lease. 

(e) If by fire, tempest or flood, or violence of an army, or of a mob, or 
other irresistible force, any material part of the property be wholly 
destroyed or rendered substantially and permanently unfit for the 
purposes for which it was let, the lease shall, at the option of the 
lessee, be void. 

Provided that, if the injury be occasioned by the wrongful 
act or default of the lessee, he shall not bo entitled to avail 
himself of the benefit of this provision. 

(/) If the lessor neglects to make, within a reasonable time after notice, 
any repairs which he is bound to make to the property, the lessee 
may make the same himself, and deduct the expense of such repairs 
with interest from the rent, or otherwise recover it from the 
lessor. 

(p) If the lessor neglects to make any payment which ho is bound to 
make, and which, if not made by him, is recoverable from the 
lessee or against the property, the lessee may make such payment 
himself, and deduct it with interest from the rent, or otherwise 
recover it from the lessor. 

(A) The lessee may remove, at any time during the continuance of the 
lease, all things which he has attached to the earth : provided he 
leaves the property in the state in which he received it. 

(i) When a lease of uncertain duration determines by any means, except 
the fault of the lessee, he or his legal representative is entitled to 
all the crops planted or sown by the lessee, and growing upon the 
property when the lease determines, and to free ingi'ess and egress 
to gather and carry them. 

(J) The lessee may transfer absolutely or by way of mortgage or sub¬ 
lease the whole or any part of his interest in the property, and any 
transferee of such interest or pai*t may again transfer it. The 
lessee shall not, by reason only of such transfer, cease to be subject 
to any of the liabilities attaching to the lease. 

Nothing in this clause shall be deemed to authorise a tenant having 
an untransferable right of occupancy, the farmer of an estate in 
respect of which default has been nuide in paying revenue, or the 
lessee of an estate under the management of the Court of Wards, 
to assign his interest as such tenant, farmer, or lessee. 

(Ji;) < The lessee is bound to disclose to the lessor any fact as to tBe nature 
oi' extent of the interest which the lessee is about to take, of which 
the'lessee is, and the lessor is not aware, and which materially 
increases the value of such interest. 

(l) The lessee is bound to pay or tender, at the proper time and place, 

the premium or rent to the lessor or his agent in this behalf. 

(m) The lessee is bound to keep, and on the termination of the lease to 

restore, the property in as good condition as it was in at the time 
when he was put in possession, subject only to the changes caused 
by reasonable wear or tear, or irresistible force, and to allow the 
lessor and his agents, at all reasonable times during the term, to 
enter upon the property and inspect the condition thereof, and give 
dr leave notice of any defect in such condition i and when such 
deflect has been caustd by any act or dei&ult on the part of the 
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lessee, his serrants, or agents, he is bound to make it good within 
three months after such notice hlis been given or left. 

(«) If the lessee becomes aware of any proceeding to recover the 
property or any part thereof, or of any encroachment made npon, 
or any interference with the lessor’s rights concerning such pro¬ 
perty, he is bound to give, with reasonable diligence, notice thereof 
to the lessor, 

(o) The lessee may use^the property and its pro'ducts (if any) as a perfbn 
of ordinary prudence*would use them if they were his own; but 
he must not use, or permit another to use, the property for a 
purpose other than that for which it vras leased, or fell timber, 
• pull down or damage buildings, work mines, or quarries not open 

when the lease was granted* or commit any other act which i»^ 
dostructiblo or permanently injurious thereto. 

(jp) He must not without the lessor’s consent erect on the property any 
permanent structure, except for agricultural purposes ; 

(g) On the determination of the lease,* the lessee is bound to put the 
lessor into possession of the property. 

109. If the lessor transfer the property leased, or any part thereof, or any 
Bights of lessor’s trans- part of his interest therein, the transferee, in tjie absence 
force. of a contract to the contrary, shall possess all the rights, 

and, if the lessee so elects, be subject to all the liabilities of the lessor as the 
property or part transferred so long as he is the owner of it; but the lessor shall 
not, by I'eason only of such transfei*, cease to be subject to any of the liabilities 
imposed upon him by the lease, unless the lessee elects to treat the transferee as 
the person liable to him; provided that the transferee ss not entitled to arrears 
of rent duo before the transfer, and that if the lessee, not having reason to 
believe that such transfer has been made, pays rent to the lessor* tho lessee shall 
not be liable to pay such rent over again to tho transferee. 

Tho lessor, the transferee and tho lessee may determine what portion of 
the premium or rent reserved by tho lease is payable in respect of tho part sd 
transferred, and, in case they disagree, such determination may be made by any 
Court having jurisdiction to entertain a suit for tho possession of the property 


leased. . , .. , 

110. Where th’e time limited by a lease of immoveable property is expressed 
Exclasion of day on as commen’cing from a particular day, in computing 
which term commonocB. that time such day shall be excluded. Where no day 
of commencement is named, tho time so limited begins from the making of. the " 
lease. 

Where tho time so limited is a year or a number of years, in jihe Absence of 

an express agreement to the contrary^ the lease shall 
last during the whole anniversary of the day froih 
which such time commences. 

limited is expressed to be terminable before its expi¬ 
ration, and the leasee omits to mention at whose, option 
it is so terminable, the lessee, and not the lessoT, shall - 
have such option, 

A lease of immoveable property determines— 

(а) by efflux of the time limited thereby: ' . 

(б) where such time is limited conditionally oil 
the happening of some event—by the happening of snch event i 

(c) where the interest of the lessor m the property terminates on* or 
his power to dispose of the same extends omy to the happening of 
any event-^by the happeningiof such event: 


Doxation of loaso for a 
year. 

Where the time so 


Option 

lease. 


to determine 


111 . 

Determination of lease. 
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((2) in case the interests of the lessee and lessor in the nrhole of the 
property become vested at the same time in one person with the 
same right: 

(e) bj express surrender; that is to say-in case the lessee yields up his 

interest under the lease to the l^sor, by mutual agreement between 
them: 

(f) by implied surrender : 

Q) by forfeiture*, that is to say, (1) in ease the lessee breaks an express 
condition which provides ibat,^ on breach thereof, the lessor may 
re-enter, or the lease shall become void; or (2), in case the lessee 
renounces his character as such by setting up a title in a third 
person, or by claiming title in himself; and in either case thoplossor 
or his transferee does s^me act showing his intention to determine 
the lease: 

(h) on the expiration of a notice to detomine the lease, or to quit, or of 
intention to quit, the property leased, duly given by one party to 
the other. 


Waiver of forfeiture. 


Illustration to clause (f) 

A lessee accepts from his lessor a new lease of the property leased, to take effect daring 
the oontinnauce of the existing lease. This is an implied sarrondor of the former lease, and 
anoh lease determines tberenpon. 

112. A forfeiture under section one hundred and eleven, clause (g), is 
waived by acceptance of rent which has become due 
qince the forfeiture, or by distress for such rent, or by 

any other act on the part of the lessor showing an intention to treat the lease as 
subsisting: • 

Provided that the lessor is aware that the forfeitni’C has boon incurred: 
Provided also that, where a rent is accepted after the institution of a suit to 
eject the lessee on the ground of forfeiture, such acceptance is not a waiver: 

113. A notice given under section one hundred and eleven, clause (h)^ is 

. . waived, with the express or implied consent of the per- 

Waiver of notice to quit, whom it is given, by any act on the part of the 

person giving it showing an intention to treat the lease as subsisting. 


Illustrations. 

(o) A, the lessor, gives B, the lessee, notice to quit the property leased. The notico tsx- 

E ires, B tenders, and A accepts, rent which has Lcoomo duo iu respect of the pipperty since 
le oxpiratalm of .the notice. The notice is waived. 

(b) A, the lessor, gives B, the lessee, notice to quit tho property leased. The notice ox. 
pires, and B remaids in possession, A gives to B as lessee a second notico to quit. The first 
notice is waived. , 

^ llA Where a lease of immoveable property has determined by forfeiture 
Relief against forfeiture for non-payment of rpt, and the lessor sues to eject the 
for non-payment of rent. lessee, \f, at the hearing of the suit, the lessee pays or 
touders to the lessor the rent in arrear, together with interest thereon and his 
fnll costs of the suit, or gives such security as the Court thinks snfficieut for 
making such payment within fifteen days, the* Court may, in lieu of making a 
decree for ejectmnt, pass an order relieving the lessee against the forfeitufe; 
and theroupon the lessee shall hold tho property leased as if tiie forfeiture had 
not occurred. 
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115. The anrrender, express or implied, of a lease of immoreablo property 
Effect of Burrendor and does not prejudice an cinder>lease of the property or any 

forfeiture on nndor>leaBeB. part thereof previously granted by the lessee, on terms and 
conditions substantially the same (except as regards the amount of rent) as those 
of the original lease; but, unless'the surrender is made for the purpose of obtain¬ 
ing a novT loaso, the rent payable by, and the contracts binding on, the under- 
lessee shall be respectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annul^ all such under-leases, except where such 
forfeiture has been procured by the lessor in fraud of the under-leases, or relief 
against the forfeiture is granted under section one hundred and fourteen. 

116. If a lessee or under-lessee of property remains in possession thereof 

_ , V after the determination of the lease granted to the 

ffect 0 o g over. lessee, and the Ics^r or his legal representative accepts 
rent from the lessee or under-lessee, or otherwise assents to his continuing in * 
possession, the lease is, in the absence of an agreement to the contrary, renewed 
£rom year to year, or from month to month, according to the purpose for which 
the property is leased, as specified in section one>hundred and six. 

IllustrationB. 

(a) A lots a house to B for five years. B andor-lets the house to C at a monthly rent of 
Bs. 100. The five years expire, but G continues in possession of the house and pays the ront 
to A. C's lease is renewed from month to mouth. 

(t) A lets a farm to B for tho life of C. C dies, but B continues in possession with A's 
assent. B’s lease renewed from year to year. 

117. None of the provisions of this chapter apply to leases for agricultural 
Exemption of leases for purposes, except in so far as tho Local Government, 

agricultural purposes. with the previous sanction of "the Governor-General in 
Council, may, by notification published in the local official Gazette, declare all or 
any of such provisions to bo so applicable, together with, or subject to those of 
the local law, if any, for the time being in force. 

Such notification shall not take effect until tho expiry of six months from the 
date of its publication. 
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REGULATION V^I of 1819. 

PaTNI REGDIiATIOir. 


A HEQVLATION to declare the validity of certain tenures and to define the relative 
rights of zemindars and patni (alukd-arSf also to esthblish a process for the sale 
of such taluks in satisfaction of the zemindar's demand ofrentf awl to explain 
and modify other parts of •the system established for the collection of rgnts 
generally throughout Bengal — J^assed by the Governor-General in Gouncil on the 
Srd Beptember 1819. 


By the rales of the perpetual settlement proprietors of estates paying revenue 
to Government, that is, the individuals answerable to 


Preamble. 


Goverament for tlia revenue then assessed on the different 


mahals, were declared to bo entitled to make any arrangements for tbe leasing of 
their lands in taluk or otherwise, that they might deem most conducive to their 
interests. By the rules of regulation XL IV of 1719, however, all such arrange¬ 
ments were subjected to two limitsitions—that the jumma or rent should not 
be lixed for a period exceeding ton year’s ; and, secondly, that in case of a sale for 
Government arrears such leases or an-angeraents should stand cancelled from the 
day of the sale. Tlie provisions of section 2, Regulation XLIV of 1793, by 
which the period of till fixed engagements for rent was limited to ten years, have 
been rescinded by section 2, Regulation V of 1812, and in Regulation XVIII of 
the same year, it is more distinctly declared that zemindars ai’o at liberty to 
grant taluks or other leases of their lands, fixing the rent in perpetuity at their 
discretion, subject, however, to the liability of being dissolved on sale of the 
grantor’s estate for arrears of the Government revenue in tlio same manner as 
heretofore. In practice the grant of taluks and other leases at a rent fixed in 
perpetuity had been common with the zemindars of Bengal fopsome time before 
the passing of the two Rogulatioiis last mentioned, but, notwithstanding the 
abrogation of the rule which declared such arrangements null and void, and the 
abandonment of all intention or desire to Imve it enforced as a security to the 
Government revenue in the manner originally contemplated, it was omitted to 
declare in the rules of Regulations V and XVJII of 1812, or in any other Regu¬ 
lation, whether tenures at the time in existence and held under covenants or 
engagements entered into by the parties in violation of the rule of section 2, Regu¬ 
lation XLIV of 1793, should, if calfed in question, be deemed invalid and void as 
heretofore. This point it has been deemed necessary to set at rest by a general 
declaration of the validity of any tenures that may be now in existence, notivith- 
standiug/hat they may liave been granted at a rent fixed in perpetuity or for a 
longer term than ton years, while the rule fixing this limitation tp th^term of all 
such engagements and declaring null and void any granted ^in contravention 
thereto was in force. Furthermore in the exercise of the privilege thus conceded 
to zemindars, under direct engagements with Government, there has been created 
a tenure which had its origin on the estates of the Raja of Burdwan, but has 
since been extended to other zemindars ^o be hold at a rent fixed in perpetuity 
by the lessee and his heirs for ever. The tenant is called upon to furnish eol- 
lateral security for the rent and for his conduct generally, or he is excused front 
obligation at the zemindar’s discretion; but, even if the original tenant bO 
excused, still in case of sale for arrears or other operations leading to the intro- ' 
dttotion of another tenant, such now incumbent has always in practice been Bable 
to be BO called upon at the option of the zemindar. By the terms also of the 
engagements interchanged it is amongst other stipulations provided that in case 
of an arrea^ occurring the tenure may be brought to sale by the zemindar^ and, if 
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the sale do not yield a Sufficient amount to mako good the balance of rent at the 
time due, the remaining property of the defaulter shall be further answerable for 
the demand. These tenures have usually been denominated patni taluks, and it 
has been a*cominon practice of the holders of them to underlet on precisely similar 
terms to other persons, who on taking such leases went by the name of dnrpatni 
talukdars. These again sbmetimes similarly underlet to se-patnidars; and the 
condition of all the title-deeds vary in nothing material from the original engage¬ 
ments executed by the first holder. In these engagements, however, it is not 
stipulated whether the sale thus reserved , to himself by the grantor is for his 
own benefit or for that of the tenant, that is, whether, in case the proceeds of tho 
sale shonld exceed the zemindar’s demand of rent, the tenant would bo entitled 
to such excess; neither is tho manner of sale specified, nor do the usages o& tho 
country nor the Kcgulatioiis of Government afford any distinct rules, by the 
application of which to the specific cases the defects above alluded to could be 
supplied, or the points of doubt and difficulty involved in the omission be brought 
to determination in a consistent and uniform manner. The tenures in question 
Lave extended through several ^nillahs of Bengal, and tho mischiefs which have 
arisen from the vrant of a consistent rule of action for tho guidance of tho 
Courts of Civil Judicature in regard to them have been productive of such con¬ 
fusion as to demand the interfei'ence of the Legislature. It has accordingly been 
deemed necessary to regnlato and define the nature of tho property given and 
acquired on tho creation of a patni taluk as above described, also to declare the 
legality of the practice of under-letting in the manner in which it has been 
exercised by and others, establishing at the same time such provisions 

as have appeax’ed calculated to protect tho uuder-lesscc from any collusion of bis 
immediate superiors with tjio zemindars or others for his ruin, as well as to secure 
the Just rights of the zemindars on the sale of any tenure under tho stipulations 
of tue original engagements entered into with him. It has further been deemed 
indispensable to fix the process by which the tenures are to be brought to sale 
and tho form and manner of conducting such sale; and, whoi'cns tho estates 
of zemindars under engagements with Government arc liable to be brought to 
sale and the form and manner of conducting such sale; and whereas the estates 
of zemindars under engagements with Government are liable to be brought to 
sale at any time for an arrear in the revenue payable by monthly kists to 
Government, it has seemed just to allow any zemindar who may have gnmted 
tenures with a stipulation of the right to sell for arrears, the opportunity of 
availing himself of this means of realizing his dues in the middle of the year 
as well as at the close, instead of only at the end of the Bengali year as heretofore 
allowed by the Begolatious in force. It has further been deemed equitable to 
extend this rule to all cases in which the right of sale may have been reserved, 
even though it. conformity with the Begolations heretofore in force, the 
sti|nilation for Sale contained in the engagements interchanged may have re* 
Stnbted such sale to the case of a demand of rent remaining unpaid at tho close of 
the Bsn^li year. It has been likewise deemed advisable to explain and modify 
some of the existing mles for the collection of rents with a view to render them 
ia<u?e effieftoions than at present, as well as to provide against sundry means of 
evasion now resorted to by defaulters. The following mles have accordingly 
been enacted by His Excellency the most Noble the Governor-General in Council,' 
to take effect from the date of their promulgation throughout the several dis* 
tiicis of the Province of Bengal inclnding Midnapur. 

The tom ipatni primH fueie imports a l^ereditsty tenure. In Tarini Charon v. Jobm.' 
Wateon, It. E., A. C., 487| 18 W. H,, 418, the Court was ci opinion that the tteui 
pHmA fdefe imports an hereditary tenure i that there was no instep 
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of the term having ever been applied to a Iifo>interest merely : that, althongh there was 
nothing in Begnlation VIII of 1819 to prevent the grant of a tenure not hereditary, yet 
looking to the preamble aa showing what in tho common understanding of persons acquainted 
with such matters and in the ordinary UBO of langnago is meant by the expression *paini 
taVuk, the Court could have no doubt whatever that when a man grants a patni taluk, he 
clearly means an heritable interest. If ho intended to grant anything else, the term would 
be mis-eppliod, and nothing but an express declaration that a heritable tenure was not 
intended would be sudicient to show that the term was used in so exceptional a sense. As 
to the question of alienahilihj, the Court wore of opinion that a tpnnre in tho natnre of a pylm 
taluk ia by its very nature aliouablo. * It was anntoiidod that tho use of certain words in tnis 
particular case restrained alienation ; hut the Court decided that the words in question had 
no such effoot. Soin KristaMani u. Gurngobinda, 2 Sevostre, 173, it was held that a patni 
created subsequently to tho passing of Kegulation Vlll of 1819 is liable to sale, even though 
an egress condition to that effect may not have been inserted in the kabnliyat. In (Brin<^ 
bnn fflimidra v. Bindabun Chandra, 13 B. L. B., 409; 21W, II., 324 ; 1. L. 11., I. A., 178,) a decree 
having boon obtained by a /.emindar for arroarR*of rent of a putni taluk, it was held ti^h* 
under tho desoription “ patni ” and “ dnrputui ” tho primA facie intention was that a tenure 
called putni tenure was transferable by sale, and was one upon which tho right to soli for 
arrears of rent was reserved in tho engagements interchanged upon tho creation of the tenure. 
Consequently, according to the effect of Act X of 1859,,8.105 and Reg. V!H of 1819, ss. 8 and 
ll, and probably also of Keg. 1 of 1820, tho salo of tho putni destroyed all incumbrances 
proated by the pntnidar, e. g., a durputni. A patnidar is presumably entitled to oxerciso all the 
rights of ownership with respect to the land which the zemindar himself might, bnt for tho patni, 
have exercised—(I Hay's Report, 85 j Mai’shaU's Ueports, 28). A paint lease of certain lands 
granted by a Hindu widow while in possession is in no respect invalidated by tho fact that her 
equity suit is pending at tho time. If there is no legal necessity to justify the alienation, the 
patnidar acquires no moro than the life interest of the widow; but if there ia, then a anbseqaent 
purchase is subject to tho potta granted by tho widow as a valid alienation of a prior date—- 
(Bissonath Chunder v. Badha Krista, 11 W. R., 554 ; see also 1 Hay, 339 ; Marshal, 113). A 
patnidar of tho heir of a party to whom a share of an estate was made over by written agree* 
moat may sue to recover that property, although that party ne^er camo into possession—(1 W, 
B., 216). Where a patni was obtained by fraud, it was hold to bo defeasible by an 
ftnction>purchaser althongh duly registered—(Ham Chunder i*. Kashi Nath, Sp. W. B., 66). 
A patnidar obtaining a pitta from a mortgagor subsequent to the mortgUgoo and in violation 
of its conditions, cannot hold possession against tho parehascr of tho rights and interests 
of tho mortgagors sold in execution of a decree—fBrojo Kiahori u. Mahomed Suliom, 10 W. B., 
151). In (Watson & Co. v. The Collector of Eajsliahyo, 12 W. 11,, T. C., 43; 2 P. C. R., 269 3 
B, L. R., P. C., 48 ; 13 Moo., 160), Regulation VIII of 1819 was considered with reference to 
tho relative rights of zemindars and patni talnkdnrs ; “ The scope of tho Regulation is first, 
to legalise the tenure, the legality of which had been doubted : after declaring that patni 
tenures are valid, it provides that they shall bo transferable and answerable for the debts of tho 
patnidar. It next dechwos that such tenures are not voidable for arrears of rent, but that 
the zemindar's remedy, where there is an arroor of rent, shall bo a sale under the provisions 
(if the Regulation. It further declares that the zemindar ia not entitled to refuse to, give 
effect to a transfer, and then follow certain provisions which arc in favor of tho zemindar.’* 
A patni may be sot aside as invalid and made in fraud of creditors, notwithstanding thd 
acquiesenco of subsequent mortgagoo—(I. W. R., 362). Whore certain mortgages were in 
existence tt the time a patni was granted, tho interest under the patni did* not pass— 
(Joora Ghazee v. Aboo Khalifa, 21 W. it., 427). A zemindar who gives his eltate in patni lease 
id still entitled to challenge tho right of another who osserts a lakhiraj title adverse to him— 
(Obhoyram Jana v. Synd Mahomed Hosseiu, Sp. W. R., 212). Where a patni had been sold fou 
arrears of rent, and certain persons claiming to have been in possession of tho superior zemin* 
dari rights in the estate, had sought on a former occasion to set aside tho sale but had failetd 
and now renewed the attempt, it was held that even if tho claims of these persons to th4 


semindari right had boon proved, which was nbt tho case, they could not now re{!ieat thrig 
former claim against the patnidar in a now form; nor could they, after having always twain* 
tained that there was no patni taluh and that they held and occupied the lands in di t yntfl t at 
iwoprietors, now be allowed to ffill back upon the plea that if not proprietors^ thc^ hijTO 
thronghont held the lands as patnidar, and duly paid the patni rent for tho same—(EttrohiS^a^ 

Bomanath, 26 W. R., 321). Whero a suit was brought by the heirs of a deceased 

to set aside two patmia created by him lenami in the names of hia daughters, it' was ( 
ttot though the fond was advanced by tho father, yet tho advance must be pretptmed.is 
‘ lii^va been by way of provision for tho dai^hters, and that the pnama Were creatod bond 
{fL . favor of yiem j (2) that, if this were not so, the title of a lmA,fide purohoscr fcg' yahiaile 
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consideration -without notice of trust would be good against the heirs—(2 Hay’s Report, 680 
Marshall’s Reports, 564). Wiioro consideration money has been paid for a patni lease -with a 
view to khas possession, and such possession is not obtained, the proper course is to repudiate 
the lease and bring an action immediately—(Mukund Chundor v. Pran Kishon, Sp. W. R., 
287; Ij. B., 67). If a party leases an estate in patni reserving the riglit of re*entry in case of 
his wishing to hold it khas, lie cannot sue to recover possession for the purpose of 
leasing it to a third party—(Rughoonath v. Hurish Chundor, Sp. W. R., 836 j L. R., 102), 
It being doubtful whetlicr a manager of endowed property can grant a patni thereof, 
th^ Court declined to enforce .specific i»erforraanco of a contract for the grant by a manager 
of a -patrti lease—(1 W. R., 4). Pei-contra, t^io grant of a patai tenure by a shebait may be 
valid—(Tubhooiiissa i;. Kumar Sham Kishore, 15 W. R., 228). 

2. It is hereby declared that auy ]ease.s or engagements for the fixing of 
- „ . , . rent now in existence, that may have been erranted or 

perpetuity or for a longer concluded for a term of years or m perpetuity by a 
•term than ten yoars do- proprietor Under ongiigoments with Government or 
dared valid, though pxo- other person competent to grant the same sliall be deem- 
cuted while section 2, lie- gd good and valid tenures according to the terms of 

covenants or engagements interchanged, notwith- 
m orcc. standing that the same may have been executed before 

the passing of Regulation V, 1812, and while under t/io rule of section 2, Regu¬ 
lation XLl V, 1793,* which limited the period for which it was lawful to grant 
such engagements to ten years and declared all that miglit be entered into for 
a longer term to be null and void, was in full force and effect; and notwith¬ 
standing that the stipulations of tlio said leases may bo in violation of the rule 
in question; provided, however, that nothing hei*cin contained shall bo held to 
exempt any tenures held under engagement.s from pi-oprietors of estates paying 
revenue to Government from liability to be cancelled on sale of the said estates 
for arrears of the said revenue, unless especially exempted from such liability 
by the sale iu question or by any other specific rule of the Regulations in force. 

Suction 3, Regulation VIII of 1819, empowors the incoming pa/nnZar to rid himself of all 
inoumbranues oreatod by the defaulting proprietor only—1 R. J,, P. J., 109, Soo 3 B. L. R.I 
226 J I. L. R., 6 Cal., 543 ; I. L. R., 8 Cal., 663; 13 B. L. K , 121. 

3. First. —The tenures known by the name of jiatni taluks, as described in 
Patni tenures declared I'll® preamble to this Regulation, slmll be doomed to be 
valid, transfera.ble and valid tenures in perpetuity according to the terms of 
answerable for debt. the engagements under which they are held They 

are heritable by their conditions, and it is hereby further declared that they are 
capable of being transferred by sale, gift, or otherwise at the discretion of the 
bolder, as well as answerable for his personal debts and subject to the process of 
the Courts of Judicature in the same manner as other real property. 

Seconi ^—Patni talukdars are hereby declared to possess the i-ight af letting 
Patnidar’a ri^ht of Out the lands composing their taluks in any manner 
under-letting declared. they may deem most conducive to their interest, and 
any engagements so entered into by such,.talukdars with others shall be legal 
and binding between the parties to the same, their heirs and assignees: pro¬ 
vided, however, that no such engagements shall operate to the prejudice of the 
right of the zemindar to hold the superior tenure answerable for any arrear of 
his rent, in the state in which he granted it free of ail incumbrance resulting 
from the lUst of his tenant. . 

Third .—In case of an arrear occurring upon any tenure of the description 
Patni tenures declared alluded to in the first clause of this section, it shall 
not voidable for ai t-oars. not be liable to be cancelled for the same, but the 
jkenuro shall bo brought to sale by public auction, and the holder of the tenure 


* Repealed by Act VI of 1874. 
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ivill be entitled to any excess in the proceeds of such sale beyond the amount of 
the arrears of rent due, subject, however, to the pTOvisions contained in section 
17 of this Regulation. 

A patnidar cannot grant a lease of land of which ho is not in possession—2 W. B., 138, 
Per contra in Pran Krista De t’. Bissombhur Sein, 11 W. B., 80. So where a patnidar, while 
ont of possession of the patni estate, granted a dw'patni thereof, it was held that the dii/rpatni- 
dar’e suit against third persons, who wore in possession of the estate, to recover possession 
would lie, it appearing that the plaintiff had paid an adequate consideration for the ditrpatni— 
Loke Nath Ghose v. Jugobuiidhoo Roy, I. L. R., 1 Cal., 297. The holders of a taluki-pftta 
from the zemindar are not bound to gjvo kabuliyata to the jxilnidar —Munsur Ahmed v. 
Azizuddin, Sp. W. R., 129. Compare cl. 3 with sections 65 and 66 of the Bengal Tenancy Act. 

4. If the holder of a patui taluk shall have underlet in such manner as 
Inferior tonurcs hold conveyed a similar interest to that enjoyed by 

under similar title deeds bimself, aa explained in the preamble to this Regulation,^ 
will bo dcomod to confer the holder of such a tenure shall be deemed ta have ac- 
a similar interest to that quirod all the rights and immunities, declared in the 
mse^ions”*^ ^*^*^*” taluks preceding section to attach to patni taluks, in so far 

as concern the grantor of such under-tenure. The 
same construction shall also hold in the case of patui taluks of the third or fourth 
degree. 

A durpatnidar is entitled to damages only if the patni taluk is put up to sale by 
the zemindar, owing to tbo sole neglect or default of tlvo patnidar, in not paying bis rent, 
but not where the forfoitui’o is inenrrod by reason of failure of tho dwpatnidar to per¬ 
form his contract and pay his own rent—Sev. 84 ; (Madhnb Anund v. Joi Kumari, 8 W R., 
201.) A registered dvrpainidar is liable for tho rent, though ho has sold his tenure to a party 
not acknowledged by tlm patnidar. A payment made by tho purchaser who has not obtained 
registration is a voluntary payment for wliich the dntpalnidar cannot claim deduction—■ 
(Lukhoenarain, v. Sitanath, 6 W. R., (Act X); 15 W. R., 123). This decision is, however, 
superseded by (Lukheenaniin v. Khotra Pal, 20 W. R., P. 0., 380 ; 13 B. h. R., 146; 2 P. 0. B., 
903,) in which their Lordships held that tho status of a durpatmdar dorstiot depend upon re¬ 
gistration or tho consent of tho zemindar, and that a durpatnidar paying money as rent to 
eavo the patni taluk from sale, is ontitlod to a refund oven tliougti his name has not been re¬ 
gistered in the slicrista of tbo zemindar. Boo also Okhoy Kumar v. Muhtab Chand, 22 W. B., 
^9. A durpatnidar cannot bo ousted so long as ho pays his durpatni rents except by regular 
course of law—(Jadubebaudor v, Bhulanath, 5 W. R., Mis., 51). A durpatni lease granted 
upon tho payment of a bonus coiitainod a condition that if the annual rent remained for a 
longer period than one month in arrear the lossoi shonid have a right of ro-ontry. The lessor 
upon default in payment of rent, without availing of the forfeiture, instituted a summary 
suit for tho arrears of rent, and upon an* award therein tho lands were sold for such arrears 
It was held that tho purchaser who bought the piitni tenure without notice of the ooiiditioii. 
for forfeiture, was nub subject to that condition—(Deotidyal v. Juggessur, Marsh. 252). A 
bolder under a durjnUnidar of a portion of a patni taluk lias a right to sue for possession—4 
W. R., 65. A durpatnidar who has come into possession of the superior tenure and is entitled 
to its profits, is bound to give notice of bis title to the raiyats to bo able to recover rent from 
them—4 W. R., Act X, 38. Tho durpatniiiar leased the land in dispute to a tenant, who 
sublet it to another, who again sublet it. Each of those touants reservedato himself the right 
of receiving rent from his own tenant and of paying rout to his lessor. The durpatmdar was 
cognizant of tho several transfers, and ooiftinund to receive rent from her original tenant. 
She could not therefore plead that the transfers were nnulo without transaction, and the lease 
to her tenant and the subordinate leases were cancelled. The last of tho sub-lessees deserted 
the land. It was lield that his desertion could notMeprive the other sub-lesseos of their rights^ 
or entitle the durpatnidar to re-enter into possession of the land—(Grish Ghundor v. 
Golam, 12 W. B., 175). Mesno-prohts cannot bo decreed against a durpatnidar, nor can renb 
be decreed in a suit for ejectment-*(Digbijoy Cbunder v. Jadnb Ghuran, 8 W. B., 181). Wheis 
a patni is found to be henami a bond fide durpatni does not neoessarily lapse—(Dwaxkanath if. 
Sieegopal, 5 W. R,, 24t)). A patni estate was the inheritance of five brothers, two of wh^m 
appropriated the whole of it. It was hold that the bolder under a kaimi potta ^m the dttf* 
p^nidar of the three ousted brothers could sue to obtain poBsession of bis share of the estate 
—(Tara Sundari v. Shama Sundari, 4 W. R., 68). Where a patnidar, while out of poslieasion 
of the potnt,estate, granted a dmpatni thereof, it was held that the durpatnidafa sifit 
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against third persons who wore in possession of the osbato to recover possession would tie, it 
appearing tluit the plaintiff had paid p,n adoqaato oonsidoratiou of the dnrpatni—(Loke 
K^ath V. Jagobnndhn, 1. L. K., 1 Gal., 297J. The defendants after pnrcliasing a patni 
taluk at an anction sale for arrears of rent under Bcgnlation VllI of 1819 grunted 
a durpatni lease to the plaintiffs (tho formor durpatni<lars) and received a bonus of Bs. 
1,199. Tho anotiou sale being 5 years afterwards sot aside it was held that the plaintiffs 
were entitled to a refund of tho bowis, nlthongh they had not been dispossessod, but had 
aintply reverted to their formor position as dur-piUnidars under tho formor irntnidars-— 
(Taroohand v. Bam Gobinda, 1. L. B., 4 Cal., 778}. . The holder of a chahar patni or 
other subordinato tenure, vrhere tenure has heen brought to an end by the sale for 
arrears of rent of a superior tenure on which his own was dependant, is, upon sale being set 
aside, remitted to his previons position, and is entitled to recover possession of tho land com¬ 
prised in his chahar patm from the purchaser or any assignee of tho pnrehasor at such sale, 
and he can do so notwithstanding that he himself took a durpatni, including tho land h« had 
held as chahar patnidnr, from tho purchaser at such sale, and that this durpatni was after: 
wards sold in execution of a doci’oe against himself, and purchased at such last mentioned said 
by the pofson whom ho seeks to evict on the strength of his original title—(Sreonarain v. 
Smith, I. L. B., 4 Gal,, 807). A patnidar caused to bo sold tho tenure of his durpatnidar, 
under Act VIII of 18G9 (B.C.), section S9, for the arrears of rent duo np to 12th April 1876. 
This sale took place on tho 7th ^ovomhor 1870, and after satisfaction of the decree the fuirpius 
proceeds remained in the CoUectoitite to the credit of the durpatnidar. Afterwards in De¬ 
cember 1876, tho patnidar brpnght another suit for the durpatni rent duo in roBi>ect of the 
period between April and detober 1876, and having obtained a decree, attached the surplus 
proceeds in the Collectorate, which were at the same time attached by two other holders of 
ordinary decrees: It was held that tho decree of the patnidar, although for rents of the 
ourrout year, had no priority over tho other docroes j and that tho aurplun prexMJeds of the 
sole of tho durpatni tenure formed part of the assets of tho late durpatnidar, and were not 
hypothecated to the patnidar for the rent of the year current—(GrishChundor v, Dnrgndas, 
I. L. E., 6 Gal,, 494). A durpatnidar under an aucliun-purchascr, suing for possession, is 
entitled to get rid of the occupancy of defendants occupying tho land, anlcss the latter can 
show that they come within tjie privileged class—25 W. K., 90. Tho more fact of a person 
having been in possession of lands for 12 years paying ront is not sufficient to establish a 

durpatni tenure—(Bam Knlp r. Tarachand, 11 W, B., 388). 

• « 

5. The right of alienation having been declared to vest in the holder of a 
Zemindar not entitled patni taluk, it shall not bo competent to tho zemindar or 
to refuse to give effect other superior to refuse to register and otherwise to give 
to a transfer. effect to such alienations by discliarging tho party trans¬ 

ferring his interest from personal responsibility and by accepting tho engage- 
But may demand fee ments of the transferee. In conformity, however, with 
fixed at two per cent, on tho established nsage, the zemindar or other superior 
tfaejnmma. shall be entitled to exact a fee upon every such 

alienation, and the rate of the said fee is hereby fixed at two per cent, on 
the jnmma or anntial rent of the interest transferred, until the same shall 
amount to one hundred rupees, which sum shall be the maximum of any fee 
Bat the ffmzii^am one to be exacted on this account. Tho zemindar shall also 
hundred ropeeg. be entitled to demand substantial security from the 

transferee or purohascr to the amount of half tho jumma or yearly rent payable. 

May also demand seen- to tiiu from the tenure transferred, the condition of 
rity, as far as half the furnishing such security or requisition being understood 
Jumma. • to be one of, the original liabilities of the tenure. The 

above rules shall apply equally to tho case of a sale made in execution of a decree 
Above roles to apply or judgment of Court, as to all other alienations ; but it 
to sales in execution and shall not apply to the \;ase of a sale for an arrear in 
ap alienation. tho rent duo to the zemindar or other superior under tho 

rules huereinafter contained. The purchaser at such a sale shall be entitled td 
But no fee on a&le for havehisnameregisieredand to obtain possession without 
fsreara. feo, though of course liable to bo called on to give seen- 

i|^y txndef the condiUons of the tenure purchased. e , ^ 
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Vide notos qnoted under section 4; and the cases of Lalchinaraln v. Sita Nath, lad. 
Jur., N. S., 317 5 C W. B., (Act X), 8; and Luki Narain v. Khetra Pal, 13 B. L. E., 147 j 
20 W. E., 280. When the purchaser of a patni taluk fails to obtain rogisti^ of his name in 
the zomiudar’s book, a third party claiming title from the vendor has no right to treat the 
purchaser as a tenant—(Ram Narain v, James Twoedie, 12W. E., IGl). When a sliaro in a 
palm is transferred by a registered patnidar without uapress consent of the zemindar and in 
disregard of the Eegulation cited, the transfer is not binding on the zemindar—(Watson v. 
The Collector of Rajahahye, 12 W. E., P. 0., 43). The zemindar, whou applying to the Collector 
for the sale of a patni tenure, is not. bound to recognize all thg co-sharers of tho paint, but 
only the rogiatorod patnidar —(Raghub Ohnnd*r v. Brojo Nath, 14 W. E., 489). On the d^th 
of a registered painidar, a zemindar is nht bound to recognize any one as bis tenant without 
registration in ids shorista, nor is he prevented from putting in a sozawal to collect rents un¬ 
til a declaration of the rights of the deceased patnidar’s heirs—(Ram Churn v. Durga May!, 
17 W. 4 |E., 122). The fact of a patnidar having made separate payment of rents, of having 
registered his name w'ith each of tho sharor.s, and of being prepared to enter into a frosh 
ingagoment with one of tliom, does not amount 4o a canuellation of the original lease and^ 
Bttbatitution of a new lease—(Sham Clnind v. Juggnt Chnndor, 22 W. R., 50). Tho purchaser 
of a surety’s rights and interests in a patni taluk buys them subject to the zomiudar’s 
claim for arrears of rent; and if to save the patni taluk from sale for such arrears ho 
pays up the rent, he cannot recover from tlio surgty, but may sue the other sharers 
for tho money paid on their account—(Oblioy Chuiider o. Nilumbar, Sp. W. E, 73). 
A zemindar rnniuit bring a suit to compel tho pui*cliaBcr of a patni talnk sold for arrears 
of rent, to furnish security to the araonnt of liulf the yearly jumma; his remedy being under 
soetions 5 niid 7, Eeg. Vi 11 of 1819, to appoint liis own aezaioul and deduct liis own rents be¬ 
fore making over the surplus to the patnidar, who takes all tho risk of attachment. The 
remedy of the zemindar is not alfccticd by the grant by liim of a durpatni to another party— 
(Joy Kishen u. Jaiioki Natli, 17 W. E., 470). 

6. It sliall bo competent to tho zemindar or other superior to refuse tho 
Zemindar may refuse I'ogistiy o£ any transfer until the foe above stipulated 
sanction to traiisfor till be paid and lintil substantial security to tho amount spe- 
feo and security be ton- cilied bo tendered and accepted ; provided, however, that 

if tho security tendered by any purclnjsor or transferee 
should not he approved by tho zemindar, and tlie party tendering it shall bo dis- 
satisiied with such rejection, ho shall be oompetcut to appeal therefrom by peti¬ 
tion or common motion in tho Civil (loiirt of the district, which authority, if 
satisfied of tho sutHcioncy of the security tendered, sliall issue an injunction on 
the zemindar to aeecjit it and give effect to tho transfer without delay. It is 
hereby provided that tho rules of this and of the preceding section shall not bo 
hold to apply to transfers of any fractional portion of a patni taluk, nor to any 
alienation other than of the entire kitercst, for no .apiiortionmont of tho zemin¬ 
dar’s reserved rent can bo allowed to stand good, unless made under his speoml 
sanction. 


Vide notos under section B. A patni tenure can only bo divided by on act of 
tlio zominflar or an act recognized by him. A patnidar transferring his ton^sro without 
the zomiudar’s consent can only do so in aolido, tfio transfer of a portion ia no way aifocting 
the entirety of tho patni or tho zemindar’s riglit —(Jadoo Nath v. JadqJ> Ohnran, 11 W. E., 
291). Therefore tho anotion-pnrobaser of sneh portion acquires nothing, and a portion of a 
patni tenure cannot bo sold under tho protisions of Kogulation VIll of 1819—(Mohadob u. 
H. Cowell, Eoceiver of the estate of Baboo Promothonath Do, 15 W. R., 445). So tho riglit given 
to a imrchasor under Act VIII (B.C.) of 1865, section 16, is given to the purchaser of an entire 
ttudor-tonuro, and not to the pnrohascr of a share uC an uiider-tenuro. A sharer with limited 
interest cannot sell the whole uudor-tonnre under Act VIIT (B.C.) of 1865, for arrears recover- 
nble cither under that Act or Act X of 1859—(Sham Chaud v. Juggnt 0hander, 22 W. E., 
541). But where one individual 4iolds a patni by paying rout in equal shares to two owners' 
of tho zemindars, tho division is tho joint act of tho patnidar and tho zemindar, and is as if 
each of the zemindars had granted to the same person his share in patni—(Monmothonath |[. 
Q. Oloseott, 20 W. E,, 275). It is not opou to a patnidar of his own ohoioo to throw up thg 
patni, and by so doing escape Ins liability to pay rent. The contract, though not indUsolable^ 
can only be dissolved by an act of tho Court and after proper enquiry—(Ueoralal v. Neel- 
money, 20 E., 383). One of the several grantors of a patni potto titaunot get rid pf the 
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patni ae to a ebaro in it, a tinit aa ijaradar of that share for rent against the raiyats. The 
patni mast be upheld till set aside by regular suit—(Baj Chander v. Unnoda Frossul, 17 W. B>, 
221). According to section 6 hero application for registration is not snlfioieat—(Kristo Jeebnn 
V. A. B. Mackintosh, Sp. W. B., 63). Thero is no appeal from an order made by the Civil 
Coart under Begulation YllI of 1319, section G—(In the matter of the petition of Soorja Kuuta, 
I. L. B., 1 Cal. 383.) 

7. In case of the sale of a patni tennre in oxocutiun of a judgment of Court, 
Upon public sale, if if the purchaser do not within the penod of one mouth 

security be not tendered from the sale conform to tlie rules of section 5 of this 
within one month zemindar Eegulation ill order to obtain the transfer of hia tenure 
may attach. superior to whom tho rent fixed upon it is payable# 

the zemindar or other superior shall bo entitled of his own authority to seod a 
sczawal to attach and hold possession of the tenure, until the forms prescribed 
bo observed. In case also of tho sale of a patni tenure for arrears of tho rent 
due upon it under the rules of this Regulation, if security bo required by tho 
zemindar and the purchaser fail to furnish the same within one month of the 
Attachment to have the date of sale, the zemindar shall similarly be entitled to 
effect of a trust. send a sezawal to attach and hold possession of the in* 

terest which may have passed on tho sale to the exclusion of the purciiasor until 
the prescribed security bo given. Attachments made under this section shall 
be regarded as trusts for the benefit and at tho risk of the purchasers: con¬ 
sequently after deducting the rent due and tho exjKJnse of attaching any surplus 
that may be yielded by the collections shall be hold in deposit for such purchaser; 
but, if the collections for the time falls short of the rent, tho tenure and person 
of the proprietor sliall bo liable in the same manner as if no attachment had been 
made and tho accounts pro,ducod by the zemindar or other superior making tho 
attachment shall be received as prirnd facie evidence to warrant process for an 
arrear so accruing. 

Vide notes under section 6. 

8. First. —Zemindars, that is proprietors under direct engagements with 
Zemindars allowed saloa the Government, shall bo entitled to apply in the manner 

of tenures, in which right following for periodical sales of any tenures upon which 
to sell for arrears is re- tho right of selling or bringing to sale for an arrear of 

rent may have boon specially resorved by stipulation in 
the e^agements interchanged on the creation of the tennre. The exercise of 
this power shall not bo confined to cases in which the stipulation for sale may 
have been unrestricbed in regard to time, but shall apply equally to tenures 
heldjander engagements stipulating merely for a sale at tho end of the year, 
in conformity with the practice heretofore allowed by the Regulations in force. 

SecQwH ,—Qn the 1st day of Baisakh, that is, at the commencement of the 
Vint sale to bo applied following year from that of which the rent is due, the 
for on 1st Baisakh. zemindar shall present a petition to the Collector, con- 

tainit^ a specification of any balances tliat may be due to him on account of the 
expired year, from all or any talukdars or other holders of an interest of the 
naWe described in tho preceding clause of this section. The same shall then be 
stuck op in some conspicuous part of the kachari, with a notice that if the 
amount elmmed be not paid before the first of Jeyt following, the tenures of the 
defaulters will on that day be sold by public sale in liquidation. Should, 
however, the first of Jeyt fall on a Sunday .or holiday, the next subsequent 
day, not a hoUday, shall be selected instead; a similar notice shall be stuck up at 
the sadar kachari of the zemindar himself, and a copy or extract of such part of 
the as may apply to the individual case shall bo by him sent to be similarly 
published at the ka^ari or at the principal town or village upon the land ^e 
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defaulter. The zemindar shall be exclusively answerable for the observance of 
the forms above prescribed, and the notice reqfuired to be sent into the toofnssil 
shall be served by a single peon, who shall bring back the receipt of the de¬ 
faulter, or of his manager, for the same ; or in the event of inability to procure 
this, the signatures of three substantial persons residing in the neighbourhood, 
in ^ attestation of the notice having been brought and published on the spot. 
If it shall appear from the tenor of the receipt or attestation in question that the 
notice has been published at ahy tirae«pi’evioas to the'fifteenth of the montll of 
Baisakh, it shall be a sufficient warmnt for the sale to proceed upon the day appoint¬ 
ed. In case the people of the village should object or I'efuso to sign their names 
in attestation, the peon shall go to the kachai*i of the nearest Munsiff, or if there 
ahouM be no Munsiff, to the nearest than a, and there make voluntary oath of 
the same having boon duly published ; certificate to which effect shall be signed 
and sealed by the said officers and delivered to the peon. * 

Alfcfaongli tho provisions of section 8, clanso 2 of Reg. VIII of 1819, specifying the 
manner in which proof slioulil bo given of service of notice of wile, are merely directory, it 
is, nevertheless, ubsolntoly essential to tho validity of a sale under tho Regulation that the 
notice of such sale shonld be served in strict compliance with the directions given in the same 
clanso and sootioii of the Regulation—(Bhagwan Gbaudra v. Sadder Ally, I. L. H., 4 Cal., 41. 
Gourn Lai r. Joodhslitir, 25 W. R., 141 dissented from.) Tho due pnblication of tlie notice 
prescribed by Regulation VIJ[ of 1819, section 8, clause 2, forms an essential part of tho 
fonndation on which tho summary power to sell a patni taluk for non-payment of rent is exor¬ 
cised by tho zemindar, who, when instituting this proceeding, is exclusively responsible for 
snob publication being regularly conducted. Although objection to tho form of receipt, and 
the absonco of tho nscoipt itself need not Ije regarded, if tho fact of the due pnblication of tho 
notices having boon made is not a matter of controversy (as hold in Sona Bibi v. Lai Chaitd, 
6 W. R., 242) j yet when that fact was in doubt owing to the evidence of it not having boon 
socared according to tho provisions of tho Regulation, a result duo to the neglect of thosa 
representing tho zemindar,—tho iiuding of tho High Court that duo publication had not 
boon estahlishod by such proofs as were forthcoming, was maintained hy tho Judicial Com¬ 
mittee,—(Maharaja of Bnrdwdii r. Tara Chaudari, I, L.E., 9 Cal. C19 {!’. 0.) ) Clause 2, 
section 8 of Rog. VJII of 1819, which proviiios that a uotico of solo under tho Eogalation 
shall bo stuck up in the kaehari of tho zemindar, is not complied with by serving the 
notices upon tho zomindar himself or his agent. 'I'he object of the Rogolation is to make 
known to tho holders of under-ton urcs and raiyats and the rosidouts of tho ploco that the 
patni will bo sold if the arroiurs are not paid off within tho time specified, and if tho notice is 
not stuck up in the kaehari, ns proscribed by tbo Regulation, there is such a material irregu¬ 
larity in the pnblicalieii us will avoid the sale—(Goviiidlal v. Chand Hnri'oo, I. L. R,, 9 0ai., 
172). Compliance with tho directions in Rognlation VIII of 1819 as to the service of notico is 
essential to tho validity of a sale nuder that Rugnlation. Whore there was evidence of service 
upon the defaulter personally, bat not of servico at bis kaehari: Held that this was not suffi¬ 
cient, and that the sale mast bo set aside—(Mahomed Zamir v. Abdul Uakim, 1. L. R., 1,2 Cal, 
67). 

.• s 

Third. —On tho Jst day of Kartik, in tho middle of tho yoa», the zemindar 

Mid year sale to bo shall be at libei'ty to present a similar petition, vrith a 
applied for on Ist of statement of any loanees that may be due on account of 
Kartiok. gf current year, up to thd end of the mouth 

of Asin, and to cause similar publication to be made of a Bale of the tenures of 
defaulters, to take place on the 1st of Aghen, unless tho whole of the advertised 
balance shall he paid before the date in question, or so much of it as shall reduce 
.the arrear, including any iutepmediate demand for the mouth of Kartik, to 
than one-fourth or a four-anna proportion of the total demand of the zemiud^, 
according to the kistbaudi, calculated from the commeuoemeut of the year ta 
tho last day of Kartik. 

According to Bogaktion VIU of 1819, the sale of a patni tenure for arrears of rout 
mnst take place on a day in tho Bengalee month of Jeyt. Where a sale which wnB 
^vertised totake place on the Gth Jeyt 1269, a dkte erroneously stated in the .lude noii^ 
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to correspond with the 17 May '1862 (Saturday) took place on the latter day (being really 
tl^ 4th Joyt) the sale was hold to bo illegal—(Booharam, one of the defendawte, v, lesnr Chon* 
der, plaintiff, and Frankishen, defendant, Sp. W. 11., 4). The expression miiettmtial vritnesaes 
as used in olanso 2, section 8, Bognlation YIU of 1819, means men who iuiTe some state in 
the commnnity, of local influenco, importance or respootability. The words residing in the 
neighborhood do not restrict the witnesses to residents of the village, bnt inclnde those living 
within a short distance of the kaohari—(Mohini Dasi v. Jngadnmba, Sp. W. R., 381 j 2 W. R., 
188). The statntory sale of an nndor-tonure nnder Regnlation VIII of 1819 cannot be set aside, 
because one of the witnesses ta the notice (which was in fact served) tarns ont not to be snbstan* 
tial. The High Conrt’s construction of the word “substantial ” in section 8 of tho above 
Regnlation, as meaning a wealthy man from whom damages conld be recovered by the patnidar 
in the event of the attestation being false, was hold by the Privy Council to bo too limited a 
view} wealth being only one element in the position and status of the witness. If he lived in 
the neighbourhood and was a respectable man and of good character, their Lordships stw no 
reason why the Jndgo might not properly come to the couolnsion that ho was a substantial per* 
/ion—(Kam Sabuk v. Monomohiui, 2 L. B., 1. A., 71; 23 W. R., 113 ; 14 B. L. R., 304 ; 3 P. C. R., 
72). In a suit to set aside the sale of a jmtni for amiars of rent under Regulation Vltl of 1819, ‘ 
on the ground that proper notices were not sent, served and published nnder section 8, clause 
2, the objection in order to succeed must be one of substaiico and not merely of form. The 
requirements of tho Rcgpilation as to the service of the isfibar and tiio signing of tho receipt 
by substantial persons, may be held to have been substantially performed whore tho porsons 
B^ing are such as are usually expected to attest such a dooumeut, persons who arc treated 
with consideration, e. g., amcints, mookhiars, chaukidars. As regai'ds the date fixed for sale, 
and tho era to be followed, the intention of the Regulation was to lay down a uniform praotioe 
in each locality, nnifomiity being tlic essential requirement, and the particular date only the 
form for enforcing regularity—a> practice which has been established for a course of yoara, 
and which is reasuuoblo and convenient in itself, i.s not liable to objection in a mere point of 
form—(Srimati v. Pitambnv, 24 W. R., 129). in a suit to sot aside tho sale of a patni taluk 
for arrears of rout, in which it was sliown that the notice of sale, after having been 
|daoed for a timo on tlio kaohari of I ho farmer of tho taluks in tho mofussil, was 
then removed and served personally on the defanlter who lived in a distant mehai, it 
was held that, as the object of serving a notice of sale was both to acquaint tho do* 
fanlter of its approach, and to enable tho undor-tenants on the taluk to preserve their own 
rights, and as both these objects wern*attaii]cd in this case, a “saBiciont plea" had not 
been made ont for sotting aside the sale, although tho Court prescrilicd by law had not beon 
procisoly followed—(Gonrilal v. Oodhistir, 25 W. R., 141). This decision was dissented from 
in (Bhngwan Chnnder r. Sirdar Ali, I. L. R., 4 Cal., 41,) in which it was hold that, “ althongh 
tho provisions of section 8, clause 2, of Regulation VIII of 1819, spocifyiiig the manner in 
which proof should bo given of service of notice of sale, are merely directory, it is neverthe¬ 
less absolutely essential to the validity of a sale nnder the Regulation that tho notice of snuh 
sale should be served in strict compliance with tho directions given in the somo clause and 
section of tho Regnlation." 

In the case of Sona Bibi v. Lelchand, 9, W. R., 242, it was held to be a far more exact 
compliance with the spirit of Regnlation VIII of 1819 to serve the notice which it en¬ 
joins at the place in which the defendant's gomashta was transacting and did habitually 
transact business, than at the kaohari which had not been in use. Where tho kachari was in 
a minons state, and it was held sniheient to have published or served the notice af the house 
(apparently ^n a yillage, which was on tho land of tho defaulter) where the' dcfaultcr’a 
gomashta resided and nsnally transacted business, and where the zemindar himself frequently 
transacted bnsinosti'. (Hunooraan alias Nonna Bibi v. Biprochntun, 20 W. R., 132.) In a 
suit brought against tho zemindar to reverse t^o sale of a patui tenure on the ground that 
the n<^!ee required by this clause had not been served upon the patnidar, it was hold that, 
with reference to section 106 of tho Indian Evidence Act, the burden of proving service df 
the notice was upon the zemindar—(Doorga Churan v. Synd Nojannddin, 21, W. R,, 397). If 
a patni is sold for arrears of rent without the notice required by Regulation VIII of 1819, the 
file is infortual and can be set aside notwithstanding the bonafides of tho purchase (Mobamk 
Ali V. Amir Ali, 21 W. R,, 252). T'he sale will bo also,sot aside, if tho sale notice were not 
stuck upon some conspicuous part of the Collector’s kachari and of the eemindar^a kachari—- 
(Baikuntanath v. Mahtab Ohand, 9 B. L. R., 87). The words “ tts land of the defaulter** 
probably mean the land of the patni in arrear—(Latfannita Begum v. Ram Chandra, S. D. B. 
for 1849, 37l). It will be observed that the law requires the publication of tho notice la three 
(1) by stickittg it ui» in some coo8|H<^ons part of the Collector’s kaohari s (2) by 
’“P *be sadar kachwi of the semindar himself; (3) by pubjicatton 

^ A copy or extract of S||,ch: pail, of tbo notioo M may ajiply tO the indiyicltt^ <iM® wwi 
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kaoheuri or at the principal town or village upon tho Wind of tho defaulter. The first two 
notiooB may be general notices containing tho names ctf moro than one defaaltor, Tho third is 
a special notice for the individual. As to this third notice it has been donbtod whether the 
defaulter's kachari, which is one of tho places at which it may bo published, must be upon the 
land of tho defanltcr. In Mangazi Clmprasi v. Siva Sundari, (21 W. R., 309,) it was published 
at tho kachari of an adjacent taliifc, at Which kachari tho business of tho taluk in arrear was 
conducted, and this was held to bo a suffirlont complianco with tho law. In a case of sale 
under Regulation YIII of 1819, whoro the was a small pieoo of land upon which there 
was no town or* village or kachaEi of any kind, and tho peon stuck up tho notice ii^tha 
Collector’s ofilce and also at the sudar kacharf of the zemindar, and obtained receipt of the 
defaulter in the lattor place, ho was hehfto have carried out substantially, as far as he could, 
the provisions of the law regarding notice—(Tfurry Kristo v. Motoelal, 14 W. R., 36), A 
personal service of notice of salo on a defaulting patnidar is not sufficient sorvioe nndor 
Rognlotlon VIII of 1819, section 8, clause 2. All tho forms should be gone into—(Bykunta 
Nath V. Mahtab Olmud, 17 W. R., 447). A paini talnk was sold under claoso 2 of section 8 
for arrears. Before tho sale the amount of rent due was paid to an Accountant in thq 
* Collector’s offico, but no notice was given to the semindnr or Collector. A suit was brought 
to sot aside the salo on the ground that this was a good payment, and that, at tho time of tbe 
sale, there was no arrear of rent due. It was decided that a iwymeut under such ciroumstanoea 
was not sufficient and the suit was dismissed. Two ot of tho three Judges who decided tho 
case wore also of opinion tliat a payment even to the Collector without notice to tho zemindar 
would not be sufficient—(Krishna Mohan lu Aftanluldin Mahomed, 8 B. L. R., 134; see The 
Collector of Tipperah v. Golnk Chandra, S. D. R, 1859, 521.) Whore there is no tender before 
Bale of tho amount of rent due, a sale under Rognlation VTlI of 1819 cannot bo set aside 
merely beoauso Bomo chargf's wore included which might not be strictly recoverable under the 
Regulation, where tho zemindar in the petition clearly distinguished the amount duo for rent 
from such charges—(Srimati Dasi v, Pilambiir, 24 W. 11., 12:i). A patniddr may deposit hia 
rent in Court under tho provisions of section 4(5 of Act VIll of 1809 (B.O.), tliotem under¬ 
tenant in that section being wide enough to include patnidarit —Thakurdas r. I’yari Mohan, 22 
W. R., 431). Where a zemindar puts up-a pfitni for sale, under Regulation VIII of 1819, 
knowing that tho rent duo to him lias been juiid into CourU by tho patnular, the salo is 
invalid, oven if tho notice served on tlie zemindar was illegally served—(Tara Sundari v. 
Rudha Sandaa, 24 W. R.. (53). Where tho salo of a patni for default was i-overscd on the 
ground of notice not having been served as required law, the purchasSr was entitled to a 
refund (with interest) and to his costs from the zemindur—(Bykuuta Nath r, Mahtab Cband, 
17 W. R., 447 } Moluirnkali r. Amocrali, 21 W. K., 252; Gourilnl c. Joudhistir, 25 W. R., 141). 
Tho defaulting patnidar whoso talnk 1ms been sold is not liiihlo for rent accruing thereon 
after the sale—(Gopi Krista v. Ram Kamal, Miirslmlls Rep., 212.) Tho sale of a patni dissolves 
the relation of landlord and toimnt between the zemindar and tho paf.nidar—IW. R., 183. 
Where & patni is sold for arrc'ars, the patwtilor who is sold oat is not liable for tho rent of 
the month in wldoli tho zemindar presented tho petition enjoined by clause 3, section 8, Regn- 
Intion VIII of 1819—(iJarimba v. Niliiioni, 16 W. R., 189). There is nothing in Regulation 
Vlll of 1819 wliicli will allow a patni to be sold in separate lots, even though tho whole patni 
be sold on tho same day—(llorlmrt Cowell, Receiver of the estate of Promotho Nath Deb v. 
Mohadeb Mundlo, 17 W. E., 182). Compare also-(Moamotho Nath u, G, Glascott, 20 W. K., 
275). 


9. *A11 sales of saleable tenures applied for under the rules of the Regula- , 

tion shall be made in public kachari; Ihe land sb^l be 
Sales how conducted. ^ highest bidder, and eveiy’one not the actual 

defaulter shall bo free to bid, not excepting tho person in satisfaction of whoTO 
demand the sale may be made, nor the under-tenants of the defaulter; fifteen per 
cent, of tlie purchase-money shall be paid immediately the lot is knocked down, 
and the officer conducting the sale shall fie competent to refuse to accept a bid, 
or to knock down a lot to any bidder, unless bo has assurance to his satisfaction 
that the amount required to* bo deposited is in hand for the purpose, or wfil'lijs' 
produced within two hours. , 4 

If the fifteen per cent, be not paid in cash or in notes of the Bank of Bongt^ 
within two hours of the sale, or au eqaivoleut amount in Government sdcaritiea 
be not lodged, the lot shall be re-sold on the same day, and if the remainder of 
purehi^e-mouey be not paid by noon of the eighth day, notioe shaJl be given 
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of resale on ihe following day, that is on the ninth from tho first sale, by proclaim* 
ing the same by beat of drum through the bazar of the sadar station of the zilla, 
after which the lot shall be resold at the appointed time at tho risk of the first 
purchaser, who shall foirfeit tho advance of fifteen per cent, already made, and be 
farther answerable for any sum in which the •proceeds of the second sale may 
fall short of the antecedent one; saoh deficiency to be levied by the process for 
the execution of decrees of the Civil Courts. 

» There is nothing in Begalation VIII of 1819«whioh will allow a patni to bo sold in separata 
lots even thongh the wholo pcUui be sold on the sameslaj—17 B. W., 182, quoted elsowhero. 

10. At the time of the sale, tho notice previously stuck up in the kachari 
Forms to bo observed in shall be taken down, and the lots bo callod up succes- 

aeUing. sively in the order iu which they may bo fou&d in 

that notice. . 

' A person shall attend on tho part of the zemindar, with a particular state** 
meut of the payments made up to the day of sale, on account of the balance of 
each advertised lot, together with the receipt for, or certificate of, the notice 
directed to bo published in tho'mufassal, nor shall any lot bo put up to sale 
until the statemeut produced shall have been inspected, and the existence of a 
balance for the year ascertained therefrom, nor until the receipt for the notice 
shall have been read; the observance of which forms shall be recoiiled in a 
separate rnbakari to bo held upon each lot sold. 

If the sale be of the description provided for in the third clause of section 8 
of this Regulation, the kistbandi of the defaulter shall likewise bo produced, in 
order that it may be seen that the balance rcioaining unpaid exceeds a four-anna 
proportion of the demand up to the date of sale; nor shall the sale take place 
unless this be ascertained. * 

The zemindar shall be exclusively responsible for the correctness and 
authenticity of tho papers to be thus exhibited, nor shall the public officer 
making tho sale be answerable in any respect, except for its fairness and 
publicity, and for tho observance of the rules prescribed for his guidance in this 
Regulation. 

11. Mrst. —It is hereby declared, that any taluk or saleable tenure tliat may 
Tonure to be sold free of be disposed of at a public sale, under the rules of this 

inoumbraoco bjr act of de- Regulation, for arrears of rent due on account of it, is 
faolter. sold free of all incumbrances that may have acomed 

upon it by act of the de&nlting proprietor, his representatives or assignees 
unless the right of making such incumbrances shall have been expressly vested 
in the holder by a stipulation to that cfiect iu tho written engagements under 
which the said talnk may have been held. « 

No twJhsfe^; by sale, gift or otherwise, no mortgage or other limited assign¬ 
ment, shall be permitted to bar the indefeasible right of the zemindar to hold 
the tenure of his creation answerable, in the state in which ho created it, for the 
rent which is in fact his reserved property* in the tenure, except the transfer or 
assignment ahonld have been made with a condition to tW effect, under express 
authority obtained from such zemindar. 

Setond .—lu like manner, ou sale of a taluk for arrears, all leases originating 
No under-lMflo to stand with the holder of the former tenure, if creative of a 
after sale. middle interest between the resident cultivators and the 

late proprietor, must bo considered to be cancelled, except the authority to grant 
them should have been spcoially transferred; the possessors of such interests 
must consequently lose the right to hold possession of the land and to eolleot the 
tents of tho myats; this having been enjoyed merely in consequence of the 
3e'^aller*B assigament o# a certain portion of his own interest, the whole of 
\ which wai^iable lor the rent. * 
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Third .—Provided nevertheless that nothing herein contained shall be 
Exception in favor of constructed to entitle the purchaser of a talnk or other 
bona fido engagements saleable tennre intermediate between the zemindar and 
with raiyats. actual cultivators to eject a khudkasht raiyat or resident 

and hereditary cultivator, nor to cancel bond fde engagements made with such 
tenants by the late incumbent or his representative, except it bo proved in a 
regular suit, to be brought by such purchaser for the adjustment of his rent, 
that a higher rate would have been deiyandable at the’ time such ongagemeiits 
were contracted by his predecessor.^ 

The ofifcct of tho salo is not, ipso facto to cancel incumbrances created by the defaulter, 
but to render them voidable, if tbo purchaser desire to avoid them. C, tho purchaser of 
a patM taluk, sold for arrears under the provisions of this llegulation, sued to enbanoo 
tho rent of B, tho holder of an under-tenure created by A, tbo defaulting patnidar whose 
rights had been sold. C, on purchasing A’s fmtni, had not annulled B’s under-tenure.* 
B, in answer to the suit for onhancoment of rent, pleaded a decision in a case between himself 
and A to tho effect that his tenure was istemrari. It was hold that this deoieion was con* 
elusive, and that B’s rent could not bo enhanced. Tho Court also observed that it must now 
be taken os an established principle of law that no salo for arrears of rent have ipso facto the 
effect of cancelling tenures created by defaulting owners, but merely give to the purchaser 
tho power to do so, if ho tliinks projicr; that the purchaser in the present csiae not having 
exercised this power took his pnrcliaso with tho tenure as it was left by the defaulting 
pafI),tdar, and therefore also subject to the decision in the case between A and B—-(Madhu 
ISudan v. Bam Dhun, 3 B. L. B., 431). Tho purchaser of a paini ialnk at a sale hold nnder 
the Begulation sued a ionaut within tho taluk for a kabnliyat at an enhanced rate of rent. 
Tho former patnidar had bronglit a similar suit, in wliich it was decided that the rent was not 
liable to Giiluinoement. Held, that tho purchaser was bound by this decision, and that ho didi 
not occupy a position analogous to tliat of the purchaser of an estate sold for arrears of 
Government revenue, who is not the privy in estate of tho former proprietor—(Tara Persad v. 
Bam Nursing, G B. L. B., App., 5). The only incumbrances which can bo avoided arc thoso 
created by the defaulting patnidar —(Eshan Chander v. Madhub Chunder, 1 B. J., P. J., 109). 
A purchasor is not entitled to collect rent at a higher rate than was dem^dablo by Ms pre¬ 
decessor withont establishing his right to do so—(Moja?am v. Nilmonoy, 21 W. B., 32G ; 13 
B. L. B., 198). Tho puj'ohasor in this case was tho zemindar himself—Sec the notes wider 
sections 10 to 12 of the Ben(/al Tenancy Act. A purchaser of a patni tenure sold in execution 
bnys with all its liabilities, including iiistalmonts duo to the zemindar, and cannot recover 
from the original patnidar tho iunennt deposited by him a few days aftor his purclmse in order 
to stiiy a sale by the zemindar under liegulation VIII of 1819—(Khoda Bux v. Dognmbari, Sp. 
W. B., 207). Upon tho sale of a patni taluk for arrears of tho landlord’s rent, tho purchaser 
acquires it free of all iqcnmbrancos oroatod by the out-going patnidar —(Brojo Sundar v. Fntik 
Chander, 17 W. R., 407). Tho sale of afatni tonuro for its own arrears under sections 59 and 
60, Bengal Act VIII of 1809, does not per se avoid the darpatni tounros, but only renders them 
voidable at tho option of the pnrohaser. An undor-tonuro is an incumbfanco within tho 
meaning of section 60, Bengal Act YllI of 1869—-{Titu Bibi v. Mohea Chandra, I. L. R., 9 
Cal., 683). 3 0. L. E. 

12. ^The rules of tho preceding section, being declaratory of tbd principle 
Above role to take effect to be observed on all occasions wherein saleable tenures 
retrospectively. ai'e made responsible for the zemindSr’s reserved rent, 

will equally apply to the case of taluksf heretofore sold as to those that may bo 

sold henceforward, if the sale shall have been fair and 
the process observed in conducting it shall have been 
that recognized and in use in the distinct at the time of selling. Nothing 
But not to apply to however herein contained shall operate to the prejudice 
private transfers. of a,xty agreement, express or implied, now subsisting, 

between tho purchaser of a t^uk and the lessees of his predecessor. Neither 
shall the rule for the fall of under-tenures be considered to apply to aujf |;nyule 
transfer by a talukdar of his own interest, nor to a public sale in execution e 

decree, nor to the case of a relinquishment by the. tidukdar in favor dC 
eemindar, nor to any act originating with the former holder other tiian default us 
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aforesaid. All saoli operations involTe only a transfer of the tenure in the state 
in which it may be held at the time, and the new incumbent succeeds to no more 
than the reserved rights of the former tenant such as they may bo, and is of course 
subject to any restriction put upon tho tenure by his act. 

13. First .—With reference to the injury that may be brought upon the 
EeaBon for allowing nn- holder of a taluk of the second degree by the operation 
der-teuants means of stay- of the preceding rules, in case the proprietor of the 
ing^ialo. superior tenure nurposely withholds the rent due from 

himself to the zemindar, after having realise^ his own dues from the inferior 
tenantry, it is deemed necessary to allow such talubdars the means of saving * 
their tenures from the rain that mtist attend such a sale; and the following rules 
have accordingly heeu enacted for this purpose. 

Second .—Whenever the tenure of a talukdar of the first degree may bo 
* How under-tenants may advertised for sale in tho manner required by the second^ 
stay sale. and third clauses of section 8 of this Begulation for 

arrears of rent duo to the zemindar, tho talukdars of the second degree, or any 
, number of them, shall be entitled to stay the final sale, by paying into tho Collec- 
' torate tho amount of balance that may be declared duo by the person attending 
on the dart of tho zemiudar on tlio day appointed for sale ; in like manner they 
shall be entitled to lodge money antecedently, for tho purpose of eventually 
answering any demand that may remain due on the day fixed for the sale, and 
should the amount lodged be suflicient, the sale sliall not proceed, but after 
making good to the zemindar the amount of his demand, any excess shall be paid 
b^k to the person or persons who may have lodged it. 

Third.—If the amount so lodged shall be rent duo by tho inferior talukdar 
Procedure in case of holder of the advertised tenure, the same shall bo 

amount lodged being rent slated at tbo time of making the deposit, and the amount 
due from under-tenant ; shall be^ carried to the account of tho tenant or tenants 
lodging it, and be deducted from any claim of rent that may at tho time be pend,- 
ing or be thereafter brought forward against him or them by the proprietor of 
t]b« advertised tenure, on account of the year or months for which the notice of 
sale may have been published. 

Fourth. _If the person or persons making such a deposit, in order to stay 

and in oasc of amount the sale of the superior tenure, shall have already paid 
lodged being advanced from the whole of the rent duo from hintfeelf or themselves,* 
private fnnds. SO chat tho amount lodged is an advance from private 

funds and noH» disbursement on account of the said rent, such deposit sliall not 
be carried to credit in, or set against, future demands for rent, but shall be 
oonmdered as a loan made to the proprietor of the tenure preserved from sale by 
such mean!, and the taluk so preserved shall be the security to the peiwon or 
persons making'tho advance, who shall be considered to have a lion thereupon, 
m the same manrier as if the loan had been made upon mortgage, and he or they 
shajll be entitled, on applying for the same, to obtain immediate possession of thf 
t^ure of the defaulter, in order to recover tho amount so advanced, from anjr 
profits belonging thereto. 

If the defaulter shall desire to recover his tenure from the hands of th$ 
person or persons who, by making the advance, may have acquired such au in- 
ifeere^ therein, and entered on possession in consequence, he shall not bo entitled 
to do so, except upon repayment of tho entire sum advanced, with interest the 
rate of twelve per cent, por annum up to tho date of possession havbg been 
given, as above, or upon exhibiting proof, in a regular suit to instituted for the 
.ijpulpose, that the full amount so ^vaiioed, with interest, has been reatisod freiiu 
i<iihe uauiriict of the tenure. ■ *, 
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A tonnro to fitay a sale mnst bn tho whole of the zeiiiiiulai‘’8i Qomand and withont any 
condition as to its Ixmig kept in dnposit by tho CoIli?otor—(Ham Cliuran v. Dropomayi, 17 
W. It., 122). Tlioro is nothing in Koguliition VIJf of 1819 cnijioworing a patnidar to dopoait 
rent ill tiio Jadge’s Court or Collectorato boforo tho d.'iy of sale, or giving such payment the 
effect of a }>aymoiit to the /.cmindar or his agent, entitling the ]iatTiidiir to ask to havo the salo 
annulled—(Kristo Mohan v. AftabuddinMahomed, 15 W. It., 5(>0). A iMirson wlio was iiitei*oat- 
ed in a patni and knew that .an alleged deposit by tho durpatnidar umier section 13 was a more 
sham, and was merely a device to preserve the patni talnk in tho hands of persona claiming to 
hold adversely to him, was held huan(l to challenge the deposit within twelve years from tho 
time he knew of such doiiosit—(Kanto Chnndiur 7). Bamati Das, 2r>'W. H., 43-t). In tho caad**of 
(Ambika 1 ). IVaTihari, 4 U. L. Hi., h’. B., ?7), tho following jjiiostion was referred to a Full 
flench : “ Whether an iiiidor-teriant who h.aH saved tho siifierior tcnii7*e from Riih7 by deposit tho 
arnennt of rent dne from the holder of that tennro to the zemindar is homid to apply to tho 
Collector for immediate iH>H8es.sioii of tho tenure thus preservofi from side; or whothor ho is 
Qouipelcnt to sue for tho recovery of the amount dopositod by him in the ()rdii>!iry way without 
making any such ajiplicidion.” It wa.s held (owor-rnling KarliL Snrrna ?>. Itoido Nath, 10 
W. 11., 20,')) that the under-toniuit not only has tho security of the toiiun> which ho preserved* 
and of which ho can obtain posseasion on aiijdie.atiou to the Oolleetor, hut lias also si right to 
n'cover tho amonrit de]) 0 sited hy him as a loan in an ordinary suit. 'J'lie payment must bo 
made into Court, not to the zemindar ont of Court, and it would seem that tho payment 
Ruiiii'he suOieieut to stay tho sale of tlie pn/,a{--(Mirza Mahomed llosseiu Ali v. Uahaula, 
U., 81; 2 11. C., and C. 11., 86). Vitle notes ante, 

Tho tvord “ jin>lits ” in the 4th c1au.sn of section 13 of Tlegnlation Vllf of 1819 moans 
that wliioh is left, to tlie tenure-holder after payments of the rent of the teuiiros. A person who 
ontors into possession of a tenure as mortgageo und(’r t.lio provisions of thati seetioii is bound in 
tho first place to jiay the rout duo to the landlord out of tlic <*olleetituis lu-foro applying tha 
same to tho Uipiidation of hi.s own debt, and tho default is not to bo liable for ihe re.nt of tho 
tenure during tlio iinriod of tho possession by tho person so holding it as mortg:igeo — (Lala 
llhnmli Chandra v, Jjiilit Mohnii, 1. L. R., 12 Cal, 185). The diroetioii, in section 13 of Uogu- 
Intioii Vlll of 1819, that money paid into Court hy a tahikdar in order to stay the final salo 
Bhall lie deducted fnmi any t laim of rent that may at the time ho pending on aeconnt of tho 
year or mouths for whieh t ho notice of salo may havo lusm ]m1)li,slied, is satisfied hy payniont 
not into Court, but to tho zi-miiidar. If a strictly literal eoiistrue.tion were put upon the words 
“ into Conrt” no jmyment efTeetiiiil to stay f ho salo e/mld he iinnle, f<jr “(hoGoiirt” him 
nothing to do with these sales, which are nianagc'd by tJie Colloei.or —fT.iriniio I)eb(>e r. Shama 
0barren, I. fj. li., 8 (bd. 951). In a suit hy the imichascr of a pntni against the darpntnidar 
for arrears of re.nt of tho ymir 1285 (1878), it a]»|7('ared that before the iihiiiitiff’s pnrcb.aBO tho 
darpatnfdar had p.T.id the ainoiint of arrears of jmtni rout for tho year 12Sl. (1877), in order to 
save tho jmtni from being sold under llegnlation Vlll of 1819, and that tho amuiiut so paid 
consulerably exceeded tho darpiitui rent duo at tho dafo of suit. UuUl, that tho defendant 
was entitled to dedned. from tin* rent clai7ned tho amount paid nndor the llegiiljition in excess 
'of tho darjmtnJ rent dif <7 up to the end of 1281—(Nobo (lop.'il r. Sriiinih, J. b. U., 8 Cal., 867). 
The zemindar of an estate, in wliich tho plaintiff and dofeiichint respectively bad purchased 
putni and darpntni tenuros, obtfiined decrees for arrears of l eat aciM-iiing bofrirc their ])nr- 
ohasoB, though one of the doorecs was obtfiined snbsoijncntly l,o 1,he, defondnirffc jmreliaso, and 
in (‘xoeution of thf'se decrees ho advertized the pntni for salo, and iho fimonnts dno wore paid 
into Court by tho defemhmt to protect the tennro from sale. In a suit hy the putiiidar afeainst 
the darpnCiiidar for arrears of ront acerniiig due snbsequoufly to tho di'fendani’s purcliase ; 
HeW that the defendant W71K on the eonstraction lof section 13 of Reg. VJIJ of 1819, and see- 
tion 62, Bengal Act VlTl of 18f59, entitled to set-off such payments against tho plaintiff’s 
claim—(Lalit Mohnn i'. Srinibas, 1, L. R., 13 Cal., 331). 

14. First .—Should tho balance claimed by a zemindar on account, of the ront 
Sale not to bo stayed of any nndcr-toniivo remain unpaid upon the day fixed 
nuless arrear claim bo for tho Bale of the t(!uiiro, the Kale shall be made with.- ' 
lodged. ont reserve, in the manner provided for in Boctious t) 

and 10 of this Regalation ; nor shall it be .stayed or postponed on any acqonnfej 
unless the amount of tho demand bo lodged. / 

It shall, however, be competent to any party desirous of contesting the Hglii; 
But suit to lie for its of the zemindar to make the sale, whether on the g|'pi,u*(4 
rovers.al- of thei'e having boon no balance dne, or on an;;^: fy^npr/ 

ground, to sue the zemitidsti* for tho reversal of tho same, and upon cslahlisi(i}l'g''a ' 
sttfiicioiit pCbh obtaiu a dGcrou with full costs and damages. 
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Tho pnirohaaer ehali be made a party in snob suits, and upon decree |>asBinf( 
for reversal of the sale, the Court shall be careful to indemnify him against all 
' loss, at the charge of the zemindar or person at vrbose suit the sale may hare 
been made. 

Second. —In cases also in which a talukdar may contest the zemindar’s 
Defaulter may apply for demand of any arrear, as specified in the notice adT6r« 
summary inTestigation. tised, such talukdar shall be competent to apply for a 
supimary investigation at any time within the period of notice j the zemindar 
shall then bo called upon to furnish his kabuliyat and other proofs at the shortest 
convenient notice, in order that the award may, if possible, be made before the 
day appointed for sale. 

Such award, if so made, will of course regulate the ulterior process j if 
Sale not to bo stayed the case bo still pending, the lot shall be called up in its 
unless amount olaimod be turn, notwithstanding tbe suit ; and if the zemindar or 
deposited. his agent in attendance insist on the demand, the sale 

shall be made on his responsibility, nor sballit l)e stayed, or the summary suit bo 
allowed to proceed, unless the amount claimed Im lodged in cash, * * 

* * * * • • or in Government securities, by tho 

talukdar contesting the demand; and if such deposit be not made, the alleged 
defaulter will have no remedy, but by a regular action for damages and for a 
reversal of tho sale.* 

Kot«s.— Clanso 1, section 14, contomplatos tho sale of a pntni taluk being stayed, not by 
any person depositing the amount dno but by a party having a recognised interest in the 
pntni —(Krista Jeobnn Bnkshco A. B. Mackintosh, Sp. W. R., 53 j vide notes nnder sec¬ 
tion 13). A, a zemindar, sold tho rights of 11, his putnidar, for arrears of rent, under Regu¬ 
lation VIII of 1819. Tliis sale was snl>8cqaently set aside at the suit of B for irn^gnlarity. 

A thon sued B for tho arroar*s, nndor Act X of 1859, and 11 raised the defence that the 
was barrod, more than 3 years having clapsod from tho close of the year in which the at 
became dno. Held (reversing tho decision of tho lligh Court), that upon tbe setting asi^ 
the pntni sale, tho pnfcnidar took back tho estate subject to the obligation to pay the rent | 
that tho particular arrears of rent claimed mast be taken to have become dne in tbe ys 
whiofa that restoration to possession took place, and plaintiff could sue within 3 years frofl 
close of that year. Also held, tliat A was not guilty of a trosimss in bringing the property 
gale nnder a defective uot.ioe, and A could not have sued for the arrears pending 
ooodings to set aside the sale-(Swama Moje v. Shoahi Mnkhi, 3 B, L. B., lO P. C.). 
piainti^s mother sued to recover a portion of a pidni talnk, which she claimed nud)a|f" 
a will, and to winch she would be entitled, whether tho will was valid or not, as heir upon tha 
death of tho widow of the deceased owner. While this salt was jionding tho taluk was pat up 
'' for sale for arrears of rent under the Regulation. She paid these arrears to prevent a sale. 
The suit abated4>y her death, and her daughter sued the shareholders in the talnk to recover 
the money so paid. It was hold that she had such an interest as entitled her danghters tp 
reoovkr—(Sarmia Knmari Dasi v. Mohini Mohan Ghose, 20 W. R., 270). A putni talnk 
ing to several co-sharers was sold for arrears of rent. One of the oo-shaiers'1l>rca|;hj>l^^' 
suit in the Mnnsiff's Court to set aside <%e sale, vaJning the snbject matter according tu 
bis own share, and nmking his co-sharers defendants. hTeld that tbe suit could not be nu^'^' ^ 
tained in tins form, that the cause of action was tho sale of tho whole estate, that 
suit should have been framed and valued acoerdmgly and brought in a Oonrt in 
the i^ght of, all the parties interested in setting aside the sale could have been deolarSii f 
single 8ait>-(Annoda Proead Kai v. Erskine, 2 B. L. R., 370). The demreo of a 
Court reversing a sale for non-servioe -of tho notice (see clause 2, section 8) sj 
fwovide for tho retuni of the purchase-money--(Sheik Abdullah v. Um^ Ali, 6 W. 

If there was no arrear of retit at the date of sale, whether notice of the fact 1 
given to tbe ^Hector or not, the sale must be set aside. A'snmmaiy enquiry as to „ . 
cf an arrear may indeed be made under the above clause, but it is not imperaiim'bit tbs 
pntnwlar to demand snoh an enquiry: be may reserve the question for a regular suiti aad^ it 
appears that there was no arrear, the Court is (under dlause 1, section 14) to take Ctire tbst 
the p urchaser be indemnified against loss aooruiag by reason of tho sale bdng in ccsneqnenoe 

-I - ^ I - |- - - ■ itTll' '^f ' ' l -Jl l^—J-L-L^— I , -L J-l-Tr- — 1 — 

* See Beg. YII of 1832, s. 16, cl. 8. * ^ ' 
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.set afiide->(SiUTip Ghundor Bhamik v. Bajah Poxtab Chander Singh, 7 W. B., 219; 8 B, 0. and 
tG. B., 148J. Tho fact that the receipt of the uotioo sale was dated the ISth Bysak, and 
therefore did not show that the notice had boon pablisned at some time “ prorious to that day,’* 
flo ae to satisfy the prorisions of soction 8, olanso 2 of Begnlation VIII of 3819, was held not to 
be sufficient ground for setting asido tho sale of a putni tenure for arrears of rent. There being 
nothing in tho receipt to show the date on which the ootico was published, no injnry to tho 
plaintiff having been proved, and it appearing that moro than the time proscribed by the 
Begnlation had olapsod before the sale actually took place, the Court refused to set aside tho 
sale. It would not be a “ suSiciout plea” within tho meaning of section 14 that tho reompt 
bad been obtained, or the notification pnbUshad, or, instead of pirovions to tho 18th Bye^— 
(Matnnga Chnrun Mittoru. Moorary Mehan Ghose, I. L. E., 3 Cal., 175 ; 24 W. E., 458); or 
that the notice, after having been placed at a timo on tho kachari of tho former of tho taluks 
in the mofuBsil, was then removed and served personally on tho defaulter who lived in a 
distaai^ mebal—(Qowrilal Singh v. Joodhisteer Hazrah, 1. L. B., 1 Oal., 359 ; 23 W. B,, 141). 
Where patni taluk has been sold under the provisions of Bogulation VIII of 1819, an nniogis* 
tered shareholder therein is entitled to suo for a reversal of tho salo under tho provisions of 
soction 14 of the same Begnlation—(Chnnder Prosad v. Shnbhadra Kumari, I. L. R,, 

Oal., 622). The defendants, after purchasing a putni taluk at an anction-sale for arrears of 
rent under Bogulation VIII of 1819, granted airlarputni loose to the plaintiffs (tho former dar> 
putnidars) and received a bonus of Bs. 1,199. Tho auctiou.sale being five years aftorwards set; 
asido : Held that the plaintiffs wore entitled to a refund of tho bonus, altbongh they had not 
been dispossossed, but had simply rerertod to their former position as darputnidors under tUo 
former putnidar.—(Tara Chand v. Bam Govind, I. L. B., 4 Gal., 778). 


16. First. —So soon as the entire amount of the purchase-money shall hare 
Delivery of possession to been paid in by the purchaser at any salo made under 
purchaser. this Regulation, such purchaser shall receive from the 

officers conducting tho sale a certificate of such payment. 

The purchaser shall then proceed with the certificate iu question to procure 
a transfer to his name in the kachari of the zemindar, and upon furnishing secu¬ 
rity, if required, to tho extent of half the juma or afluual rent, he shall receive 
the usual amaldastak or order for possession, together with the notice to the 
rii^ats and others to attend and pay their rent henceforward ta*him. 

, The zemindar shall also be bound to furnish access to any papers connected 
the tenure purchase, that may be forthcoming in his kachari, and should he 
- any manner delay the transfer in his office, or refuse to give the orders for 
pwsession, notwithstanding that good and sabstanti.il security shall have been 
romished or tendered oa requisition, the new purchaser shall bo entitled to apply 
' direct to the Collector; and he shall receive the orders for possession, and shall 
be put in possession! of the lands by means of the nazir, in tho same manner oa 
possession is obtained under a decree of Court. Provided, however, that if the ’ 
delay be on account of the zemindars contesting the sufliciency of tho security 
tendered, the rule contained in section 6 of tho Regulation shall be observed., 

i A oertifioate of payment granted under tho provisions of clause 1, sectiou ^ of Begula* 
Vm of 1819, is admissible in cvidouco wit^ufc being registered. , 

Quare. Wh^hor a sale-certificate granted uiiilur Act X of 1877, section 316 (correspond¬ 
ing to section 269 of Act VIII of 1859), is admissible in evidence without •being registered ?— 
’''(Alriool Aziz V. Badha Kant, I. L. B., 6 Gal., ^6). 

V Second. —When tho now purchaser shall proceed to take possession of thB 

lands of his purchase, if the late incumbent himself, or 
holders of tenures or assignments derived froih . 
^n pore er. incumbent, and intermediate between him and ibBr^ . 

afiMi|^ultivators, shall attempt to offer opposition, or to interfere with the, col- v' 
leotiohlof the new purchaser, from the lands composing his purchase, the hitttito;. 
shall be at liberty to apply immediately to the Collector for the aid of the pu.hl& 
officers in obtaining possession of his just rights. ^ , V 

A proclamation shall then issue under the seal and signature of tile 
cieoIariBg thAt the new Inoambont having, by purchase at a sale ^ r^ 
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of 


duo to the zemindar, acquired tho entire rights and privileges attaching to the 
tenure of tho late talukdar, in tlio r.tate in which it was originally derived by him 
from the zemindar, he alone will he recognized as entitled to make tho zemindari 
colloctions in the mofussil, aiid no payments raiide to any other individual will, on 
any account, be credited to tlie raiyats or others in any suit for rent or on any 
other occasioji wliatover wlnm the suuie may l)c jiloiidi'd. 

Third .—Should the late iiicmnbeut or his late under-tenants continue to 

oppose the entry of the new purchaser, notwitlislanding 
the. issuing of such a proclamation, or should there be 
reason to aj)proliciid a brcacli of the peace on tlio part 
of any one, tho aid of the police officers and of all other public officers who may bo 
at hand and ca])al>]o of affording assistance shall be given to the new pnroinaser, 
on his pi'csenting a written application for the same ; and in the event of any 
.affray or breach of tho peace occurring, tho entire responsibility shall rest with 
the party opposing tim lawful att.em))t of the purchaser to assume his rights. 

10. [Repealed by section 2 of Act VJ il of 1805, IhO.] 

17. First .—The following rules have been enacted for tho disposal of 
Disposal of lu'ooceds of tho proceeds of any sale made under tho rules of this 
BsleB. Regulation, 

Second .—One per cent, shall first, ho deducted from the net proceeds realised, 

and shall be carried to tiie account of Government, for 
Deduction on account of purpose of meeting tlie expense of any extra estab- 

lisbments which it may be necessary to maintain for 
carrying into effect tho provisions of this Regulation. 

Third .—The balance on account of wliicli the sale may have been made shall 

i^ext bo made good in full (with interest and all charges 
Payment to zoniindarB, incurred in bi'inging the taluk to sale) to the zemindar 

or other jiorson to whom the s-amc may be duo; pro¬ 
vided, however, that no former balances, beyond those of the curi*ent year 
(or of that iinmediatoly expired if the sale be at tlie commencement of tho 
following year), shall ho inclndi'd in the demand to bo thus satisfied. Such 
antecedent balances, if the zemindar shall have oniiltisd to avail himself of the 
process within his reach for having them satisfied at tho time, will have 
become in, fact mere personal debts of the individual talukdar, and must bo 
recovered in the same way as other debts by a regular suit iii'tho Court. 

Fourth .—Any excess that niay remain after satisfying the demand of tho 

zemindar, in the manner above described, shall he forth- 
Dispoeal of remainder, with .Sent by the officer conducting the sale to the trea- 
' sury of tlie Collector or Assistant Collector of the district, 

to be there held in deposit to answ(n' the claims of the talukdars of the second 
degree, or of others who, by assignment of the defaulter, may be at the time in 
posse-ssion of a valuable interest on the land composing the taluk sold, or on any 
part of it. 

Fifth, 


Under-tenants free to 
prosecute for price of their 
interest or compensatiou. 


It shall bo competent to any one conceiving himself to possess 
such an interest to bring forward Ids claim to the price 
he may have paid foi* the same, or for a just compensa¬ 
tion for the loss sustained by him in consequence of 
the sale, by instituting a jregular suit at any time within 
two months from the date of sale. If tlie Court shall, on investigation, consider 
the plaintiff’s claim to be an equitable one, the Court will award to tho claimant 
eithpv the price ho may have originally paid, or’tho value of tho interest at the 
time of salcj or any other amount tlint may he deemed just and equitable under 
all the oircvusisianccs. If there be more daimauts than one, |»aymeatjShall not be 
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made from fcho deposit, until tho wliolo of the claims be settled; and in case thp 
value assessed upon the whole should exqpod tho amount in deposit, such 
amount shall bo divided proportionately, and the reniaiiidoi* stand as a personal 
debt against the defaulter, to bo realised from him by tho usual process for 
the execution of decrees. 


The putnidar of a talak p;rantod a darputni to the dofendanta on tho 10th February 1869. 
Tho aame putnidar aflorwai’ds rnortf'aROd tiio pirtni taluk to the plninfciffa, who obtained a 
decree on thoir mortga^o on the Soptembor 1874i. The pntni was sold for its own aiqroars 
on tho I7th Novem)>er 1876 ; after payTjieiit'*of rent and all expenses, there romained a snr-r 
plus in the hands of tins Colleotor, whie.h was attached by tho plaint.iffs in oxccntioii of their 
decree on tho 9th Novfsmbor 1876 ; on tho 12th .fannary 1877, tho defendants institntod a suit 
against the putnidar, under clauso 5, section 27, Uogulation VIII of 1819, for compensation for 
ti )0 li%s of tho darputni, and obtaiiicrl a decree, which tho Court directed should bo satisfied 
out of the snrplnR salo-procoedH; and tho Collector, notwithstanding the plaintiffs’ attachment, 
allowed tho defondunts to obtain tho amount decreed out of the srirplns sale-proceeds. It,a 
suit by the plaintiffs to recover tho amount paid for conipcJisation, on the ground, that the 
plaintiffs’attachment was i)i“ior io defendants’suit,—f/chJ that the defendants’decree must, 
notwithstanding tlje plaintiffs’ altnchmcnt, bo satisfied out of tho surplus sale-proceeds in 
l>rioriLy to tho jdaiiitiffs’ decree.—(Suniomoyi v. 'I'hc Land Mortgage Hunk, 1. L. R., 7 Cal., 173.) 


Sixth. —Provided, however, that no talukdar of the second degree or other 
Q , 4 . V -if 1 possessor of an assigned interest upon the hind of the 
temmt bo llimsolf ?a‘ 11 sold, who may bo holding under a stipulation for 

roar at time of salo. payment of an annual amount in the way of rent, 

sliall he entitled to recover compensation for the loss of 
such tenure or assignmoiit upon its becoming cancelled by salo of the superior 
talulc, except after exhibiting proof that tho whole atnount of the rent dcmandablo 
from himself has boeu paid or lodged for the purpose prior to the date of sale. 

Seventh .—Should no claims upon tho purcha.se-inbncy of a taluk sold as above 

bo brought forward by any under-tenants or assignees, 
When defaulter to re- vvithin tho period of frwo motith.s fronf the date of salo, or 
ocivo excess unc araiet . phoulcl the amount claimed by those who may have sued 
not equal tho entire deposit, the defaulter whose tenure may have been sold shall 
be at liberty to petition the Court for tho amount so held in deposit, or for the 
excess thereof, as tlie case may be, and bo shall receive a certificate under the 
Beal of tho Coui’t, of there being no claims to afford ground of detention for tho 
whole or any part of tho deposit; and upon exhibiting such certificate to the 
Collector, tho amount set free theipby shall be paid to Lis receipt. 

In tho same manner, upon executing a decree passed in feivour of any under- ' 
tenants or assignees, they shall receive certificates under tho seal of the Court, 
declaring tlio amount adjudged to them out of the deposit; a,ud upon exhibiting 
tlieso certificates, the amount shall bo paid severally to their reqeipts by tho 


Collector. 

JUighth.—li shall be competent to any party interested in a deposit, to 
Bnhstitutiou of Govern- withdraw the whole or any part thereof, on substituting 
merit Becurifcies for cash in Government* securities, bearing interest, in lieu of the 
deposit. money so held in deposit; such securities to be taken at 

the rate of discount or premium of tho day, as shown by the Government Gaasette 
last received. 


In Ishan Chnndra Hai Pan^ah v. Tarini Proaad Ghoso, 2 Sevestre’s Beport, 84, thUi 
provision was applied, althongh thcro was a stipulation in the contract creating the dor. 
putni tonoro, tliat tho darputnidar wonld bo entitled to dami^os if the putnidar allowed ^0 
pntni tenure to be sold or cancelled—it being deoidod that this stipulation must be held to ba, 

applicable only if tho pntni were sold owing to the solo neglect or default of the jmtnidar ill 
not paying his rent, and could not bo equitably applied whore tho sales resulted ^ni the 
durpataidar failing to jicrform his contract and pay his own rout. The proviso in? daUse 6, 
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feetion 17, Bognlation YIII of 1819, is mibstantially ooniplied with, with reforeoce to't^ 
tthoertaintjr as to who was the person to whom rent was doe, where payment is made for th^ 

C riod for which the rent of the snpori* landlord was unpaid--(Soorja Knmaree v. Degnm* 
ri, 21 W. B., 219). 


Miscellaneous. 

Abatement and deduction of rent.—A ptrfmdar agreeing to pay the revenue out of his 
tent payable in monthly instalments, oannolT deduct from an instalment of rent any portion 
of thf revenue not payable till after the instalment is duO • (lladha Monee Ohowdrain v. Mr. 
James Gray, 12 W. B., 296). But it is contrary to t^e usage of the country for a pwtnidor 
to pay his rents by monthly kists, without a special agreement for that purpose—(Joy 
vrtau^w, Mnkeiji v. Janki Nath Mukerji, 17 W. B., 471). A putnidar sued his semindar 
and obtained a decree for abatement of the putni rent on the ground that the msots 
of the putni fall short of the amount stated in the lease; while this suit was pending 
in the Civil Court, the semindar brought a suit for the rent of two years upon the 
lull jvmma; and though the putnidar objeSted that his suit for abatement was pending, 
the Collector decreed the rent suit in full. In execution the zemindar recovered the full 
rent; whereupon the putnidar sued fora refund of excess payment, and of tho interest 
realised by the zemindar thereon. Held that tho decree of tho Bevonue Court was suspended, 
and modified by the decree of tho Civil Gonrt subsequently affirmed in appeal; that plaintifl’e 
cause of action accrued on the date when the zemindar recovered rent in excess of what 
plaintifl was jointly liable for, and also interest on such excess; and that the abatement was 
to take effect from tho commencement of the putni lease—(Rajah Nilmoney Sing Deo Bahadnr 
e. Sharoda Pershad Mookerji, 18 W. R., 484). In a suit by a patnidar to recover rent in 
accordance with the terms of a dwrpatni lease, the defendant claimed an abatement of hie 
fiatnt rent on the ground that his predecessor had obtained snob abatement in a previous rent 
suit to which it appeared that the lessor’s share was slightly leas than what was described in 
the lease. Held, that unless the defendant could show tliat he had been damaged by the 


held by him, may aftorwrards suo for a rofand of tho rent paid by him before instituting 
the smt for abatement of rent, in excess of the amount justly pyable, notwithstanding 
ha might, if he had chosen, liave included this claim in his suit for abatement of 
rent—(Okhoy Kumar Chattnpadliya v. Mahatap Chnndor Bahadoor, I. L. B., 6 Cal., 24) 
A putnidar may sue for abatement under section 23, Act X of 1869—(Bam Narain Banerji 
V. Jai Krisna Mnkerji, B. D. B., Sup. Vol., P. B., 70). A granted to B a patni of a certain 
moozah. Appertaining to the patni was a lil, stated in tho agreement to be held of Govern- 
ment in ijara. It was agreed that on tho expiry of tho ijara lease A would resettle with 
Government for the hil ; if net, B might settle, but if the jumma exceeded Bs. 40, the excess 
was to be by the patnidar, Un the expiry of tho ijara, the Govesamont sold the bU to 
a third party, who took possession, whereupon B sued for tho abatement of tho patni rent. It 
was beldthat he was entitled to sncceed. Phoar, J., said : “ 1 think it is now too late to say 
that the Bevenne Courts have no jurisdiction to entertain a suit for abatement in all oases 
where the holding of the tenants has diminished since when he received possession from tha 
Itmdloni, whatever may have been tho canse of tho diminution, and whether it effooted an 
distinction of the subject or not—(Braja Nath Pal Chowdry v. Hiralal Pal, I J. L, R., 
A. 0., 87). A suit by a patnidar for abatement of rent on tho ground of fraud in tho conceal- 
ment of an intermediate tenure created by tho zemindar, though it cannot be maintained nnder 
section 18, Act X of 1869, may yet be tried by the Collector nnder danse 3, section 28, Act X 
of 1858, which is wide enough to admit of snoh a ca,o being tried in tho Bevenne Conrts nnder 
its provisions—(Mottlvi Snkar Ali a, Musst. Amala Ahalya, 8 W. B., 6(14, V. B. C. & 0. B. Bent 

’Bpuk 29). 

Bellnquiabment.—A patnidar cannot throiv np his putni of his own accord—(Hindal Pal v. 
Namani Pd, 20 W. B., 383). 

A putnidar may measure.—A patnidar applied under soetion 10, Act VI (B. 0.) of 1862 to 
measure the vaiyats'holdings separately. Between the potajdar and the raiyats, there was 
a dm^tnidor mi eUhm talukdare. Held that the application was rightly refused, as the 
intiyets did not pay rent to him. It was observed, however, that the applicant might be 
ekditlod under sectioa 9 of the same Aot to mako a ^er^l survey of tho land oomprisihg 
diffpidm—(Dwarkaoath OhakravUirti v. Bhowani Kishen Chakmvarti, 8 W. B., 11). 

‘ '■ A patnidar entitled to pi^ition.—A suit for partirion will lie by a joint owner of a putni 
mt such partitkm wUl not affect the liabBfries of the j»u(nidair« under tttphr sbyersl 
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{Kmtraots with tho KomiDdars. Xt may be laid down broadly that, in all oaaofl of joint 
ownership, ewh party has a right to demand and enforoo pnrtition->in other words, a righ^ 
to be plaood in a position to enjoy his own right separately and withont intermption or 
interference by others. The costs wore directed to bo borne in proportion by plaintiff and 
defendants, being tho necessary expenses of obtaining a partition by a decree of Court, 
oansed by not any wrongful act of the defendants, but by the nature of the tonanoy~-(Bani 
Shams Snndari Dasi v. Jardine Skinner, 3 B. L. R., Ap., 120). 

Liability for dak charges.—The zemindar* is primarily liable for the zomindari dik 
charges leviable nnder Act YIIl (B.C.), of 1862, but if a patnidar were under th9 old 
law liable for theso charges, or had been*in the habit of paying thorn, Act'VTIl, not being 
intended to impose any new tax, bn^ to consolidate and regnlate a previously existing 
liability, wonld not alter any right a zemindar might have had to reimbarso himself 
those charges from the nnder*holdors. The case of Bisao Nath Sarkur v. Rani Snma* 
inayi,iA W. R., 6, was remanded to ascertain whether the patnidar had been in the habit of 
bearing these charges. In tho case of Saroda Snndari Debia v. tJma Charan Sarkar, 8, 
W. R., the terms o^the lease were clear, and tho patnidar was held liablo. In Sarad Snndigi 
Debia v, Tarini Charan Shaha, 3 W. R., S. 0. & G. Rof. 19, nnd Rakhal Das Unkerji v. Rani 
Bnmamayi, 6 W. B., 100, the patnidar was hold not liable under the term of the contract. Sa 
also in Rohini Rant Rai v. Tropura Sundari Dasi, 8 W. R., 45; The Maharajah of East^ 
Bnrdwan V. Shib Narain Rai, 4 R. C. & C. R., 247- A.snit by a zemindar against a patnidar 
to recover the dak charges paid by tho former, and founded in the contract between tho parties, 
is a suit cognizable by Courts of Small Causes on those districts where such Court exists: ana 
when tried by the Ordinary Civil Court, no special appeal lies, having advertence to section 27, 
Act XXril of 1861-^(H. S. Erskino r. Trilochan Ghatturji, 9 W. R., 518; Maharajah Dheraj 
Mohtub Chand Bahadur v. Itudha Bitiodu Chowdry, 8 W, R., 517). 

Bonami piirehasn —IVosiinno Kumar Pal Ohowdry w. KailasU Chandra Pal Chowdry, 8 
In. Jur. N. S., 327 j 11. L. R., Sup. Vol., P. B., 759 ; 8 W. R., 428; Mohomod Kadir v. Gopal 
Lol Tltaknr, 2 Sev., 861. 

Limitation.—l^jnaraiii Rai v. Umosh Ghundor Gupta, 8 W. R., 444; 4 R.C. A G. R., 261; 
Monmohini Dasi v. Musst. Rishen Mayi Dasi, 8 W. R., 112. 

Mesne-profits.—Sristidhar Shaha v. Maharajah Jugudindra Bonworri Qobind,2 Scv. 310. 

Refund.—Rajah Nilmaui Sing v. Gordon, Stuart & Co., 9 W. R.. 371. Vide notes ante in 
tho Act. 

Apportionment of tho value of putni land taken 'for purposes.—When land was taken 
np for pabJio purposes and a question arose as to tho principle upon which the amount 
of oomponsation given by (joverninent was to Iw divided between tho zemindar and the 
patnidar, it was held, that tho way to look at the case was that it is a sain hy the 
zomindar and patnidar of their rospectivo interest in tho land; that tho zemindar was 
entitled to his fixed rent if tliere was no abatement of tho ront, and tho patnidar continued 
to pay the same rent as before, there was nothing for which the zemintiar ought to receive 
compousatiou; that tho proper mode of settling the rights of tlic parties was to give the 
patnidar an abatemoift of rent in proportion to the quantity of laud taken from him, and 
to componmto the zemindar for the loss tjt ront thus sustained by him; and that the amount 
of compensation should be divided accordingly. In the particular caso the zemindar was 
allowed 16 years’ purchase of the rent which he lost by the abatemont given to the potjudor-i* 
(Bai Kishore Dasi v. Nilkanta De, 20 W. B., 370). 


REGULATION I of 1820. 

Passed on the WfA of January 1820. 

A Regulation for providing that all sales of certain taluks^ made answerable hy sate 
for arrears of the zemindar's rent, shalhhe conducted in the mode preserihod 
Regulation F/J/, 1819, for the sales therein described. 

1. Whereas it has been emitted to provide in the rules of Regulation 

1819, whether, in ease the proprietor of an estate 
revenue to Government should desire to bring to Sala tii'i 
saleable tenure of the nature defined in clause first, section S, of thal %igttl^bit^ ' 
for the realijBation of arrears of rent due thereupon, by any le{^ 

t^t prescribed by the second and third clauses of the said 8edlon,ia'i^' 
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should be made in the public manner provided for tho periodical sales therein 

described; _ ' _ i. • i -d i 

and whei*eas it is consonant with iustioe, and was intended by the said I^gnla- 
tion, that, in every case of the sale of snoh tenures for arreai’S of tho zemindar’s 
renti, the sale should be public, for the security of the interests of tlie owner of tho 
tenure sold; which object can in no manner bo duly secured except tho sales to be 
So made be condneted by an officer of Government in the same manner as the 
periodical sales provided for by section 8 of the said Hegnlation: 

the following additional rule has accordingly been passed by tho Govcmor» 
General in Council, to take effect from the date of its promulgation, within tho 
several districts of Bengal, including Mednipui*. 

2. First .—Whenever the projirietor of an estate paying revoriuo to GoVorn- 
Eulos of Begalation ™ent shall desire to cause any tenure of the natui'e of 
1819, for periodi- those described in clanse first, sectioil 8, Regulation 
eal Ulca for zemindar’s VI II, 1819, to be sold for arrears of rent due to him on 
iHToars of rent, extended account thereof, and shall, under any summary process 
to otlier sales for rent. authorized by the general Regulations, have acquired the 
right of causing such sale to be made, the same shall be conducted, after application 
from the zemindar, by tho Register or acting Register of tho Zila or City CouH, 
or, in his absence, by the person in charge of the office of Judge of the district, in 
the mode prescribed by Regulation VlIl above quoted, for porioditial sales. 

Second. —Ten days’ notice shall be given before ])roceoding to sale, by pro¬ 
clamation to be stuck uj> at the kachhari of the Court 
Notice by proclamatmn. Collector of the district. 

1'kird. —The rules of sections 9,11, 13, ll and 17, Itegulation VIII, 1819, 
Roles extended to sales extended to all sales made after tho mauuer herein 
hereundor. provided. 


ACT No. vm B, 0. OF 1865. 

Received the Lieutenant-Governor's assent on the lOlh of May 1865, and the 
Governor-General's assent on tJie 27th idem. 

An Act to emend the law for the sale of such under-tenures as by the title-deeds or 
establishml usage of the country are transferable by sale or otherwise for f/te 
recovery of arrears of rent due in respect thereof. 

lyhereas doubts have arisen, in consequence of the repeal of section lb of 
Regulation VII of 1832, as to tho authority by whom 
Preamble. • patni-taluks ,aud other saleable undor-tenui'cs of tho 

nature defined in clause 1 of section 6 of llogulation VIll of 1819 are to be sold 
for arrears of rent due to the proprietor on account thereof ; and whereas it is 
expedient to amend the law for the sale of under-tenures in satisfaction of 
det^ees for the recovery of such arrears; It is enacted as follows :— 

1. • The word “ Collector ” as nsiid in this Act includes all officers oxercis- 
» Collector ” defined. ing the full powers of a Collector of a district. 

Number. Words used in the singular number include the plural. 

%.-~-[1l^ealed by Act No. XII of IS7H.] ' . i j .i 

8. The sale for tho recovery of arrears of rent of patm-talnks and other 
saleable under-tenures of tho natuTO defined iti clause 1 
. Bale by whom conducted, g i^,<,gulation VUl of 1819 shall bo con- 

ducted 1^ the Collector of htntd-revenue in whoso jurisdiction, as defined by 
4ijt VI of the lands lie, aud oR acts propai-afcory to, or counoofco4 with, the 
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sate of STLoli und&tJnnures as aforesaid, wMolt, hy Regalations VIII of 1819 
and I of 1820, the -tdge is reqalrod to perfordi, shall be performed by the said 
Collector. 

4. Whenever a decree for an arroar of rent due in respect of an nnder- 
Pablioation of notice of tenure, saleable under the provisions of section 105 of 

ale. Act X of 1859, shall have been obtained, and an appli* 

cation for the sale of the said under-tenure under the same section shall havo 
been made and allowed, the Collector, ia whose Court the decree is in course of 
execution, shall thereupon cause to*be hnng up in his own Court and in that of 
the Collector and the Judge of the district within which the land comprised in 
thotender-tonure to bo sold is situated, and to bo afhxcd on some couspicuous 
place on the land and in the town or village in or nearest to which the said land 
is situated, a notice for the sale of the said ander-tennre on some fixed date no^ 
less than twenty days from the hanging-np of the said notice in the Court in 
which the decree is in course of execution. ' ' I 

5. The said notice shall specify, in the words used in the plaint in the 

i, i i 1 .. , suit in which the deeVeo was made, the name of the 

Contoatsofnoticoofaale. tillage, estate and parguua, or other local division, in 

which the land comprised in the said under-tenure is situated, the yearly rent 
pa^ble under the said uuder-tonure, and the gross amount recoverable under the 
said decree. 

6. If the sum due under t^e decree, together with interest to date of pay- 

~ , V i i ment and all costs of process, be paid into Court at any 

^ How sale may be stopped. commences, whether by the default¬ 

ing holder of the undor-tenure or any one ou his behalf, or any one interested 
in the protection of the undor-tennee, such 8«ale shall* not take place; and the 
provisions of section I.*? of Regulation VIII of 1819, for the rocoveiy of sums 
paid by other than the defaulting holder of the under-tenure to stay the sale 
of the uuder-tenure, shall be applicable to all similar payments made under this 
section. 

„ .... 7. The nnder-tonure shall be sold to the highest 

Sale to highest bidder. in open Conrt. 

8. The party who shall bo declared to bo the purchaser shall bo required 

„ , , to deposit immediately, in cash or Government curronoy- 

Dcposit by purobasoi*. twepty-fivo per cent, of the amount of his bid; 

and, in default of such deposit, the undor-tcunre shall be put up again and sold 
forthwith, or on the next ensuing office-day. 

9. The full amount of the purchase-money shall bo made good by the 
Deposit lorfcited if ba- purchaser before sunset of the eighth day frpm that ou 

lanco of puHshase-monoy which the sale,of the under-tennro took place, reckoning 
not paid up. that day as one of the eight; or, if tlig eightli day lie a 

Sunday or other close holiday, then on the first office-day after the eighth day i 
and, in default of payment within the prescribed period as aforesaid, the deposit 
shall be forfeited to the Government, and the under-tenure sliall be re-sold, and 
the defaulting purchaser shall forfeit all clai/ns thereto or to auy part of the sum : 
for which the said under-tenure may be subsequently sold. 

If the proceeds of the sale which may be eventually completed be less thW?; 
the price bid by the dofaultidg purchaser, the difference shall be leviable froiq. 
him under the law for enforcing the payment of money in satisfaction of a decree 
for arrears of rent. 

10. The provisions of all the sections of this Act with regard to saleci shall 

also be applicable to all re-sales under this Aot^ whtt^ 

p^nioBB as to sales to rexiderod necessary by the default of any put- 

apply to re-sales. ^ ^ ^ 


75 



m 


.rrms mtiws. 


tACT nn; 18(J5, 


'll. “WIicTi tlic' 'pinx^rmsc-inoney shfitl have boon paid in fall, tbo OiRcer: 
Cer(,iflon,to anti poHfics^ bolding IpRo salo shall give tho purchaser ap certificate in 
fiioti tti bo pivon in pur- tlio form proscribed in tho schedule aunexod to this, 
ohiijicr on payiiK'jit irt full. ' A.ct; and shall fni'ilier, on the ptn*chaser making appli¬ 
cation and tlopositiug the i-eqnisit(» costs, dojmtc an officer or amin to put him in 
possession of tlio iindor-tonuvc in tho customary inanncr, and to publish the fact 
of the purchase to cultivators of the lands comprised therein. 

■12. From tho proceeds of the salo of the under-tenure, the officer holding 
Procoofie of ealo how such sale shall ropay1;o the judgment-creditor tho neoes-' 
^oalt with. sary expenses incurred by him in procuring it; and, 

after satisfying the decree in execution of which the salo was made, shall hold tho 
.residue, if any, in deposit on acconiit of the defaulting holder of the nnder-t^ui’e. 
^ 13. An appeJil shall lie to the Collector from any prooc'odings of a Deputy or 

p Appoal. Aspsislant Collector, if made within fift.oen days; and to 

Ijdie Commissioner from a.ny original pi-ococdings of a Collector under this Act, if 
made within thirty'days from the date of tho salo : but no proceedings under tin's 
Act shall bo reversed or modified Jh appeal, excejjt upon tho ground of irrelevancy 
of the law, or of such an irregularity in procedure as, in tho opinion of tho appid- 
late authority, has caused injury to the interest of one of the parties to the suit 
in which the decree was passed. 

14. No appoal as of right shall lie from any order passed in appeal under 

this Act; blit a Commissioner in any case in which an 
Power of rovisioTi. ajipeal has been heanl by a Collector, and tho Board of 

Revenue in any case in wliich an appeal has been hoard by the Commissioner, 
may call for the record at any time within three mouths from tho date of tho 
order passed in appeal, and'pass thereon sneh orders as they may think proper. 

15. If any sale of an nnder-tenuro shall, under either of the two preceding 
Recovery by pnfchiiser sections? be set aside, the purchaser shall be entitled to 

of purchaso-inonoy if sale rcctsive back the piii’chaso-nioney witli or without in¬ 
sol aside. terost, and in such manner as the a})pellate or revising 

authority maj' in each instance direct. 

Any order for the recovei’y of the purchase-money or interest, passed by such 
appellate or revising authority as aforesaid, nuty bo enforced by the process in 
force nndei; decrees for the recovery of ari'cars of rent. 

16. The purchaser of an under-tenure^sold under this Act shall acquire it 

Purchaser to aciiiiirc the from all incumbrances which may have accrued 

undcr-tennre, with certain thereon })y any act of any holder of the said nndei’* 
exceptions, free of incum- tenure, his reprcscnlatives or assignees, unless tho right 
bronoes. of making such incumbrances shall have beei^expressly 

vested in the bqjder by tho written engagement under which the under-tenure was 
'created, or by thc^subsequent written authoi’ity of the person who created it, his 
representatives or as.signeos. 

Provided that nothing herein contained shall be held to entitle the purchaser 
to eject khudkasht raiyais or I'osideut and hereditary cultivators, nor to cancel 
hwii fide ettgagemenis made with. suqIi class of raiyats or cultivators afoi*esaid by 
the late incumbent of the under-tenure or his repi*eHontatives, except it bo proved, 
in a regular suit, to bo brought by such purchaser for the adjustment of his rent, 
tlint a higher m»t would have been demandablo at flie time such engagements were 
iDontmcted by hjs predecessor. 

Nothing in this section shall be held to a.p]ily to the purchase of a tenure 
hy the previous holder thereof, thyough whoso default the tenure was hfought 
1 ’. t© sale. 

purclmfeor ef i^n n»(3or-te»«We^ tho rent of which is in orrear, cannot b^ made pemmr 
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nlly liable for thnt pnrtion of tho rotili wlilcli (locrucd dno before tho date of his ptirohase. 
(Bash liihuri r. Pyiui Mohan, 3 G. L. K.., 116). A ceatain chur haviufy boon converted into two 
estates Gt)vernniont riivonne, tho plaintiffs bocanio tho jniroliusora of one of tlieso ostatoa 

at a sale for arrears of rcvoiiuo, and of tho hniso of the otlior ut an auction sale for 
arroars of rent and Imniglit a suit andor Bwdioii 37 of Act XJ of ISHfland section 16 of Act 
VIII, B. C. of 1865 to avoid tho tennros of tho defondanta who held in Hhikini talakdari and 
howladari tenures, Ismds appertaining to both estates. The defendants admittt*d the alleged na* 
tnro of their hoidiugs but clniniod exemption frofti eviction on tho ground tlnit their ancestor, 
mqro than 12 years before, had cleared and cultivated tho land and built ii houso thereon, and 
that, since his death, they thcmsolves Inyl oniftinuod t.o cultivate the land and reside ufJfRi it: 

that the dofond.ants were entitled to tho honeht of tho jn'oviso in section 16 of Act VIH 
of 1866, tho words of tho proviso being wide enough to embriu'o evoiy resident and hereditary 
cultivator irrespeefive of his ilfinominnltow--{Sheik Mohatrimeil Ahsanoollah Sliamor AH, 4 
C. L. E., 165). See notes under scetinu 11 of Regnlation V) II of 1819. I'lio purchase of an 
under-tennro sold under this Act shall apply to tliezt'tnindar orotlu'r landholder, within fifteen 
days from the day of sale, to have Ivis name rogtistered in tho /.eniindnr or other landholders’ 
books as tho purcliaser, and shall exeento a kabnliynt on tho sotno tonus and conditions ^ 
which tho under-tennro was held by tho defaulter ; and if sueh application be not tnnde within 
fifteen days, it shall bo lawful for tho zemuidnr or otlu'r landholder to sue the said purchaset 
under tho provisions of clause 1 of si'clioii 23 of Act X.of 1859. 

17. The purchaser of an undcr-tenuro sold under this Act shall apply to tho 
Kcmiudar or other landholder, within fifteen days from the day of sale, to have 
his name registered in the zemindar or other landholder’s books as the purchaser; 
and shall execute a kabuliyut on the same tci’ms and conditions on which the 
mid or-tenure was held by the defaulter; anti if sticli application bo not made 
within fifteen days it shall be lawful for tho zemindar or other landholder to 
sue tlie said purchaser under tho provisions of clause I of section 26 of Act X of 
1859. 

18. The provisions of section 3 shall be applicaldo to all sales held under 
Regulation VIII of 1H19 previously to tho ])assing of this Act; and no suit shall 
lit! in respect of such sales on tho plua of waiTt of jurisdiotiofl of tho ollicerby, 
whom they were couductud. 


SCIIUDULE 

. Itofcrmd to tn. Si'rtioii 11. 

• 

1 certify that A. K. has ]>iircliiUie<l npilor Act. VI If of 1806, t.ho umler-Letlnro (os spec*- 
fed ill the ne/ici; n/wi/c) and l.h'it Inn pureliaHo totjk t'ffi'et ftiitlie tiny of 

{htunijtbo dm/ ufiur that Jiseed for ihe lufil duij of jhlijiiuvI) 

(Signed) G. D. ^ 

^ollecivr. 
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N. B.—Soo clause fa) of sooHon 19fi of tlio Bongul Touaiicy Act ante. Aot VIII uf 1879 
B, C. has bciui ropoaloil by tlio Touaucy Aut. 
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A. D. 1793. EEGULM^ION Vm. . . 

4 . Bcgnlatim for re-enaeting, with modifications and amendments, the ruhs for 
tlie Decennial Settlement of the public revenue payable from iJte lands of tha^ 
Zemirulars, independent Talukdars, and other actual Troprietors of Land, in, , 
Bengal, Behar, and Orissa, passed for tjiose Provinces respectively on the ISife, 
September 1789, the 26th Movember 1789, and the IQth February l790^n<Z> 
subsequent dates. , * 

1—3. [Repealed by Act XVI of 1876.] 

4. Th© settlement, under certain restrictions and exceptions hereafter 
specified, shall be concluded with the actual proprietors of the soil, of whatever 
denomination, whether zemindars, talukdars, or chowdries. 


, 5. [Repealed by Act XVI of 1874] 

This section ran as follows: 

First. The talukdars to be considered the ctciual proprietors of the hdUds 
tomposing their taluks are the following: ^ ' 

Second. Talukdars who purchoA'ed their lands by private, or at public sale^ 
or obtained them by gift from the z<>mindar, or other actual proprietor of land to 
whom tltrcy now pay the revenue assessed upon their taluks, or from his ancestors, 
subject to the payment of the established dues of Government, and who received deeds 
of sale, or gift of such land, from the zemindar, or sunnuds from the khahah, making 
over to them his proprietary rights therein. * ^ ' 

Third. Talukdars whose taluks were formed before the zemindar, or other, 
actual proprietor of land to whom they 'now pay their revenud', or his ancestors, 
succeeded to the zernindari. 

. Fotirth. Talukdars, the lands comprised in whose taluks, were never the 
property of the zemindar or other actual proprietor oj the soil to whom they now payr 
the,ir revenue, or his ancestors. 

Fifth. Talukdars who have succeeded to taluks of the nature of those described 
in the preceding clauses, by right of purchase, gift, or inheritance, frotn the former 
propi'ictors of such taluks. . 


6—12. [Repealed by Act XVII of 1874.] 

13., Talukdars, wihom taluks have been ordered to be separatid, are noft 
io be permitted to pay the reveimo ass^sed npon their lands, tlyough the zemin *^ 
(lars, or other actual proprietors of estates, as heretofore. , • 

14. Talukdars, who in consequence of the rules in sections 5 and 9, 
separated from the zemindars, or other actual propi-ietors of estates- through 
whom they heretofore paid their revenues, are to pay their revenue in future 
immediately into the collector’s treasury, .except in districts, where from the,, 
number of taluks, or other cause, this mode would be attended with oousidei^f'' 
able inconvenience, in which case tehsildars, or native collectors, are to be apiibiiMi*^^; 
ed to receive the revenue of fho taluks in such districts. 

16. Zemindars, or other actual proprietors of land, from whose zemit^fm,' 
or estates, taluks may be separated, shall not be appointed tehsMars to receive 
the revenue of the taluks so separated, but the office of tehsildars shall in 
instance be given to some other person of character and responsibilii^, and 
Whole exifenso of it is to be defrayed by Qoverhmeut. 
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* 16—18. [JffqjeaZed by Act XII of 1876.j 

^ Section 18 ran as follows: 

18. Mohirrereedars holding lands of which they are not the actual proprietorSf 
and whose mocurreree grants have been obtained since the Company's accession to the 
dmoanny, and never r&^eived the sanction of the Supreme Government^ are to be dis¬ 
possessed, and the settlement is to he made with the actual proprietors of soil, under 
thisc-^gulation. In casesf however, where such mocurrereedars have been in posses¬ 
sion of their mocurrerees for a term exceeding tioelve years, they are to receive 
during their lives, (subject to the pleasure of the Honourable Court of Directors) 
the d^erence between tkejumma at which they held the lands, and that which may 
be now agreed to by the actual proprietors, added to the neat produce of the (Sutho- 
rized sagar, resumed or abolished. 

‘ 19. Istemrardars, however, who have not got possession of their lands to 

the exclusion, or withont the consent of the actual proprietors, as the mocurreree- » 
dors mentioned in section 18, are supposed to have done, but hold them of the 
proprietors on pottah, or lease, are to be considered as a species of pottah taluk- 
%xrs and the settlement is to be made with them as hereafter specified. 

20. The exceptions to the general oi’der for the conclusion of the decennial 
settlement with the actual proprietors of the soil, contained in section 4, include ^ 
the following descriptions of persons: females, (excepting those whom the < 
Governor-General in Council may judge competent to the management of their i** 
own estates,) minors, idiots, lunatics, or others rendered incapable of managing . 
their lands by natural defects or infirmities of whatever nature; and persons, 
whom the Governor-Geneml in Council may deem disqualified on account of their 
contumacy or notorious profligacy of character; provided however, with regard 
to the whole of these descriptions, that they are not partners in the zemindarees, 
independent taluks, or other estates held by them, with others of a different 
description, in which case, themselves or guardians are allowed, with their 
partners, to engage for the settlement of their lauds, and elect a joint manager, 
tinder the restrictions hereafter mentioned. 

21. The lands of disqualified proprietors coming within the above descrip¬ 
tions, are to be managed for the benefit of the proprietors, by persons appointed 
to the trust by Government in the mode prescribed in Regulation X of 1793, 
which also contains rules for the selection and conduct of such managers, as well 
as regarding the provision to be made for the support of the proprietors. 

22. A further exception has been made to proprietors in balance to Govern- 
ment,, and nnable to pay the arrears due from them; in which instances, no 
settlement is to be concluded with the defaulting proprietors, but their loads are 
to be let in xanui^ or held khas, for a period of three years at the discretion of tibe 
^lector. 

23—25. [Repealed by Regulation XVII of 1805.] 

Section 23 ran as follows: 

23. Where more proprietors them one possess an undivided estate, and the 
whple of them be not within the description of disqualified landholders specified in 
Sed/ion the settlement is to be made with them jointly, and they are to be required 

‘ to elect a serherakar or mcmager, who shall have the exclusive management of their 
land during the continuance of his appointment. The detenmnation of the majori- 
of the proprietors, or of the majority of those present, in the event of the ah- 
\ of any, is to he binding on the remainder in the choice of a mcmager, cmd 
Vf^Usn the costs of proprietors are equal, the election of the manager is to be deter- 
(i 4 n%ned hy the greater interest of the proprietors in the proper^. If in any case 
ifUer^t al^ he gq^ual, the mcmager is t4 he appointed by the Hoard of Reue- 
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26. The determination of the majority of the proprietors present, under the 
restrictions sjwcified in section 23, is also t« be binding on the remainder, ta 
agreeing, or disagreeing to thcjiaittma proposed for undivided estates : theshareiH 
however, if dissatisfied, may obtain a division of their lands, and a proportionate 
allotment of the revenue assessed thereon, Jbnt at their own expenco. 

27. When a portion of land stands in the joint names of several proprietors, 
or of one for many, but each proprietor has. his separate share in his own possos- 
aion and management, or in that of an a^ent for him, the settlement is to be wide 
for each share with the person in ppssesBion, and liis land is to ho held exclusively 
responsible for the revenue assessed upon it. 


28, 20. [Bopeahd hy Act XU of 1876.] 

35. Where the property in lands is disputed, the sottloment is to be made 
with the proprietor in possession, under thrf express declaration, that he is never** 
theless liable to the claims upon the estate, which is to bo tiansforablo to any 
other person to whom the property may bo subsequently adjudged. 

31. If a case should occur, in which none^of the claimants shall have l>eea 
previously in possession, they are to be allowed to appoint a manager until their' 
claims shall have been determined in the dewanny adawlat of the eillah: but if 
they should not agree to a manager, the lands are to be hold Mas, and the sur- 
|>lu8 produce, after discharging the revenue, is to be kept in deposit until the right 
of property shall be adjudged. 

> 82. Where disputes exist concerning the boundaries of land, they are to be left 

‘ to be adjusted in the dewanny adawlut, and the settlement is to be made in tho 
mean time for tho lands in possession of tho disputing parties respectively. 

33. The special rules for iixing the assessment of the throe provinces respec¬ 
tively, adapted to the local cireumstJinccs of each, commence with section 68, 
and the following general rules have boon prescribed in addition thereto. 

34. The allowances of the canzies, and canoonyoes, heretofore paid by the 
landholders, as well as any public pensions, hitherto paid through the landholders, 
are to be added to tho amount of the juinma, and in future paid by tho collectors 
of tho revenue of the sevet“.il cillahit, on the part of Government, under the 
rules and restrictions laid down for their guidance with regard to such payments, 
in the resolutions passed by the Governor-General in Council on the 10th Juno 
1791, and re-enacted,with modifications by Kegulatioii XXIV of 1793.t 

35. The assessment is to bo fixed exclusive, and independent of all duties, 
taxes, and other collections, known under tho gcuenil donommation of sayer; 
the collections made in the gmjes, hauls, and bazars, situated within tho limits 
of the town of Calcutta excepted, and excepting also the collections confirmed to 
the propriftors and holders of gtinjcs, bazars, and hauls, by tho rosolutiofcs passed 
by the Governor-General in Council on the ilth of June 1790. • Those resolu¬ 
tions, with tho subsequent rules enacted for tho regulation of ihs^abharee, or tax 
on intoxicating liquors and drugs, tho abolition of tho other sayer collections 
resumed, and the compensations to be made to tho proprietors and farmers of 
estates in consequence of this resumption and abolition, are re-enacted with 
modifications, by Regulations XXVII and XXXIV of 1793, 

The assessment is also to be fixed exclusive, and independent of all 
existing lakhiraj lands, whether exempted from the kheraje (or public revenue) 
with or without due authority. * 

# Sepealed by Act XXJI of 1871, 
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87. The above exception, however, is not meant to inolude the malikmoih 
lands in Behar, or tho nanher, khaviar, neej^jootf and other private lands of the 
zemindars and independent taluMars, or other actual propriotors^of land in Bengal 
and Midnapore, regarding which tho following rules havo been prescribed : 

38. Where the zeviindars, or other actual proprietors of land, in Beliar, 
have resigned, or have been deprived of the inanagoment of their lands, retain¬ 
ing possession of a tithe,as maWcattahy, the latter is to be re-annexed, and the 
zem^'dars or other actual proprietors are to be required to engage for the whole 
of their estates including tho vmlikanaJi lan^s; unless such lands bo held as 
maHkanah under grants made or confirmed by the Governor-Gtcnoral in Council, 
or the supreme authority of the country for the time being, and have been sold, 
or mortgaged, and given in possession to the mortgagee, in which case thfy are 
to he exempted from this rule. Grants for malikanah lands not mode or con- 
•finned by the supreme authority of the country, are declared invalid by the 
Regulations passed on tho Hth August 1788. If the collectors, however, should 
be of opinion, that any material injury will bo done to any individual by tho 
execution of these orders, they are to report tho circumstances to tho Board of 
Revenue. 

39. The nanher, hhamar, ne(^-joot, and other private lands, appropriated by 
the zemindars, independent talukdars, and other actual pi’oprictors of land, in 
Bengal and Orissa, to the subsistence of themselves and families, shall be also 
annexed to the malguzmee land.s, and the ten years jumma fixed upon tho whole 
under tho following modification; that such ])roprietor8 as may decline tO 
engage for their lands, be allowed tho option of retaining possession of their 
private lands above specified, upon tho terms on which they havo hitherto 
possessed them, provided they shall ])rove to the satisfaction of the Board of 
Revenue, that they held’ them under a similar tenure, previous to the 12th 
August 1765, the date of tho grant of the detmnny to tho Company, and have 
hitherto been permitted to keep possession of them, whenever their zemindarees 
or estates have bebn held khas or let in farm, but not otherwise. In the event of 
such proof, and of their availing themselves of the option above given to retain 
possession of their private lands, a deduction adequate to the neat produce of 
such lands, is to be made from the amount of the allowance fixed for excluded 
proprietors by section 44. 

40. The above consolidation of the malguzaree and private lands, is also to 
be made in the taluks continued under the proprietors on whom they have 
hitherto been dependent; not, however, with a view of increasing the rents of tho 
talukdars, but in order to make the whole of the lands composing their taduka 
answerable for their proportion of tho public assessment allotted thereon. 

41. ii^The ckakeran lauds, or lands hold by public oflBcer, and priva^ servantu, 

in lieu of wages, ai'O also not meant to be included in the exception contained "'m 
section 36. The whole of these lands in each province are to be annexed to .the 
malguzaree lands, and declared responsible for tbo public revenue assessed on the 
zemindareea, independent taluks, or other estates, in which they are inoluded, in 
common w‘ith all other malguzaree lands therein. ‘ ^ 

i%. IBepeakd hy Act XVI of 'im.-] ^ 

43. In the event of any proprietor dooJfning to engage for the settlement of 
his lands at the yumwa proposed to him, the collector is to communicate tho 
objections offer^, with bis opinion re|pecting them, to the Board of Revenne. 
j T'hat Board is to determine the proper assessment, after making such further 
Anquiries as they may think necessary; and the objecting, proprietor is to be 
required to on^e for snob assessment withopfc further delay; and, in the event, 
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of Ilia refusal, wliicli is to bo g;ivon in writing, his lands are to bo let in!" fawn, 
or hold khas, as the Board of Bevenue gany in each instance think most 
expedient. 

44-47. {UepeaUd hy Act , XVI of 1874.] 

48. IBepeahd by Act XII of 1876.]' 

*• 

49. It is to be understood, however^ that istmimrdars (mocurrercedars) of 
the nature of those described* in section 18, who have held their land««it a 
fixed rent for more than twelve years, *are not liable to bo as 80 ss(!d with any in¬ 
crease, cither by the officers of Oovoinnient, or by the zevtiindar or other actual 
projivietor of land, should ho engage for his own lands. With regard to such 7 s/em- 
rard(i$8 also, as have not held their lands at a fixed rent for so long a period, if 
the zemindar or other actual proprietor of land has bound himself by t.lie deed 
which ho may have executed, not to lay an*y increase upon them, ho'shall not b® 
allowed to infiitigo the conditions of the deed for his own benefit, but mast confine 
his demands to the rent lie may have vobinlarily agreed to receive. 

50. This last restriction imposed on i\M zmdndar, or other actual proprietor 

of land, in section 49, is not to be considered to preclude the odicci’ of Govowi- 
nicnt or farmer, in the event of the zeniindari being held khan, or lot in farm, 
from assessing such islemrardars, according to the general rate of the dis- 
ti'ict. ^ 

51—55. {^Jfop>aled hi Act VIII of 188G.] They ran as follows : 

51. The following rnhs arc prcftcriled to prevent undue exactions from the 
dependent talukdars. 

First. —No zemindar or other actual prnjmefor of hnd, shall demand an in- 
ii’easo from the talukdars dtpendent on him, althongJaJw shnuht himself he subject 
to the paynuoit of an iucrcase o/junima to (lorent'mciil, except upon proof that Jte is 
entitled so Jo do, either hy the special custom of lhe»dislrici, or hy the eonditions under 
which the. halukdar Iwhls his tenure.; or that the talukdar hy recciciinj ahafemmfs 
from his jnmma, has subjected himself to the payment of the. increase demanded, and 
that the lands are capahh of a fordiny it. 

Second. —Jf in any instance it he prnred,tIiaiazommAxrnroiIm'ac.bail pra- 
pri.e.ior of land, exacts more from, a inVakdav than he. has a right to, the. court shall 
adjudge him to pay a piiialty of dmihle the amount of such exctctmi, with all costs 
of suit to the party ittjured. * 

I. L. B., 4 Cal., 612 ; I. li. B., 3 Cal., ^51; 15 B. L. B., 120; 12 B. L. B., 229, 4 B. L. B., 
8, P. C.; 2 B. L. B., 1, 1’. C. j I. L. B., 2 Cal., 126 ; 21 W. B., 439 ; 19 W. B., 338. 

52. The zemindar or other actual proprietor of land, is to lei the remaining 
lands of Jim zemiudari or estate, under the p)Tscrihed restrixtitms, in whatewr manner 
he may think propei'; hut every engagements'oulraded with nndtr-farmers, shaU be 
speeijic as to the amount and rondiivms of %t; ami all sums received hy any actual 
prop'ietor of land, or any farmer of laud, of whatever doscriptim, mw and above 
what, is specified in the mgagemenls of iMpersons paying the. same, shall he. considered 
>las extorted, ami he repaid with a penalty of double the amount. The resbeictions 
p^esenbed and referred to in this section, are tip following. 

^ 53. No person cotdracting with a zemindar, indepemlcnt talukdar, or other 
ariml proprietor, irr employed hy hinfin the manctgemenf of the collectiom, sjfdtl ho 
authorized to take charge of the Dttnds or collections, without, an amiluamah, or written 
commission, signed hy such zemindar, inde^mident talukdar, or other actwalpro^ 
prietor, 

54. The impositions upon the ruiyats, under the domination of abwab, muhtote, 
and other appellations, from their number and uttcerlainiy, having hecomo wiricatd 
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^0 ac^'Mrt^ and a source of opjM'ession to the raiyats ; all propneicrrs of land and depen- 
dent talukdars, shall revise tite satne^in concert with the raiyats, and consolidate the 
whole with the asul,' into one specific sum. In large zomindarees, or estates, the 
pi'oprieiors are to ctmmence this simplification of the rents of their raiyats, in the 
purgiinnahs where the, impositwns arc most numerous, ami to proceed in it gradually^ 
till completed, hut so, that it he ejferted for the whole of their lands by the md of the 
Bengal year 1198, in the Bengal district^, and of the fussily and Wallaity year 1198, 
in ijui Bvhar and Orissa districts, these being the periods fixed for the delivery of 
pottalis as hereafter spextijied — (8e.e sect-ion 2 of Jfr'94), 

65. No actual pi-opriotor of laud, oi- dependent ialukdar, or farmer of land, 
of whatevm- description, shall impose any new abwal) or mulitote uport the raiyats, 
under any pretence whatever. Every exaction of this naitire shall he. punish^ hy a 
penalty equal to three times the. amount imposed ; and, if, at any future period, it he 
discovered, that new abwab or inulitc/iiC have been -imposed, the person imposi-ng tho 
same shall be liable to this penalty, fm- the entire period of such imposiliom, 

6 G—57. [Bepealed by Act XII of 1B7G.] 

58. [B^ealed by Beg. V of 1812, s. 3.] 

59—60. iBepealed by Act XII of 1876.] 

61. [B^aled by Act XVI of 1874.] 

• 

62*. First. The annual revenue to he paid to Onvemmenf, from the 
estates of the proprietors of land with -whom a settlement has been or may ho con¬ 
cluded, having been declared flaeed for ever; and courts of justice having been 
established, with powers to protect them against all demands ejcceeding that fixed 
revenue, whether made by the ofiicers of (lovernment or other persons, or by the 
authority of Government itself; and on the other hand, the grounds on which 
deductions and abatements were heretofore occasionally obtained hy proprietors of 
estates when their jumnia was liable to frequent variation, no longer existing; 
neither their rights, nor the value of their pnperty, can he affected in future by the 
real produce of their estates hehtg known. The rules therefore hereafter prescribed 
regarding putwarees, which are framed solely to facilitate the decision of stiits i-n 
the courts of judicature, between proprietors and farmers of lands and persons paying 
rent or revenue to them, and to guard against any diminution of the fixed revenue of 
Qover-nmenf, or injustice to indwiduals, Iry enabling the collectors to procure the 
necessary information and accounts for allotting the public jumma upon estates that 
may be divided, ag-recahly to the princiyles prescribed in liegulation 1 of 1793, can he 
objected toby those proprietors only, who may have it in contemplation, in the event 
of tJie division or tranter of a portion of their estates, to deprive Government of a 
part of the fixed revenue, or defraud some of the partners in their estates, tnj obtain¬ 
ing a disproportionate allotment of the public assessment on the several shares; or to 
oppress the personb paying rent or revenue to them with impunity, by withholding 
from the courts of j-mtice, the documents necessary to enablo them to afford redress 
to the complainants. It being essential to the sccu-rity of the public revenue, as well 
as of private rights and property, and a.t the same time cons-istent with the ancient 
Usages of the country, and the deetafations in the proclamation a-nnouncing the 
public assessment on the lands fixed fm’ ever, that Government should have the means 
of ccnenkracting such unjustifiable views, the following rules have been adopted, 

«lf« KWIW WWl>i Ill*n»^ 11 III I* I ■ I ■ « I .M'l I I . !■ I I . . ... 

* The w)i)(ile of this Section was rescinded by Section 2, Bcf^alation XI of 1817 in so far 
as regards tho Ceded and Conqnerod. ProTiuces, tho Provinces of Bahar and Bentures, the 
Listrict of Cuttack, tho Pat^ana of Pataspox'e &o. '' 
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Second. Every proprietor of land, who may not have estahlished a pntwaree in 
each village in hia or her estate, to keep the acemnts of the raiyats, as required hy the 
original ruhs for the decennial settlement of the three provinces, shall immediately 
appoint a pViiyinvotQ in each village for that purpose. All proprietors of estates are 
to deposit in the dewaimy adawlut of the zjllah, the collector's cutcherry, and the 
principal cutcherry in each malml or piir{»utinah, a list of the putwarees in thmr 
respective estates, atid the names of the villages, the accounts of which they may be 
severally appointed to keep. The proprietors are to notify every three monthsmh the 
court and the collector, all vacancies thaP may occur, and the names of the persons 
whom they may appoint to Jill them. The Board of lievenue are empowered to 
authorize any proprietor to reduce the number of putwarccs in such proportion as 
iltey piay think proper, in cases in which it may appear to them unnecessary to 
entertain a separate putwarce for each village. 

Third. The putwarccs in every estate^, are to produce all accounts relaxing to 
the lands, produce, coUectwns, and charges, of the village or villages, the accounts of 
which may be kept by them respectively, and to furnish every information and ex¬ 
planation that may he required regarding them, ifhenever they may he required by 
any court of Justice to adjust any suit that may he depending before the court between 
the proprietor or farmer of the estate, and the raiyats, or any persons paying rent or 
revenue to them, or any other suit. 

Fourth. TJte putwarecs in each estate, shall also produce the accounts specified 
in the preceding clause, and furnish every explanation and information that may be 
required respecting them, for the allotment of the public revenue, agreeably to the 
principles laid down in Jiegulation 1 of 1793, in the evetU of the whole or any portion 
of tlte estates being directed to he disposed of at public sale, or being transferred by 
any private act of the pi’oprietor or proprietors, or of the estate being ordered to be 
divided pursuant to a decree of a 'rmirt of Judicature, or, where U may he a Joint 
estate, in consequence of the request of one. or more of the proprietorf. But no collector 
is to require a putwareo to attend him, and produce his accounts, hut for the purposes 
above-mentioned, or in any other cases, in which they may be e^xpressly empotoered 
to require thent, by any regulation printed and ^mhlished in the manner directed in 
Begnlation XLI of 1793, If any collector shall require (Its putwaree of any village 
or villages to attend him, and produce the village accounts, for purposes, or in cases 
in which he may not he authorized to inspect them, the court of dewaony adavrlat, 
upon the circumstai^pes being represented to it hy tho proprietor of the estate, is 
empowered to make an order to pro/iihif the collector requiring the accounts, and 
in the event of his npeating the requisition, to adjudge him to pay a fine to the 
proprietor of the estate of such sum as to the court may appear proper, and to levy the 
fine in the mode in which the courts arc empowered to levy fines from the collectbrs in 
the suits described in Section 33, Ttegtdalion XIV of 1793. • 

Fifth, Wlten a collector shall require the attendance of a putwaree for the 
examination of his accounts, either before him, or any officer whomdie may depute for 
the purpose, he is to serve such putwaree with a written notice under his offiioial 
signature, and the seal of the zillah, to aUend vnth the accounts required, tvhich are 
to be particularized in the notice. If he shall omit to attend with the accounts by the 
limited time, and shall not show good cattse Jo the collector for the omission, the 
collector is authorized to represent the circumstances through the Yakeel of Govern¬ 
ment to the court of dewhuuy adawltit of tjie zillah, the Judge of which, provide 
there shall appear to him mfficihit cause for so doing, may order such putwaree to 
be committed to close custody until he produces the accounts. The courts are to 
observe the same process with putwarees who may omit to attend with their aecoiMts 
when required, for the adjustment of any matter or dispute depending before the 
courts. 
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Sixth. Ptttwarees nhall be required to swear to the truth of the accoimte they 
, taay ^produce when deemed necessary, apul in the event of the collector luiving occasion 
to proceed in person, or to deymte an off.cer to examine any village accounts on the 
Bpotf the judge, upon application being made to him for that purpose by the collector 
through the vakeel of Oovernnteni, may graivt to him, or to such officer, a commission 
to swear the several putwaroea whose accounts are to be inspected, inserting in the 
commission the name of each putwaree, to be sworn. If the colhctor shall have 
Qccasiee to examine the accounts of a putwaree at the, station at which the court may 
he established, he is to cause him to be sworn* before tlte court, if he sltall judge %t 
necessary to require him to make oath to the truth of his accounts. 

Seventh. If a putwaree shall have sworn to the truth of any account ilmt he 
mfiy Jmve been required to produce before a court of justice, for the purpose of decide 
’ ing any matter btfore the court, and the accounts shall afterwards be found to hare 
been fabricated, or altered, or not to be the true accounts, the judge of the court is 
empowered to commit him to he tried for perjury before the court of circuit. 

Eighth. If a putwaree shall have been morn before a judge, or before a 
collector, or the officer of a collector, to any accounts that he may have been required 
to produce before the collector, or Ids offiuser, in a case in which the collector may have 
been empmeered to require him to produce such accounts, and the accounts shall 
afterwards appear to have been fahriccited or altered, or not to be the true accounts, 

collector is empowered to employ the vakeel of Govei'nment to p'osecute such 
patwBxee for perjury. In the coses specified in this and the preceding clause, if it 
shaU he proved to the satisfaction of the court that the acc-ounfs were fabricated, 
altered, or changed, by the orders, or uith the knowledge or connivance of the pro~ 
prietor or farmer of the estate, (he court shall impose such fine upon the proprietor or 
farmer so offending, as may appear to it propr, upon a consideration of the case, ami 
the situation and circumstances of the offender. 

Ninth. Up on the accounts of any village being ordered to be produced, if it 
shaU he found that no putwaree hai been appointed to keep the accounts of the raiyats, 
in conformity to the rules prescribed in clause second, the court, provided it be a case 
in which the requisition of the accounts may he authorized, shall Jine. the proprietor 
for the first offence, in such sum as it may judge proper, upon a consideration of his 
or her situation and circHmstances, and the nature of the case; and for the second 
effenee, twice the amount of the fine for the first; and for the third and every sub^ 
oequent offimfe, double the amount of the fine for the preceding one. If the accounts 
s^ll have been required by the collector, he is to order the vakeel of Qovernmewt to 
sue the proprietor on the part of Government under this section, for a breach of the 
rule in Ohme second. 

Tenth. The rules contained in this section, arc hereby declared equally appU> 
cable to di^fendent taluks, as to estates paying revervue immediately to Government. 

63. [^Bepeciled by Act XVI of 18Wi.]» 

64”~66. l^R’^ealed by Act VIII of 1885.] They ran aa follows: 

64. The proprietors of land, dependmt talukdars, and farmers of land, of 
every description, are to adjust the imtalm,ents of the rents receivable by thmn from 
their undcr-renters and raiyats, according to tJte time of reaping and selling the 
produce, and they shall be liable to hesttSd for damages for vu)t conforming to this rule, 

65. No proprietor of land, or dependent ^lukdar, shall contract any engou^e- 
ment, with awy under-farmer, or authorize any act, cointrary to the letter and meaning 
of iki$ regulation. 

■: 66. Zemindars, independent talukdars, and other actual proprietors of lan«|, 

44>cndent talukdars, fomaers of land holding famns immediately of Govemmeot, 
all persons farming lands of the ahove<^tQentioned descriptions of landholders 
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and farmers of land, and their respective officers, agents, servants, dependents, 
and raiyats, are prohibited from taking oognijsance of, or iutorfering in matters or 
causes coming mthin the jurisdiction of the courts of civil judicature, or the 
courts of circuit, or the magistrates, under pain of being liable to the payment of 
such fine to Government, and damages to the party injured, as the court of 
judicature in which they may bo prosecuted for the act, may doom it proper to 
impose and award. 

67. Clauses 1—4. [EfipeaZed hytAct XII of 1876.] ^ 

Fifth. In tho original rules above-mentioned, it was also directed, that 
if in any instance the I’egulations should appear inapplicable to the circumstances 
of any particular district, tho collector should attend to tho spirit of them, and 
carry them into execution in such mode as circumstances might allow, reporting 
any alterations or modifications which he 'might deem necessary. This rule is to 
bo considered still in force in forming any settlements which remain to be 
concluded, but it is not to be construed to empower the collector to exorcise any 
judicial authority. 

Sixth. It was further ordered in the original rules before mentioned, that 
if fi’om want of sufficient materials or infoi-mation, or on account of other 
impediments, the collectors should be unable to complete the settlement of all 
tho purgunnahs under their charge, agreeably to the jirescribed plan, within tho 
year 1197 of tho eras current in the three pi*ovinces respectively, tho settlement 
was to bo made for one year only, according to tho priuci})les Laid down in tho 
Itegnlatious of tho 25th April 1788, for tho settlement of 1196, the year preceding 
the 1st yeai‘ of the decennial settlement. 


A. D. 1822. REGULA^’ION VII. 

X Hopvilaiion for declaring the p'inciphs aceo'rding to which the Seitlemmt of 
tlie Land Itevemte in the Ceded and Cotupiered ProinnceSf including Outinek, Futtas- 
porOy and its iJe/pendencics, is to he hereafter made, and th-c pou'ors and duties be¬ 
longing to Collectors or oilier Olfficers employed in making, revising, or superintending 
settlements; for conlinning, with certain exceptions, the existing leases within the 
said Provinces for a^further term of Jive years; for defining, settling, and recording 
the rights and obligations of variorn^^ classes and persons possessing an interest m' 
the land, or in the rent or produce thereof; and foi' vesting the lievenm Authori¬ 
ties with judicial cognisance in certain cases of suits and claims relating to land, the., 
rent and produce of land. * 

Whereas the existing settlement of the land revenue in tho Ced6d>«Provinoe8 
will expire with the present Eussily yo^^r, and it has therefore hooome neoessaity 
to declare and enact the principles and rules according to whjph tho demand of ! 
the state is therefore to bo rugnlatod, and the manner in which future settlements 
and revisions of settlements are to 'be ooaducted;—and whereas, a moderate ; 
assessment being equally conducive to the true interests of Government and to ^ 
the well-being of its subjects, it is the wigh and intention of Government, 
in revising the existing settlement, the efforts of the revenue officers 
chiefly ho directed not to any gonetal and extensive enhancement of the^’nwiM^V 
but to the objects of equalizing the public burthens and of ascertaining, 
and recording the rights, iuterasts, privileges, and properties of all persomi'l^nd 
classes owning, occupying, managing, or cultivating the land, or gathering orlKs- 
poaing of its produce, or collecting or appropriating the rent or revennh paj^le 
.on EOOount oi land, or the produce of land, or payi^, or ree^ving any cesses, 
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contributions, or perquisites to or from any persons resident in, or owning, oc» 
copying, or bolding parcel of any yillage or mohaul; and whereas, with v these 
views and intentions, the Governor-General in Council has considered it to be 
expedient and proper, with the exception hereinafter specified, to continue the 
existing assessment in all cases in which the settlement has been fohned with 
zemindars or other persons acknowledged as proprietors or possessors of a per* 
nii^nent interest in the mohaul for which they may have engaged, until a new 
settlement can bo made, combining with the revision of the Government jf««»wa 
knd the deliberate investigation of the fadfcs, by the determination of which its 
amount must be regulated, a full inquiry into, and a careful settlement of the 
rights and interests of all classes connected with the land ; and whereas the 
same principles are applicable to tlic district of Cuttack, the purgunnah of J’^ut- 
taspore and its dependencies, of which the settlement will expire with the pre- 
Bi^nt Umleo year; and whereas it has appeared expedient to make 8j>ocial pro¬ 
vision for the early settlement of the districts of Gornckpore, the chucla of 
Azimgurh, the purgunnah of Puttaspore and its dependencies ; and whereas it is 
also advisable to provide for the revision of the settlement of the conquered 
provinces and of the province of llundleouud, pending the continuance of the 
existing leases; and whereas it is the desire of Government that the proceedings 
held and the records formed by the collectors, 'when making settlements or other¬ 
wise specially employed in conducting inquiries of the above nature, should bo 
such, as that all demands, claims, and snits may bo adjudged and determined 
acoording to the facts therein stated, until the same shall have been formally 
altered, or it shall be shewn by the result of a full iirvestigation in a regular 
suit, that the proceeding or record of the collector was erroneous or incomplote ; 
and wheioas it is necessar^rto declare and define the powers and authority to 
<•)» vested in collectors in the conduct of the said inquiries, and the adjustment 
of the difiPerences arising out of, or made known by them ; and whereas it fur¬ 
ther appears advisable that the Revenue oflScers should, in certain cases, be 
vested with authority judicially to i-eceive, hear, investigate, and determine 
suits, claims, and demands of tlie above description ; and whereas it appears to 
he expedient, to declare and explain the views and intentions of Government re¬ 
lative to the rights to be enjoyed and exercised by the suMer malguzars, or per¬ 
sons admitted to engage for tho payment of the Government revenue, and by 
persons collpcting the rents of tho land or revenue of Government, without 
wing subject to the payment of any portion qf it to the public treasury, such as 
Jaghirdars other owners or managers of lakkirag Imda, and it is particulalrly 
necessary in the case of estates held in puiieedaree or bhyachara tenure to m^e 
fuirthier p^^ision for protecting the sharers who have not been admitted to ea- 
^^emen^B^ih Government, against tho encroachments of the sudd&r ffiatguzar^ 

, imd likeww to geenro the latter against t^e consequences of the embezriement 
dr jaisappropriatiqu by the former, of the funds whence the Government revenue 
onght to be discharged. 

Por-the purposes and objects above specified, the following rules have been 
' abated, to be in force from tho date of their promulgation, thx’oughont the 
\ iGedsd and Conquered Provinces in, the district of Cuttack, the pergmnah of 
‘ ^Ptdiiaspore, and its dependencies. ^ 

'3. OJaum 1—5. [BepeaUd hy Act XVI of 1874.] 

‘f, If any zemindar and other malgfnrar. as aforesaid, who may now dfti 

be under engagement for the payment of the revenue demandable 
' 0*1 acoount of any mohaul^ shall be allowed the revenue autho^ 

poatinua in management of such wdha/al after the expiration, of 
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engagement, and sliall do at* diroct any act relative to the cultivation or manage¬ 
ment of such mohaul, ar the settlement, assessment, or collection of the rents 
of such mohaulf in, or on account of any year subsequent to the term of such 
engagement, such zmiimlar or other vmihjusar aforesaid shall be held to be res¬ 
ponsible on account of such year for the • same revenue as may have been de- 
*'mandable from him for the year preceding, unless otherwise specially agreed , 
upon. Provided further, that it shall be cbmpotent for collectors or other offioeM 
exercising the powers of collectors, wijjbh the sanction of the Board orco«Smi$^^f 
sioner to whom they may be subordinate, at any time, not being more than six 
months previous to the expiration of a settlement, to call upon the zemindars 
or other mahjtmirs, as aforesaid, to declare, whether or not they are willing to 
contitftie their engagements for the ensuing year; and if such zemindars or other 
malgmars shall not forthwith notify their i:ofusal to do so, they shall bo held to 
have agreed to such an extension of their leases at the existing assessment, andf 
so on, from year to year, as aforesaid. Zemindars or other malyfizars who may 
be allowed to hold on from year to year, shall not be chargeable with any addi¬ 
tional revenue on account of any year, unless the collector or other officer exer¬ 
cising the powers of collector, shall notify his intention to revise tho assessment, 
on or before tho commencement of auch year, unless where otherwise specially 
provided. 

See Beg. IX of 1833, b. 2. 


3. With respect to estates which are at present lot to farm, a settlement 

thereof shall be made on tho oxpii’ation of the existing leases for such a period 
as the Governor-General in Council may dii’eot. A preference shall be given to 
the zemindars or other persons possessing a permanent property in the mohauU, 
if willing to engage for tho payment of tho public revenue on reasonable terms: 
provided also, that in cases wherein such moJtauh may be let in farm, the term 
of the lease granted to the farmers shall not dxceed twelve years. The above 
rules shall likewise be applicable to estates now held kha^. So in any cases 
wherein the zemindars ajid other proprietors may refuse to continne their exis¬ 
ting engagements, or to enter into new engagements on equitable terms, it shall 
be competent to the revenue authorities to let the lands in farm, for such period 
not exceeding twelve years, as the Governor-General in Council shall appoint, or 
to assume tho direct management of them, and to retain them under. Mas man¬ 
agement during the period aforesaid, or such shorter period as may bo judged 
proper. Provided further, that if in any case it shall appear to the revenue’, 
authorities, that the continuance or admission of any raja, zemindar, talukdar, ot, 
other person, who may have engaged, or may claim to engage for ann|«»oAnai2 of ’ 
mohauls, or to tho management of such mohatil or mohauis, woulS^danger 
the public tranquillity, or otherwise bo * seriously detrimental, it shal^be tbelt; > 
duty to report the circnmstauce to Government, and it shall be competent ’ 

Governor-Glenoral in Oounoil, by an ^ order in Gounoil, to canso snob vio- 
haul or mohauls to bo held khas or lot in farm, for such term as may appear ex- , 
pedient and proper, not exceeding the period above spooified. 

See Beg. IX of 1825, . • 

4, In admitting particular parties to engage, it was m ^ no degr^ 
intentioa of Government to eompromise private rights or privileges,'. 

Vtst the sudder malguzars with any rights not previously possessed by 
ce^ng in so far as their interest in the land for which they may have 

be improved by the limitation of the Government demand,. or 
resignation in their favour of rights previonsly vested ^in On* 
i^^, or as it may have been found necessary with a view to the puaottniri^^ 

: 77 




THE SETTLEMENT LAWS. 


[sia. Til, laas. 


n^n of the pubjic does, to vest the mdder me^iMsarf bj speoial reg^latioii, with 
aathority of distraint, or other powers of coercion over the under-tenants. On 
the- contrary, it is the anxious desire of Government, and the bounden duty of 
its officers, to secure every one in the possession of the rights and privileges 
which he may lawfully possess, or be entitled to possess. In pursuance of this 
principle, it is hereby declared and enacted, that nothing in the above provisions 
for extending the existing leases, or iU the stipulations of the existing settle^ 
mente; do or shall be construed to bar the revehuo officers duly empowered in 
that behalf, from interfering to adjust the respective rights of the sudder malgv^ 
Sara and their under-tenants; nor shall any claims to a remission or abatement 
of revenue admitted on the ground of any decision or order passed in that 
behalfbut if such decision or order shall operate materially to reduce thft pro¬ 
fits derived by any zemindar or nialguzar from the mohaul owned or managed by 
him, it shall be competent for such zemindar or malguzar to relinquish his engage¬ 
ments, and the revenue officers shall in such case proceed to make a settleraeut of 
the moJtaul de-novo. 


5. First. The pi’ovisions contained in the existing regulations, regarding 
the lEdlowance to bo made to zemindars and other maJguzars who may be excluded 
from the management of mohanl owned or claimed by them, whether as malika- 
«a or nankasr, are hereby rescinded. 

S&Mwl, The proprietors of estate let in farm or held hhas shall be entitled 
to receive an allowance of vialikana, at such rate as the Board of Commission¬ 
ers, or other authority exercising the powers of that Board, may detoimine; any 
tiling in the existing regulations notwithstanding: the said malikana to be ap¬ 
portioned in cases in which several proprietors may have heretofore held an os- 
^fce under one common assessment, whether in joint tenancy or otherwise, ac¬ 
cording to the shares of each respectively j provided also, that the malikana al¬ 
lowance granted to the proprietonor proprietors of any mohaul, shall not in any 
case be less than five per cent, on the net amount realized by Goverameilt fro^ 
the lands j nor shall it exceed ton per cent, on that amount without the special 
sanction of the Governor-General in Council. Provided further, that if said 
proprietors shall in any case bo in the receipt of any perquisite or the pr^ts of 
any lands in lieu of the nankar formerly granted to them by the native Govom- 
mepts, or otherwise in ^consideration of their proprietary tenure, the amount of 
auph allowance shall be deducted from the malikana to whlbb they are by this 
section declared to bo entitled: provided al(?o, that this rule shall not apply to 
such zemindars as may continue in the occupancy of their tenures, whilst'the 
rmh^l in.^which they are included is held khas or farmed, or of any part of 
them, tht^fs to say, zemindars who may cultivate or lease their lands, and p^y 
t^e revenue to the farmer or Govern^ment officer; nor without the sp^ial sane- 
laqn of Government to any malguzar, zSmindar, or other proprietor or bolder of 
land who may dfreotly or indirectly continue to draw any allowance from the 
rq^ata of .the lands farmed or held khas: provided also, that malyn^ars not beiiig 
actual proprietors of the land included in the estate for which they may have 
fonnerly been under engagements, though recorded in the accounts of past set- 
ilements as zeminda/rs, talukdars, or the like, or being proprietors of a part only 
w STpeh lajid, shall not receive the above allowanoe on the Jumma of the estate, 
iswat ^haU receive such allowance in lieu of their title of management, as it ma^ 
to Government to be equitable to assign, in addition to the maKlKma to 
wi^h they may ^ entitled on account of any landi held by them in aota^ 
atMl of Which they may not retain the ocoupanoy; and no maUkt^ 
^OOjpnted to ^y st^der malgtmrr on aceoiiht of lau^, the acoupants of 

until he slmll have oata|[di$bea hisi 
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I’egnlair suit in a court of jastico or to the satisfaction of the Board. But in 
Bttoh cases, such provision will be made £(jr the intermediato support of tho 
party, as the Governor-General in Council may, on the recommendaticHi of the 
Board, see fit to direct. 

See S. D. A. 1868,886. , 

Third, Provided also, that if any xomindar or sudder malguaar shall ha!?e 
been called upon by a collector, or other officer exercising the powers of a 
collector, to state the highest amount of jumma, for the payment of«s\rhioli 
ho may be willing to engage, •and shall have stated the same accordingly; 
the sum so stated by such zemimlar or sudder malguzar^ and not the jfaoma. 
ultimately realized by Government, shall form the basis on which his wwait- 
^anc^allowance shall be adjusted; aud iu snch case, it shall and may be law¬ 
ful for the revenue authorities to limit the said allowance to five per cent, on the 
said sum, or to a portion thereof, according to the extent of the proprietary 
interest possessed by the said zemindar or sudder imlguzar. Provided also, that 
if a zemindar or sudder malguzar when so oailed upon shall fail to specify or 
tender any sum as aforesaid, then, and in that, case, the net revenue derived by 
Government from the mohaul on account of the year preceding that in which 
the collector or other officer aforesaid may make the said roquisition, shall be 
taken as the sum by which the amount of malikana (not being less than five, nor 
more than ten per cent, on the same) shall be adjusted. 

See 9 W. R., 102 ; 2 B. L. R., Ap., 163 5 4 B, L. R., 29 ; 19 W. R., 94. 

6. First. In cases wherein the existing engagements may be continued 
undei' the rule contained in Section 2 of this Eegulation, it shall and may be 
lawful for the collectors, with the s'anction of the Board of Commissioners, to 
enter, at any time in the course thereof, on a roviSion of the settlement, not¬ 
withstanding such continuance of the existing leases, and to adopt such measures 
as may bo requisite for ascertaining and determining the oxteift and produce of 
the lands and the amount of jumma properly demandablo therefrom, and for 
procuring and recording the fullest possible information in regard to tho rights, 
intei^ts, privileges, and properties of the agricultural community; and to 
determine the same with the same powers and authority as they now are, or may 
hereafter be entitled to exercise, in forming tho settlement of estates open to 
re-assessment. , • , 

Second. The said revision of tjie settlomont shall bo made village by village 
and mohaul by mohaul, and such number of mohauls shall be revised in each year 
as the Board, under the orders of the Governor-General in Council, may direct. 

Third. Such revision of the settlement shall not operate to ^turb the. 
existing ^gagements during tho period for which they may be contihiRed utt^er'. 
the provisions of Section 2. of this Regulation, in so far as sqph engagements !, 
r^te to the amount oijuw/rm demandable by Gevemmeut: bt^ the said en^ge- ' 
ments shall be held aud considered ^to include only such villages and lands a# 
may be specified in the proceedings or accounts of the settlement last couclmleaj 
and if on the revision of the settlement of any mohaul it shall be found tha^ ,' 
there has been any material error or concealment of lands belonging to unioh 
moAuttJ, the collector shall be authorised, subject to the orders the . ;; 

separately to assess the lands so Withheld from the knowledge of the .'t' 

authorities, in the same manner and with the same powers as he would ass^ ih 
unsettled mohaul. Provided also, that nothing in this, or the ]^tec€^g 
shall be construed to prevent the revenue officers from passing and enfor^l^ > 
sttoh orders in regard to the rights and iuterests to be enjoyed by the 
(diwees <Hr pjprsous conneeted with any wo&aa^ during tibe {period for whioh the 
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(rottlement has been extended, as they may or shall be authorized to 
pass or enforce, when adjusting the assessment of an unsettled mohaul. 

See 4 B. L. Bi>, 86, F. C. 

Fourth. It shall in like manner be competent to the collectors in the 
conquered provinces, and in tho province of Bundlccund, to enter on a revision 
of the settlement under th.e provisions contained in the preceding clauses of this 
section, during the continuance of the (xisting leases. 

tL First. When a collector in the ceded provinces or in the province of 
Cuttack shall have completed the revision cf tho settlement of any mohmls 
. under the rules contained in the preceding section, it shall and m^ be lawful 
for him, sulgeot to the orders of the Board of Commissioners and of Government, 
to grant to the proprietors, if willing to engage on adequate terms, renewed 
leases for such further term of years ^subsequent to tho year 1234 Fussily or 
Umlee, as the Governor-General in CouneiKmay direct. 

Second. The assessment to be demanded on account of tho years subsequent 
to the year 1234 Fussily, to which leases renewed as above may extend, shall bo 
fixed with reference to tho produce and capabilities of tho land, as ascertained 
at the time when the revision of the settlement shall bo made, unless under 
special circumstances justifying a prospective enhancement of the Government 
. demand. Provided also, that the amount of such assessment shall not be raised 
above that of the present jimnna, unless it shall clearly appear, that the not 
profits to be derived from the laud by the zemindars and others who may be 
entitled to share in the profits arising out of tlie limitation of the Government 
demand will exceed l-5th of that amount: and in cases wherein any increase 
may be demanded, tho assessment shall be so regulated as to leave the zemindars 
and others aforesaid a net profit of twenty per cent, ou the amount of the 
payable by or through them resjicctivcly. No abatement on the existing junma 
will be allowed, ufiless on the clearest grounds of necessity.* 

Third. The granted on such revised settlements shall be held only 

to secure the malguzars from further demand during the term of their respective 
leases, on aoconnt of tho lands specified in it, or described in the settlement 
roohakaree of the collector, with such allowance for error as may bo disranctly 
declared at the time of settlement. Zemindars and other persons entering into 
engagements will be required therefore to afford the fullest and most correct 
information in regard to the rucha of the mohauls for which they may engage. 

Fourth. In like manner it shall and may be lawful for collectors in tbo 
conquered provinces and in tho province of Bundlecund, to grant renewed leases 
for a further term of years subsequent to the expiration of the existing settle- 
meuf*, subject to tho same rules, restrictions, and provisions, as are enacted in 
the preeedmg clauses relatively to the ceded provinces. " 

Fifth, If rfny zemindar or other *6udUer malgtizar, the settlement of whoso 
estate may be rovtsed under the above rules, shall refuse to enter into suitable 
engagements for a further period beyond tho term of the then current lease, or, 
if after; such revision, the revenue authorities shall under any other circumstances 
deem it expedient to postpone taking further engagements for tho payment of 
the revenue of any moAowZs until tho Expiration of the current leases, it shall be 
oom^teut to them to do so; and in such case, the several rules contained iu 
Socfaoa 3. of this Begulation I’clativo to estates* of which the settlement will 
^ire with the present year, shall, on the expiration of the said leases, be and be 
held applicable to sneh mohauls. 


fiepealediiipart by Begulmden IX of 1888, e. 2. 
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Sixth. Tho same rules shall also be applicable to the several mohauU within 
the district of Goruckpore, the ohulah Azimgh|ir, tho pergunnah Putaspore and 
its dependencies, as they may respectively become, or be declared open for re- 
settlement. 

See Bog. IX of 1833, s. 2. • 

8. Whore the waste land belonging tjp or adjoining any mohaul, is very 

extensive, so as considerably to exceed the quantity required for pastur^e or 
otherwise usefully appropriated, it ^bal>be competent to the revenue officers to 
grant leases for tho same, to any persons who may bo willing to undertake the 
cultivation, in perpetuity, or for such periods as the Govern or-General in Council 
shall determine; and to assign to the zemindars or others who may establish a 
right of property in tho lands so granted, an allowance equivalent to ten per 
cent, on the amount payable to GovemmeniJ by the lessees, in lieu and bar of all* 
claims to or in the waste lands so granted, or such other perquisites or privileges 
as by the custom of the countiy they may appear in such cases entitled to 
receive. , 

9. First. It shall bo tho duty of collectors and other officers exercising 
tho powers of collectors, on the occasion of making or revising settlements of the 
land revenue, to unite with the adjustment of the assessment and the investi¬ 
gation of the extent and produce of tho lands, the object of ascertaining and 
recording the fullest possible information in regard to landed tenures, the rights, 
interests, and privileges of tho various classes of the agricultural community. 
For this purpose, their proceedings shall embrace tho formation of as accurate a 
record as possible, of all local usages connected with lauded tenures, as full as 
practicable a specification of all persons enjoying tbo ppssession and property of 
tho soil, or vested with any heritable’ or transferable interest in tho land or the 
rents of it, caiu being taken to distinguish the diffeiunt modes qf possession tuid 
pi*operty, and the real nature and extent of the’ interests hold, more especially 
where several persons may hold interests in the same subject matter of different 
kinds or degrees. This recoid shall in pntteedaree hhyachara villages or the like, 
include an acenrato register of all the coparceners, not merely the heads of 
divisions, such as the puttees, thokes, or hahrees, but also as far as possible of every 
person who occupies land, disposes of its produce, or receives rent as pi-oprietor, 
or as agent for one or more proprietors holding laud and disposing of its produce 
or receiving tho rents of it in commem, wdth a detailed statement of the interior 
arrangements adopted by tho brotherhood, for tho distribution of the profits 
derived from sources common to the coparcenency where any such exist, and for 
determining the share of tlie Government jumma, and of the village expanses 
which each parcener is to contribute, or tho other modes in which the •engaging 
parcener or intermediate puttmlars and lehfeedars collect from 4ho cultivators. 
A recoid shall likewise bo formed of the rates per hvegha of each description .of, 
Und or kind of produce, demandable frgm the resident cultivators, not claiming 
any transferable property in the soil, whether possessing the right of hereditary 
occupancy or not, and the respective shares of the audder malguzar or other 
manager and the cultivator, in lands cultivated under kunkoot, hataie^ or aimil ay 
engagements, with a distinct 8peci%ation of all cesses or extra collections made 
hy tho malguzar or village m^nagei* or olher.s. The names of all the village 
pdwarees and village watchmen shall also be registered, with a statement of the 
amount and nature of the allowances assigned to them. And all lukherag tenuiW 
shall be carefully recorded, with a specification of the nature of the tenure, f he 
information collected on tho above points shall be so armnged and recorded, m 
to admit oft an immediate infeiencc hereafter by the couris of judicature; it 
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beingp understood and declared, .that all decisions on the demands of the 
zemindars shall hereafter be regal|ited by the rates of rent and modes of payment 
avowed and ascertained at settlement, and recorded in the collector's 
proceedings, until distinctly altered by mutual agreement, or after full investi* 
gation in a regular suit: and all cesses or collections not avowed and sanctioned, 
nor taken into account in fixing the (Jovemmont shall be held illegal and 

nnauthorized, unless now’or hereafter specially sanctioned by Government. 

Second. Provided also, that it shall be competent to collectors and other 
offic^ as aforesaid (subject to the orders o| the Hoard of Commissioners) to 
grant pottahe to the several inof'iissil zemin^rs and raiyats, or other owners or 
occupants of land, for the land owned or occupied by them, specifying the 
amount to be paid by them, and all the conditions attaching to their tenuigp, and 
a register of all potiaks so granted shall form a part of the rool^a^orea of 
.settlement. 

,, Third. Provided, however, that if from the number of estates, of which the 
leases may at once expire in any district, or from any other special cause, it shall 
be found necessary for the security of the Government revenue, to take engage- 
ments from any zemindar, malgvzar, or farmer, without completing the detailed 
inquiries above directed, it shall bo competent to the Boards of Bevenue, or other 
authority exercising the powers of such a Board, to cause engagements for the 
revenue to be taken in the manner heretofore in use, reporting the circumstances 
to the Governor-General in Council: but the term of the engagements so taken 
shall not exceed five years, and the rules relative to the revision of the settle¬ 
ments of mohawh, of which the existing leases have been extended under the 
provisions of Section 2 of this Regulation, shall he equally applicable to estates 
for which such engagements shall be taken. 

flee 8.8, Beg. IX of 1833; 6 W. li., Act, X, 6 ; 7 W. B., 453; W. B., 8p. Act X, 42,1. L. B„ 
1, All, 278, 446. 

10. First. Of several parties possessing separate heritable and transfermble 
properties in any parcel of land, or in the produce or rent thereof; such 
properties consisting of interests of different kinds : it shall be competent to the 
Governor-General in Council to determine and direct which of such parties shall 
bo admitted to engage for the payment of the Government revenue; due 
provision being made for securing the rights of the remaining parties, It is 
further hereby declared and enacted, that it is and shall be competeat to the 
Guvernor-Geueral in Council, in confirming the settlement of any mohaul in 
perpetuity or for a term of years, to determine and prescribe tho manner and 
proportion in which the net rent or profit arising out of the limitation of the 
Government demand, shall he distributed among the different parties possessing 
m intorelt in the lands appertaining to such mohaul^ or in the rent ov produce 
of such lauds or mohaul. * • 

Second. In *04868 wherein any land appertaining to a mohaul hitherto 
recognized as the taiooha, zemindaree, or the like of one or more svdder malguzars^ 
may be owned or occupied by other persons holding under the eudder medguzatt 
ana possessing an heritable and transferrable property therein, or a hereditary 
right of oooupanoy subject to the payment of a fixed rent, or of a rent detmmin- 
able by a fixM principle, if the title of the said sudder malgma^, to engage for 
the ravenue be upheld, and generally in casos whprein the tenure d an inter* 
tuediiite malgvaar or manager between the Government and the proprietOTS or 
hereditary ooeupanis of the soil jaay be maintained, whether the (Sovemment 
i^TOune bo collected fi^m the zemindar, taUtkdar, or other herediiwry int^ 
wa^te or the mohaul be farmed or held khas, it shall Ite eom^patenf 

: the ooUector or other officer who may be employed ia adjostiug thg ytMasMl. til 
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be efltwssod on snob, mohml, with the sanction of the Board preyioaslj obtained, 
and subject to the orders and direction of that authority, to make a mofmdl 
setflement with each of the proprietors or occupants aforesaid, for the land 
possessed by him, and to grant such proprietors or occupants pottah$ defining the 
condition on which they are to hold their land, whether subordinate to the sudder 
tnalguzar or to the farmer or officer of Government employed in the khas 
management; and in all such coses, if engagements for the Government revenue 
of the mohaul be taken frdm the ^intermediate hereditary malgma^f the 
particulars of the mofussil settlement, when approved by the Board, shall be 
endorsed on the pottah to be granted to the swlder matguzar, or shall be so 
incorporated with the engagement taken from him as to form part of the same. 

Third. In cases in which two or moro persons may possess a joint property 
in any village, mohaul, or parcel of land, or,in the rent or produce of any village, 
mohaul, or land, or in any pari of such* village, mohaul, land, rent, or produce,* 
the property of such persons consisting of interests of the same kind, whether of 
the same extent or otherwise, as well as in cases wherein such property in any 
tnohaul, village, land, produce, or rent, may bo* sepamtely possessed by pjtriieB 
subject by pi’escriptivo usage to common obligations, whether existing or 
contingent, it shall be competent to the collector or other officer exercising the 
powers of collector, subject to the orders and direction of the Board and of the 
Governor-General in Council, oitlier to make a joint settlement with the parties 
collectively, or a majority of them, or with an agent appointed by them, or a 
majority of them, or to select one or more of them to undertake the management 
of the mohaul as audd&r malgnzars, due advertence being had to tho wishes of all 
the coparceners, and to tho past custom of the village or villages comprized in 
tho mohaul. , • 

Fourth. When it shall bo determined to make a joint settlement for any 
village, mohaul, or parcel of land, with tho pa^’ties posscssingp therein a joint 
property as afoi'esaid, tho collector or other officer making the settlement shall 
give notice of his intention by a written proclamation to be stuck up in some 
public place within the village, mohaul, or laud, and shall require all persons 
possessing therein a property as aforesaid, to attend, either in person or by, 
representative duly authorized in tho matter, within a reasonable period, at a 
stated place and time, and to declare their apgreemeut or ^on-agreemeut to the 
juntma proposed to bb assessed on the village or laud. * 

Fifth. If any person or persons, when summoned as above, shall refuse, 
neglect, or omit to attend, either in person or by representative, such person or 
{lersons shall be held to bo bound by the decision of the majority of those who 
may attend in agreeing or disagreeing to the jumma, and his or their^interests 
and estatel shall, unless otherwise specially allowed, be held responsible for the 
Government revenno, and be liablo to salb in the event of any arrdiar aocming on 
acoonnt of the settlement. * 

Sixth. If any person or persons shall attend, and shall object to the jumma 
proposed to be assessod, then should a sottlemeut be made with the other parties 
present, the objecting parties shall bo left in the enjoyment of the same rights an# 
inter^ts, as they would enjoy in the event bf the mohaul being farmed or h^' 
hhas ; and in so far as regards the lands, to which such rights and interests 
tach, the other pai'ceners, if tbsir engagements be extended thereto, shall W 
oonsidsred fanners of the Government revenue, to hold the same under leaSH^ cd 
Bueh term as may be determined and agreed upon under the general roles, 
cable to lands for which the proprietors may refuse to engage. \ ’ 

Sev^th. When any or portion of a molietal held by of 01^ 

timiihg proprietors mputt^a^ee or bh^acharot tenure or the like,, shall, be let 
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in farm or held khws, the rent demandablo from the proprietors of snoh mohaul 
or portion of moJiaul on account of' the land occupied and cultivated by ^them^- 
selves, shall be adjusted by the rates payable by raiyats 6 r other resident oulti< 
vators not having a heritable and transferable property in the soil, for lands of a 
similar description in the same or in the adjoining villages, with a deduction of 
five per cent, on account of malikam, or such other rate, not being less than five 
per cent, as Government may determine, 

Eighth. When it shall bo determine^ to make a settlement of a mohaul of 
the above descriptions with one or more of the parceners selected to manage, 
collect, and account for the public revenue as sudder malguzar, then and in that 
case, the interests of the non-engaging parceners shall not be hold answerable 
for the default of the mdder malgazars, save and except in so far as may be spe¬ 
cifically provided. Such’ parceners shall, until regularly separated, continue to 
tiold their lauds as subordinate proprietors, subject to the payment of rent or 
revenue to the sudder mnlguzar at the rates and in the mode heretofore in use, 
excepting in so far as that usage may be affected by the determination of Gov- 
orament in regard to the distribution of the net rent or profit derived from the 
limitation of the Government demand, or by the rules now in force, or hereafter 
to be enacted, for vesting the mdder malguzars with specific powers over the 
subordinate tenants in the collection of the rent or revenue demaudable from 
them. The responsibility attaching to the persons selected as sudder malguzars, 
and the conditions under which they are to hold that title of management, will 
in each case, be specijieally declared at or aftei* the time when the settlement is 
confirmed. The conditions and limitations under which the subordinate pro¬ 
prietors shall be admitted to separate engagements, will also be similarly de¬ 
clared. • 

Niri^ Provided further, that in all cases wherein different parcels of land 
f belonging to any snohaul may bo separately owned and occupied by different pro¬ 
prietors, or by different bodies of proprietors, it sliall be competent to the Boards 
of Revenue, or other authority exercising the powers of that Board, to cause a 
separate settlement to bo made for ilio land owned and occupied by each pro¬ 
prietor, or by each body of proprietors, and each parcel of land for which 
a separate settlement may be so made, shall bo held exclusively responsible for 
the revenue assessed upon it. Provided also, that if the sevei’al parties possei^* 
sing a joint property or sejiarate properties subject to a common obligation as 
aforesaid, or any of them, shall apply to a 'collector or other oflficer making or 
revising a settlement, to have sepaiuto possession of their several share or 
shares in such joint property, or to be admitted to separate engagements, it shall 
be competent to such collector or other officer, with the sanction of the Board, 
or other authority to which ho may he may be subordinate, to make i partition 
of the property among the different i^rtios according to their respective in¬ 
terests, and to mdke a separate settlement with each of them, or with such as 
may desire to enter into separate eugagenfents. 

Tenth, In all cases wherein any proprietors may be excluded from engage¬ 
ments, the collector shall be careful to let it be known, that all persona posses¬ 
sing a property in the mohaul are entitled to have their names recorded in the 
‘Tocmakaree of settlement, with the amount or tate of the assessment domandable 
from each. • ' 

ll; First The collector’s proceedings in forming the registry above di- 
lacted, shall be fooinded on the basis of actual possession, and t^t officer shall 
la eyeiy instance be careful to record the precise nature of the atithori^ on 
wiuoh the in his books may be i^iade. In conformity with the above 

pnncjiple, it shall Ih) competent to the collectors or other officers vdbten mwlriiig 
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orreTtsiDg settloments, or otherwise deputed to inTestigate and deteminethe 
oiiotiiastanceB of any rwkaul, and the natuse of the tenures connected with it, 
to correct the errors or omipsions of former settlements by admitting to engage* 
ments, or entering on the public records the names of persons found in the bemd 
fide possession of land, or in the receipt rent under a proprietary title, and in 
such oases, the collector will hold an oflB.cial proceeding, explaining fully the 
grounds on which ho may act. • 

12. First In cases in which the proportion of the Government and 

village expenses payable by each f)roptietor and by each body of proprietors 
oompi-ised in the several puttees, hehrees and other divisions of an estate held 
ia.nd6r putteedaree or bhyachara tenure or the like, may have been originally fixed 
on a measurement of the lands occupied by each, with reference to the quanti^ 
in cultivation, and may be liable by the usage of the country to periodical ad¬ 
justment on the same principle, if the eolloctor or other officers making or revising 
the settlement shall be satisfied, by examination of the putwarees' accounts or 
otherwise, that the contributions paid by any proprietor or body of proprietors 
^ aforesaid, are materially in excess of the amount justly demandable from them, 
it shall be competent to him, with the previous sanction of the Board, to cause 
a new distribution to be made of the revenue and charges payable by each, with 
reference to the above principle, and to such resolutions as Government may have 
jmssed relative to the apportionment of the net rent or profits arising out of the 
limitation of the Government demand, and in the performance of this duty to 
employ the canoongoe, and such person or persons as he may jndge it advisable 
to appoint, and to settle the jumma payable by the differeut parties according to 
the award of such person or persons, or otherwise, as shall appear to be jnst and 
equitable. . . 

Second. In like manner in eases in which the several propriet||n8 shall be 
entitled, not only to an adjustment from time to time of the jumnm payable on ^ 
account of the lands occupied by them, but likewise to a periodical partition of 
the lands of the village with reference to the share recoMed as belonging to 
each, it shall be pompotent to the collector to cause a fresh partition of the iwdii 
and adjustment of thojumnia to bo made as above prescribed, and at the same time 
to fix and declare the period from which the arrangement finally settled is to 
have effect, and to adjust the claims of the parties relativc(,to the revenue interme¬ 
diately paid by them as may appear equitable. Provided, however, that no such 
partition or adjustment shall be firtal, until confirmed by the Board of Commie* 
sionors, or other authority exercising the powers of that Board : provided also, 
that if any parties shall dispute the existence of the usage under which the par¬ 
tition of the lands shall have been made, and shall claim to bq restonjqd to pos¬ 
session of* the lands which the collector ma;j have transferred to another, or shall , 
consider himself entitled to the benefit of a new partition of the *lands oomprised 
in the mokaul to which he may belong in any case in which lihe collector nmy 
have refused to order it, it shall be competent to the said party to bring a reguiitf 
suit in the zillah court against the person or persons to whom the lauds may 
have been transferred, or tho person or persons who may resist the partition, tq 
try the justness of the collector’s decision*; but if tho existence of the nWi|^ 
shall be admitted or established, it%hall not be competent to the courts of 
cature to question the ibcuracy of the partition of the land or adjustment df 
jwnma, and whenever the decision of a collector for the partilwn of any Iqad ' 
shall be set aside, it will of coarse belong to the revenue authorities tb 
the with reference to the interests of the parties asdefi.ned and t^llaiS; 
by ^ final decision of the courts of judicature, and to the oonditiohs of 
nure, wad twany general or special resolution of Government rMati^ to the dl^ 
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tribation of tho not ront or profit arising oat of tbe limitation of the public aa* 
sessment. o 

13. Collectors and other ofiicors exercising the powers of collectors shall 
not, unless where specially authorized in the manner prescribed in this or some 
other regulation, do any act tending to disturb possession, but shall leave the 
adawlut to investigate in a regular suil all claims of persons not in possession, 
but deeming themselves entitled to be ,so. ♦ 

1^. First. Collectors making or revising settlements shall, in oases in 
which any dispute may exist in regard to the nature of the tenure of any 
person occupying the soil, be competent to declare, in an official proceed¬ 
ing to be incorporated in the roohakaree of sottloment, the natui'e and extent of 
the interests actually possessed by such occupant, referring to the denomipation 
heretofore applied to him only as one means of proof in regard to tho nature of 
the interests, but staling at length, with specification of any examination he may 
take for his satisfaction, the grunnds of his determination ; so also in cases of 
dispute regarding the extent of the interest belonging to any sharer in a village 
or villages held under or the like tenure, such sharer 

having actual possession of a portion of such village or villages, or being in tho 
actual receipt as proprietor of a share of the joint profits of the land, it shall be 
competent to the collector to decide the point in the first instance in his rooba- 
karee of settlement, and to enforce his decision, leaving tbe party who may deem 
himself aggrieved to seek redress by a regular suit in the courts to try tho right; 
but nothing herein contained shall be construed to authorize the courts to inter¬ 
fere with the decision of the collector in regard to the amount or proportion 
of jumma to be assessed on any parcel of land, or in respect to tho quantity and 
description of land to be ^assigned in partition to the holder of any specific 
share of ^ joint estate. 

Second. Tli^ above rule shall not be construed to emi)ower collectors, unless 
otherwise authorized, to take cognizance of any claim to receive a larger portion 
of tho common profit than the claimant has hitherto enjoyed, or to hold a larger 
portion of the village or villages than ho has hitherto oooupiod. 

Third. The decisions pa-ssed by the collectors under the above powers, if 
not altered or annulled hy the Board or by Government, shall be m aintained by 
the courts, unless on investigation in a regular suit it shall appear that the pos¬ 
session held under such a decision is wrongful; and nothing herein contained 
shall be understood to authorize any court to* interfere with tho decision of the 
revenue authorities relative to the jmima to be assessed on any moftaul or por¬ 
tion of a mohaul, or to the extent and description of lands belonging to any 
mohdtd, that may be assigned on the partition of the same to the several porce- 
nera oonoVned. t 

Fmrth. If any person shall confplain to a collector or other officer making 
or revising the seKitlcment of any mohaul, that he has been wrongfully dispossess¬ 
ed from any lands, premises, crops, orcluu;-dB, pasture grounds, fisheries, wells, 
water-courses, tanks, reservoirs, or the like, within such mohaul, or of the rents, 

C duoe, or profits of such lands, premises, &c., the like os aforesaid, or that he 
been wrongfully disturbed in the* possession thereof, it shall be competent 
to the oolleotor or other officer aforesaid, to inquire into the matter, and if the 
party so wmpimning shall appear to have been in posses^n in the year preced* 
log in which the complaint is brought, and there shall otherwise be reason 

hoBTi violently or wrongfully dispossessed or disturbed, it 
Saalir TO competent to the collector to restore or confirm himj recording the 
grounds of his determinatjon in a roobakaree, and the opposite party shall in snch 
be left to b|tng a regular suit in court to try the question of right. In like 
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ntanner should a collector or other officer as aforesaid, find that there exist in 
any tmhaul of which he may bo making or revising the settlement, an^ disputes 
relative to the possessioa of lauds, premises, or the like, which it may be 
expedient to adjust, it shall be competent to the collector or other officer 
aforesaid to pass a decision determining the point of possession, leaving the 
question of right, if further disputed, to bo settled by the result of a regular suit 
in the adawlut. * 

Fifth. The above provisions shall be held to apply to all cases in wiiich a 
zemindar or under-tenant, whether farmer or raiyat, having by special deed or 
prescriptive title a right of occupancy, shall have been wrongfully ousted from 
the occupancy of lands held and cultivated by him in the preceding year, or in 
which*the rents or profits of any land which were received by such dispossessed 
party in the preceding year, shall be withheld from him, wi^out a legal award 
or a voluntary act of the party involving tfio transfer, renunciation, or relinquish: 
ment of such rents and profits. Bat the above rule shall not apply to any case 
in which the complaining party may have executed any deed, purporting to be a 
relinquishment of possession, unless it shalh have been established by somo 
judicial proceeding, that such deed was extorted by force and terror, nor to any 
cases wherein the complainant shall have in any way lost or relinquished posses¬ 
sion previously to the commencement of tho year preceding that in which the 
complaint may be preferred. 

See I. L. fi., 1 AIL, 613 j 1. L. K., 4 CaL, 63. 

15. In the settlement of any rosumed itiohaul held, or pretended to bo held 

under sunnuds from the ruling power, or from tho amils or other officers of the 
Government, whether such lands shall have boon heretofore subject to the pay¬ 
ment of revenue or otherwise, it shall be competent to the collector or other- 
officer making the settlement to hear, try, apd determino all claims to the 
property and possession of the land comprising such moJuiul, or the rents or 
produce thereof, anything in the existing regulations notwithstanding, and 
subject to tho orders and direction of tho Board of liovenuo, or other authority 
exercising tho powers of that Board, to give possession to, and conclude a 
settlement with the party who may appear to have the bust title, leaving other 
claimants to establish their claims by a regular suit in tl^e zillah or provincial 
court, by which, according to the viduo of the interest at stake, all decisions 
passed by the revenue authorities under this section may on such suit being 
fully heard, sued, and determined, and not otherwise, be revised, annulled, or 
altered. The above rule shall not extend to lands held free of assessment under 
grants made by, or at tho request of tho proprietors themselves, or {heir 
i-epreseutatives, the settlement of which shall ordinarily bo made with the parties 
in possession, if willing to engage on adequate tcims. * 

16. It shall be competent to the Governor-General in Cotfticil to grant to 
a collector making or revising the settlement of any mohanlf whether the same 
may have been held by a lahheraj tenure resumed, or being inalgnzaree, may have 
become open to resettlement in ordinary course, special authority to hear, try, 
and determine as above, all claims to tho pit>perty and possession of the lajroB 
lying within such mohdul, or the rent or produce thereof, and to give possession 
to party who may appear to have the best title, subject to the orders Mid.; 
direoUon of the Board, and further subject, as above, to the revision of the mUa^ 
at provincial court on a regular suit; provided also that whenever spn^ 
authority may be given to any collector as aforesaid, notice of t^ ordi^ el 
Govemment shall be published by a proclamation within the mohauiaf to 

the Anthoiity so given may extend j and it shall be the duty of oolleotoie 
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and the Boards to seo that such proclamation is dtily made. But no decision, 
passed by a collector nnder this or rny other section whereby each notification is 
required, shall be disturbed by any court o£ judicature, otherwise than after a 
full and regular investigation of merits on the plea that proclamation was not 
made. 

17. It shall be competent to collectors and other officers engaged in making 
or revising the settlement of any pergunnah, mouzah, or other local division, on 
the application of persons claiming a lighc of property in lands held free of as¬ 
sessment, or at a mocurreree^'umma, uDc^r neqaestioned grants from the ruling 
power, or from the amil, or other officers of Government, and situated within, 
or adjoining to such pergunmh, moitzah, or other local division, to receive, try, 
and determine the claim; and if satisfied that the applicants do possess, lor 
entitled to possess ja, hereditary and transferable property in the land or the 
prodnee or rent thereof, the collector or other officer, with the sanction of 
Gk>verument previously obtained, shall be authorized to conclude a settlement 
with them on behalf of the laMerajdar or moctirrereedar, for such period as 
the Governor-General in Councy may direct, and shall grant to each of the 
said proprietors poUahs, defining the conditions on which they are to hold 
their lands, subordinate to the lakherajdar or mocurrereedar. It shall farther 
be competent to the coUcotor, under the orders of the Board of Commissioners, 
to fix and declare the amount of malihanah or other proprietary allowance 
to be paid by such lakherajdars or mocurrereedars to the said proprietors, in 
the event of their being divested of the occupancy and management of their 
lands : provided, however, that either party who may be dissatisfied with the 
decision of the collector as to the question of the right of property, shall be 
at liberty to contest the same in a regular suit in the adawlui; but the courts 
shall not interfere to alter the terms on which the settlement may have been 
mhde by the coll&Qtor with proprietors, or the amount of malikamh granted to 
such persons. 

18. The collector shall in cases of doubt be the judge of the question of 
juiisdiotion, subject to the orders of the Board and of Government, and the 
courts of judicature shall not disturb possession given by the collector, exespt 
on a regular suit, and on a decision as to the right. 

12. Fw»i. It sht^.ll be competent to collectors, when prosecuting the abovO 
inquiries ot bearing and trying the above suits or otherwise, when authorized in 
that behalf by the Board to which they may be subordinate, to require all stidder 
mahuzart and other persons owning, occupying, managing, or cultivating any 
lands within or in the vicinity of the mohaul to which their inquiries may mt- 
tend, or gathering or disposing of the prodnee thereof, or collecting, enjoyinjg, 
or appropriating any rent or revenue derived therefrom, os well as the gonuuh- 
tahs or other agents employed by sudh persons in the management or onltivatilcm 
of the land, or ih the collection of the rent, produce, or revenue thereof, to 
attend and prodnee all acconnts or other papers which they may respectively 
poMess rriative to such lands, prodnee, rent, or revenue, and to examine the sahl 
persons on oath, or hulufnamak, to the truth of the acconnts produced, or on 
iony other matter relating to sneh acdonnts, or regarding the lands, prodnee, rent, 
or revenue of the mohaul, or the rights and interests attaching to such lands, pro- 
dnee, rent, or revenue; provided, however, that uc person shall be compelled to 
^^er on oath or solemn declaration, any interrogation regarding matters wlmre- 
m he may have an immediate peiaonal interest in conceal^ the truth, or in ut¬ 
tering what ie Mbh, not being an interest arising out of few, favour, or reward, 
or any corrapt baigain or agreement with wotlmr party. 

Smd. TheruJesoentainedin Seetioa 11, Begohito U of I8l«* rdotivttlo 
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the mode of serving process on persons who may be required to attend and pro¬ 
duce accounts under the provisions of that !B.egulation, shall be and be held ap¬ 
plicable to processes issued by collectors or other officers under the rules con¬ 
tained in this Eegulation. In like manner the provisions of Sections 12 of the 
said Regulation shall be applicable to all j^twarees, goinmhtahs, or other persons^, 
by whom the accounts of any lands rega'l'ding which the said inquiries may have 
been instituted may bo kept, and who, after being duly summoned as aforesaid, 
may neglect or omit to produce any of the accounts required from theia, or to 
give their evidence regarding them, or Vho may deliberately give a false deposi¬ 
tion on oath or solemn decoration when summoned and examined as aforesaid, 
or who may alter, fabricate, falsify, or mutilate the accounts which they may be 
requised to produce: provided furth^ that colJectoi's and others officers em¬ 
ployed in the settlement of the land revenue, or iu any of iuquirios specified 
in this Regulation, shall bo vested with all the powers and authority which are 
or may be lawfully exercised by collectors in cases depending before them under 
Regulation II of 1811), and the rules*contained in clause third, sections 13, 14<, 
and 19 of the said regulation, shall be and bp held applicable to all persons 
who may be summoned by any collector or other officer aforesaid, or who may 
resist the process of a collector issued under the rules of this Regulation, or who 
may refuse to take an oath or subscribe a solemn dcclamtion when I’equired, or 
who may deliberately give a false deposition on oath, or under a solemn declara¬ 
tion taken instead of an oath, or may cause or procure another to do .so. 

20. First. The powers specified iii sections li, 12, 14, 16, 17, 18, and 19 
of this Regulation, shall be ordinarily exercised by collectors when employed in 
making or revising settlements of the land revenue, and shall extend to all the 
lands comprized in thQ jpergurvuah in’which ho may be. so employed ; but it shall 
bo competent to the Gjpvernmont by an order in Council, to be publicly proclaim¬ 
ed in the district, to restrict the authority of collectors and otli^r officers making 
settlements in such manner, and to such extent, as he may, from time to time, 
judge expedient. In like manner it shall be competent to Government to vest 
such collectors as may, from time to time, be judged fit, with a special authority 
to receive, try, and determine in the first instance, subject to a regular suit in the 
adawlut as above provided, all or any of the questions of the nature specified in 
the aforesaid sections, though the said collectors may not Ji)e engaged in making 
or revising a settlement of the land revenue; and to vest in such of the collectors 
as may be thought proper, authority (either generally or within such limits as 
may be, from time to time, detennined) to receive, try, and determine by’ 
summaiy process, all suits for rent which may be preferred by z&mindars, 
dors, or other svdder nuilguzars, or farmers of land, or by any perE|pn in their 
behalf, against any dependent taluTcdaf, zemvndar, under-renter, raiyat, or other 
under-tenant of whatever denomination; as'well as aU applicatiofis by raiyats and 
the under-tenants contesting the demand of a sudder rmlguzar^v former, and all 
complaints preferred by raiyats or other under-tenants of whatever description,' ' 
against landholders or farmers of land, or their respective agents or represent-; 
ativos, on account of excessive demand or undue exaction of rent, whether levi^ 
by distraint or otherwise, as well as alf suits relative to the adjuatmeui ‘ 
accounts between landholders and farmers of land or under-tenants of whatev^' ’ 
description, with their snretiqp, or with any agents or persons ompli^ed hj 
in the management of land, or the collection or payment of the rent of lidld!, add 
to all other matters immediately connected with the demand, receipt, or p&^eni 
of the rent of land, whether malguzaree or or^with the rent of oreWds^ 

pasture grounds, and fisheries, commonly denominated jphMlhav* bwtktirf aM, 
yiilW* iiith any other asset of the laud revenue not incln^ in tha soyer 
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abolished, together with all complaiats of the non-deliveiy of poitahs when 
demandablo under the regulations, «r complaints of the prescribed receipts not 
being given for actual payment of the rent, and generally complaints of any 
deviation from the regulations, or from the established usage of the country 
relative to the matters aforesaid, or any violation of subsisting engagements in 
disputes respecting tlm rent and occupancy of land, between landholders or 
formers of land, and their under-tenants of whatever denomination. 

Se^hj. 1, Act X of 1859, Reg. IX of 1833, b. 

Second. The appointment of the collector to the discharge of the above 
duties, and the extent of the jurisdiction to be assigned to him, shall be notified 
by proclamation in the district, after such, manner as the Governor-General in 
Council may direct; and after the publication of such notice, all summary suits, 
actions, applications, &’nd complaints of tthe above nature, and referring to lands 
or the rents, produce, or accessions of laud Tying within tho jurisdiction assigned 
to the collector as above, which may be prefeiTcd in the zillah or city adaiolnt by 
any nudiUr malgiizar, zemindar, taluJcdar, farmer, raiyat, or other proprietor or 
uudor-teuant of land, sliall, immediately on being received, bo referred for trial 
to the collector, to whom also all such suminai’y suits depending at the time shall 
be transferred: provided also that in such cases, parties having suits or 
complaints to prefer of which tho cognizance may be vested as above in the 
collector, shall be at liberty to prefer them to that officer in the first instance. 
It shall in lilce mauncr be competent to the Governor-General to fix by an order 
in Council tho period at which tho special powers given as above to a collector, 
and the authority to bo ordinarily exercised by those officers on the ocoasion of 
making settlements, shall cense and determine. 

Tkird. No complaint or apjrJieatiou of the nature specified in the preceding 
lOfouses, shall be received by a collector under the rules of this Begulatiou unless 
the plaint or applfcation slmll ha^'e been preferred within the period of one year 
tiftor the cause of action shall have arisen. 

21. In summary suits for rents and the like, wherein special rules have 
boeu prescribed for regulating the process of the courts, the collectors shall be 
guided by the same rules, aud shall exercise tho same powers aud authority os 
are or may be lawfully exorcised by the zillah and city judges. In other cases 
falling under their cognfzance, according to the provisions of this Regulation, 
the ordinary jirocess for securing the atttmdance of the defendant or party 
otherwise impleaded, shall be to issue a notice reciting the matter, and requiring 
tho defendant or other party to attend in person or by reprosoutative, at such 
time and place as may be made choice of by tho collector for conductiiig the 
investigatfon: should any party fail to attend after being served with {^notice of 
the above description, or should the r«tum of the nazir or person employed to 
serve the notice be, that after diligent search the party or parties cannot bo 
found, proclamation shall be made in writing to be stuck up at or near tho 
ordinary residonco of the party, stating that after fifteen days from the date of 
publishing tho same, the case will bo liable to bo brought up for trial and 
judgment, and any party implicated who, having been served with the notice 
above described, shall fail to attend, or who ^hall continue to absent himself, 
will be as much bound by the judgment that may be passed, as if he or they Imd 
been in attendance to plead. 

22. \Uepealed by Act X of 1859.] 

23. First, It is hereby declared and enacted, that in so far as concerns the 
■a fttftmo ning and examination of witnesses, the penidties for false testimohy, for 
riMocdance of i^rooosa, contempts^ and all other mmiliup matters, oonnootod with 
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cases under cognizance before the collectors of land revenno, or other officer, by 
virtue of the powers vested in then3( by this Rggulation, or any other regulation, 
whereby collectors are vested with judicial powers, their cutcherree or office for 
the tinje being shall be deemed and held to bo a court of civil judicature. 

Second. Provided also, that tho regular suits which may bo brought to 
contest decisions passed by collectors, under tho powers vested in them by 
sections 11, 12, 14, 15, 16, 17, 18, 19, and gO, shall be of the nature of an appeal 
to court in its regular jurisdiction from a summary award. It shall not tj^refor© 
be necessary for the collector or oliher officer of Government to bo a party in 
the action. 

Third. Collectors of the land revenue are hereby empowered to execute all 
award| made by them under the rules of this Regulation, in cases wherein a 
specific sum of money shall be adjusted to be due, or any costs or damages be 
awarded; the collector decreeing tho samershall proceed to fevy tho amount for 
the party in whose favour it may be adjudged by tho pi-ocoss in use for the 
recovery of arrears of tho Governmefit reA'^enue: provided, however, that he shall 
not sell any lands, houses, or other real property in satisfaction of any judgment 
passed in favour of any individual, on a summary inquiry. In cases wherein 
possession of hinds, houses, watercourses, or the like may bo adjudged, it may 
and shall be lawful for the collector making award, to deliver over possession in 
tho same manner and with the same powers in I'egard to all contempts, resistance, 
and tho like, as are or may bo lawfully exercised by the courts in giving posses¬ 
sion to an auction-purchaser: and tho zillah or city adawlnts shall support tho 
collectors in the exercise of the above power, and shall give effect to any orders 
passed by them in punsuanco of it, in tho like manner as if the same Imd been 
passed by themselves. Collectors aue further hereby empowered to place one or 
more peons, mirdahs, suwars, or the like, to aid in tho maintenance of possession 
for the party to whom it may be awarded, in case of his deemirig such a meastire 
necessary or expedient. 

24. First. It shall and may bo lawful for a collector or other officer exor¬ 
cising the powers of collootor, pro])aratory to making or revising a settlement as 
aforesaid, to depute any tehsildar, canoongoe, ameen, or other fixed or temporary 
officer, to any village or niohaul, whether the same be managed by a zemindar or 
farmer, or be held I'has, to inquire into the various matters which such collector 
or other officer is required or cmjiowercd to investigate, in order* to form a 
settlement in the mode prescribed by this Regulation. Any such native officer 
so deputed as above, shall he doomed to be vested with the power of summoning 
jmd examining putwarees, gomashiahs, or other persons by whom the accounts of 
tho village or mohaul may bo kept, in the same manner and with^tho 'same 
powers as»is provided for officers deputed under Section 25, Regulation XII of 
J817. Furthermore, in case the collected 01 * other officer may m prescribe, the 
said tehsildar, or other person shall be empowered to make a measurement of the 
village or mohaul, into which they, may bo deputed, and to summon any 
mocuddums, pudhans, radyats, or other residents, and to call upon them to point 
out t^e boundaries of such village or mohaul, and to furnish information as to all 
matters relating to the land and the rights *and interest attaching thereto : and 
any person contumaciously withholding information from an officer deputed as 
aforesaid, shall be liable, on tlip same being established to the collector’s satis*' 
faction, to the same penalty as is prescribed for putwarees refusing to attend Or, 
give evidence. 

Second. Provided also, that any person who may, by force or thiootji, 
obstruct or resist the execution of any legal process, requisition, or order of a 
colleotor or*othor revenue officer shall, in addition to tho penalties prescribed by 
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ibe existing rognlations for such act, be liable to a fine not exceeding two 
bnndred rupees, or to imprisonment in the dewaimy jail for a period not exceed¬ 
ing two months ; the said fine or other penalty to be adjudged by the collector 
after proceeding duly held and recorded, and the sentence to be immediately 


on thp responsibility of the officer issuing or executing the same; and if any 
affray or breach of the peace shall occur in cpnsequence of any resistance or ob* 
struotion being made or attempted to be made to the legal process or order of a 
collector or other revenue officer, the parties resisting or obstructing such pro¬ 
cess or order, shall be punishable for the affray or breach of the peace, the 
revenue officers shall not be liable to any criminal prosecution on that account. 

. 25. [UspealU,ly Act XX of 1865.] 

26. No other pleadings shall be required from the parties in such suits, 
than a plaint and answer, provided that if tne parties should, at any time, wish 
to file an amended plaint, or an amended answer, or any explanatory motion, 
snoh subsidiary pleadings shall be received. 

27. \RefeaJed hy Act XII of 1876.] 

28. It sWl be competent to the collectors to hear and determine such suits 
ia whatever part of the district they may occasionally be or reside, provided that 
every hearing and decision be in public cutcherree, or in some other place open to 
the public, and in the presence of the parties or of their constituted agents or 
vakeels, if in attendance. 

29. First. The decisions of the collectors on all such suits shall be ap¬ 
pealable to the Board o4 B«venue or other authority exorcising the powers of 
that Board. The petition of appeal shall be presented either to the collector or to 
this Board, at the,option of the party, and shall be written on stampt paper of the 
valne of two rupees, but no petition of appeal shall be received after the expira¬ 
tion of three months from the date of the decision, unless sufficient cause shall be 
shewn for the delay to the satisfaction of the Board. Provided also that the 
Board shall not be required in ordinary cases to go into a regular investigation 
of the merits, but shall be authorized to dismiss the appeal without further in- 
vestigation, in all cases in which, on a consideration of the final roobakaree of the 
collector, tlmy may nut see ground to consider the decision of that officer to be un¬ 
just, erroneous, or doubtful, or his proceedings in the case irregular or imperfect t 
provided also that in all oases in which the collector may dismiss the suit for 
non-attendanoe, or on some other ground of default, without an investigation of 
the nfierits of the case, it shall be competent to tbe Board to direct a new trialf! 
and in cases in which he may neglect or delay the investigation or deoisioa of 0 
suit without sufficient cause, it shall bo competent to the Board to interfere, and 
to cause the colleoter to proceed upon the inquiry into, and determination of it. 

Second. No pleadings except the petition of appeal shall be required in 
such appeals, nor shall any fees be taken by the Board on the exhibits oridually 
4ied, or on aay further documents which the Board may think it neoesiHry to 
call for. '• 

Third, If the parties choose to employ in the pleading of such appeals-jklije 
sa^ agents or vakeels who were previously eiqployed by them in the original 
suit, no further mooktarnmmh or vakalutnamah sh^l be required of them. ;, 

Fou/rih, The respondent shall receive notice of the appeal, but shall not bo 
oompelled to appear in person or by valceed, and'the appeal shall be dooidod op' 
;t^ merits of ^e ^so, notwithstanding hi^ absence, ia the same manner as if ^ 
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Fifth. The decision of the Board shall bo final in as far as concerns the 
resnlt of the summarj inqhirj of the collector, and shall be rendered in a Persian 
roohakaree written o» stamped paper of the value of two rnpees. 

Sixth. Any person, however, dissatisfied with the summary jnd^ent of the 
collector or the Board, and desirous of a/norc full and formal decision, shall be 
at liberty to prefer a regular suit to try the merits of the case in the zillah or 
other similar or superior court in which it*may be cognizable. In such oases the 
summary judgment of the collector, if not reversed or staid by the Bosjud, shall 
bo carried into effect, notwithstanding^he institution of the regpular suit. 

Soo 8 B. L. It,, 624. 

30. All persons having claims oy complaints to prefer of the nature of those 
made Cognizable by collectors, under tlie provisions of this Regulation, and not 
wishing to avail therasclvos of the summary process authorized in that court, 
shall bo at liberty to institute their cljlims or complaints iu'the first instance by 
a regular suit before the local vioomiff, or in the zillah or city a^anvlut^ or pro¬ 
vincial court of tho division, according as the suit may be cognizable in these 
courts respectively, under the general regulati?)tts for the administration of civil 
justice. 

31. First. Whenever a regular suit may be instituted in the civil court, 
with a view to set aside or alter a summary judgment passed by a collector, the 
proceedings hold on the summary inquiry shall be called for by precept from the 
conrt, and filed on the record of the case. 

Second. Provided also, that no such suit shall be cognizable by, or referri- 
blo to any register, sadder aineen, or moonsiff, and all registers, sutler ameens, 
and moonsifs, shall in cases tried ,by them bo held and bound by the decisions 
passed, and records prepared, by collectors or other revenue officers under the 
provisions of this Regulation, unless tho same shall have been rescinded, or al¬ 
tered by tho Board, or by the zillah or othor similar or supefior court on a re¬ 
gular suit. 

See seotion 2 , Act XXY. of 1837. 

32. The collectors shall transmit to the Boards such periodical reports of 
the causes decided by, or depending before them, as tho Boards may direct, and 
the Boards will also furnish to Government such abstracts of those reports, aud 
such reports in tho'cases received and determined by them in appeal, as the 
Governor-General in Council shall from time to time require. 

33. Firsts It shall be competent to collectors, or other officers exercising 
the powers of collectors, to refer to arbitration any disputes cognizable by them 
under the provisions of this Regulation, as well as any questions or dj^puies of 

•any kind flespeoting land or tho tenures therein, or the rights dependent thereon 
that may dome before thorn, provided the parties consent tb that mode of 
adjustment, and on award being made, to cause the sumo to*be executed. In 
referring cases to arbitration under the above provision, and in their general 
proceedings relative to such suits, the collector shall be guided by the rules 
contained in Regulation XVI of 1793, aud the other corresponding enactments, 
and in Regulation VI pf 1813, in so far as the same may be applicable, and Shall 
be tompetent to vest in the arbitratbrs the same powers and authority in regard 
to the summoning aud examination of witnesses, and the administration of oaths,' 
and to enforce the orders passed by the arbitrators under such powers, in the 
same manner as the courts of judicature are empowered to do; and all aw|tds 
made on such references shall, when confirmed by the collector, have the ssme 
fepree and validity as a regular decree of the adawlut, and shall not he liable to he 
reversed or* altered, unless the award shall be open to impeachment on the 
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groond of corrnption or grons partiality, or ahall extend beyond tbe antifaority 
given by tbe submission, of tbe parities, and such ground of impeachment shall ite 
established in a regular suit in the zillah, city, or other superior court, wherein 
the case may be cognizable. 

Second, In rfaerring any dispute to arbitration, the collector shall be care¬ 
ful to specify in his proceedings, and in the deed of arbiti'ation, to be executed 
by tbe parties, the precise matter submitted to the arbitrators ; aud if the award 
first icade by tbe arbitrators shall not include all the points submitted to them, 
or shall be otherwise incomplete, it shall 'oe competent to the collector again to 
refer tbe matter to them, with directions to perfect their award. 

Third. The pergunnah mnoongoex and kdmldars nmy bo appointed arbitrators 
in any case refoiTcd to arbitration under the above rules; any thing* in the 
existing regulation^ notwithsianding. 

' Bee Sb. 5-10 of Beg. IX of 1833. 

34. Firat. When a collector, or other oflicer exercising any of tho powers 
vested in collectors by the lulqg of this regulation, relative to complaints of 
dispossession or disturbance of the possession of lands or pi-omiscs, shall learn 
eitbof by a reference from the magistmte, or by a report from any other public 
officer or otherwise, that any disputes exist within the tratst placed under his 
jui’isdiction relative to any lands, premises, crops, orchards, pasture grounds, 
fisheries, wells, watercourses, tanks, roservoins, or the like, likely to terminate in 
a breach of tho peace, it shall and may be lawful for the collector or other officer 
aforesaid, to require the contending parties to aitoud in person or by represent¬ 
ative at a stated time aud place, and after investigating the case in the 
presence of tho parties, or their repi’oscntatives, or sucli of them as may 
attend, or referring it to arbitration as above prescribed, to decide the case 
in the same mi^aner as if it had boon brought before him by the complaint 
of one of the pai-ties: provided also, that if the fact of previous lawful pos¬ 
session cannot be ascertained, it shall bo competent to the collector, subject 
to the orders and direction of the Board, to decide on tho question of right, 
and to give possession to one of the contending parties, leaving the other 
party to contest tbe decision by a regular suit in court. But no snob decision 
shall be passed by any^collector, until he shall have instituted a careful inquiry 
into the fact of possossiou, aud tho Board shall be careful to see that this 
restriction is observed: provided further, that in such cases it shall be competent 
to the collector to attach the disputed lands, premises, &c. as afpresaid, and to 
appoint an officer to the management of the same, retaining in deposit the. rents 
aad*pro4ace, or such portion thereof, as may remain after discharging any public 
revenue demandablo therefrom, with the charges of management, untile one of the 
contending pari;ies shall be placed id po^ssession. 

Second. Whenever any magistrates or joint magistrates shall have before 
them ^y suit, complaint, or information relative to any dispute regarding lands, 
promises, .crop, watercourses, or the like, which may appear likely to terminate 
in a breach of tbe peace, or which it may otherwise be desirable to bring to on 
immediate decision, it shall be the duty of such magistrate or joint magistrate, 
in cases in which the collector shall bo vested with the recognizance of such 
actions, to certify tho ease to that officer, and tbs collector will then forthwith 
proceed to investigate and determine tbe case under the rules above prescribed; 
provided also, that in all cases of forcible dispossession, or forcible distiirbanne 
of possessim, the collector shall invariably tmusmit to the magistrate or dinnt 
: ^magistrate, a copy of the first proceeding held by him in the cose, and aw » 
.^,encpy of the 'roobimaTe*i containing his award. • 
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Third. The collootor shall iu all such eases aso eveiy proper means for 
indneing the parties to refer their disputes to Arbitration, in like manner as the 
dewanny courts are directed to do. 

35. Whenever the term “ Board of Revenue ” or “ Board of Commissioiiors " 
may occur in this or any other Regulation, the same shall be held and considered 
to apply to any Board, oommittee, or commission, and to any member of such 
Board, oommittee, or commission that may* be vested by the Crovernor-General 
in Council, with the powers and'anthority of the Board of Revenue, saae mid 
except in so far as may bo otherwise sflecially declared and provided. In like 
manner all rules in this or any other Regulation, whereby any duties or powers 
may be prescribed for, or vested in collectors, shall be held and considered to bo 
equall)! applicable to any officer exorcii^ng the authority of collector, under the 
orders or with the sanction of the Governor-General in Council. 


A. D: 1825. REGULATION IX. 

A Regulation fo7'extending the operation of Riegulatioii, VII of ; for authori¬ 
zing the revenue authorities to let in farm estates under temporary leases, on 
the default of the malguzars, or to hold the same khas for a term of yeaxs; 
for modifying and adding to the rules contained in Regulation II of 1819, and 
for making certain other amendments in the existing Regulations. (See Act 
XV of 1874.) 

Whereas the provisions of Regulation VII of 1822, are in force only within 
the Ceded and Conquered provinces, in the district of Cuttack, and in the pm- 
gunnah of Puttaspore and its do[)eadencies : and whereas there are within the 
other provinces belonging to this pi’esidency #arioas inohauh and tracts for 
which a pormanent seUlement has not yet been concluded, and it appeal's to be 
advisable that the revenue authorities should be vested, in re^rd to such 
mohauls and tracts, with the same powers as belong to the like officers within 
the ceded and conquered provinces : and whereas the principle of the rules con¬ 
tained in the said regulation, relative to lands held free of assessment or at a 
mocurreree jnmma under special grants, is oq^ually applicable to such temu*es in 
all parts of the country; and it appears to bo likewise expedient to make provi¬ 
sion for the occasional exercises by fhe revenue offioera in the lower provinces, 
of tlie powers specified in the said rognlation, for the snmmary trial of certain 
suits between individuals, subject as therein provided to an appeal to *the 
adawUit by a regular suit: and whereas a frequent recourse to the sale 4)f lauds, 
for the recovery of arrears of revenue in dijitricts of which the assessment haa 
not been fixed in perpetuity, being inexpedient, it appears to J?e necessary and 
props? that the revenue authorities should be empowei’ed to let iu &rm for a 
term of years the estates of defaulters* under temporary leases, or to hold the' 
same khas for the purpose'of making a raiyatwar settlement, where that measuro 
may be deemed advisable : and whereas it has appeared to be expedient to mo* 
dify and to add to the provisions contained in liegulation II of 1819 : and whet^ 
the rales prohibiting the collection ot sayer duties, and the provision contain^ 
in Section 39, Regulation IX* of *1810, having been considered applicable to geV«iiM( 
items of sewaee collections or cesses levied by the moXgmars and others ^oijiob^ 
purposes, and according tc ancient usage, which it would be iniurious to 
it appears to be expedient to provide for the oontinuauce of suoh collei^Ohs; 


* Bi^ealed. hy VI qf 1863. 
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when Banctioned by Government: tbe following rules have been enacted, to be 
in force from tbe date of their promulgation, within the provinces belonging to 
the presidency of Fort William. 

2. First. The provisions contained in danse sixth, Section 2, and in the 
thirty-three following sections of Regulation Vll of lb22, are hereby extended to 
all lands (including jaghires, tnocim'erees, and other tenures hold free of assess¬ 
ment or at a quit rent under special grant) not iuclnded within the limits of 
estatesvfor which a permanent settlement has been concluded in the manner 
prescribed by Regulation VIII of 1793, ahd Itogulations II* of and XXllt of 
1795, as far as the same may be applicable. 

Second. The said provisions shall likewise be in force in all estates, which 
may now or hereafter be held hhas, during* the pciuod for which they may be so 
managed. • 

* Third. The provisions aforesaid shall, also apply to the Sunderbunds, the 
hill'^ndB of Bhaugulpore, and other extensive forests and wastes, not included 
within the limits of pergunnalts, ^nouzahs, or other revenue divisions, specified at 
the time of settlement as belonging to the mohauh then assessed; as well as to 
all estates bordering on such forests or wastes. 

3. It shall bo competent to the Governor-General in Council to vest any 
collector, or other officer exercising the powers of collector, within the provinces 
of Bengal, Behar, Orissa, and Benares, with the several powers specified in Sec¬ 
tion 20, Regulation YIl of 1822, in the manner specified in the second clause of 
that section, within such local limits as may from time to time appear to bo 
advisable: and the several provisions contained in Section 21, and the fourteen 
following sections, shall apply to the several pergunuahs or other local divisions 
so placed under the jurisdiction of the collector, or other officer aforesaid. 

4. Whenever an arrear of revenue shall accrue on account of any mohaul, 

for which an engagement may hajvo been taken from the proprietors or persons 
recorded as proprietors, not being an estate of which tbe assessment has been 
fixed in porpefuity, and the malguzars shall fail to discharge the same within 
one mouth of the date on which it became due, then if there shall appear to be 
any objection to the sale of the estate, and the arrears cannot otherwise bo re¬ 
covered (on which points the decision of the revenue authorities is to bo held 
conclusive,) it shall be competent to the collector, or other officer exercising the 
powers of collector, with the sanction of the Board, and sab*ject to the orders of 
Government, to annul the existing engagements with the malguzars^ and to let 
the mohaul in farm for such period, not exceeding fifteen years, as the Governor- 
Gen^l in Council may appoint, or to hold the mohaul under khm management 
for a like*period. In such cases, if the mohaul shall yield a higher juimna than 
tliai for which the may h§.ve^ engaged, the excess shall in the fiirst 

place be appropnigted to the liquidation of the arrear due ou account of it, or 
such portion thereof as the farmer may not have separately agreed to discharge 
or as may not otherwise have been recovered, and, out of any surplus remaining, 
the wdlguzars shall receive such malikanah, not being’ less than 5 per cent, nor 
more than 10 per cent, on the assesspient of the last year of their engagement, 
as the Governor-General in Council may direct. 

5$. First, The following rules are enacted in modification of Sections 
5, % 8,10,11, 13,15, 22, and 30 of Regulation II bf 1819. 

Second. Whenever a collector, or other officer exercising the powers of ool- 

• Jlepeaied hfi Adt !X7J o/ 1878. 
i f by Act rn of 1868. 

: See Hog. m of 1828, S. 2. 
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lector, shall visit or be about to visit any mohaul, for tho pui'pose of making a 
settlement in the manner proBcribed in Begnlation YII of 1822, it sliall bo com* 
patent to him, by a notification to bo stucfc up in some conspicuous place within 
such mohaul and each village thereof, if consisting of several villages, to require 
all persons holding lands free of assessment, or at a fixed j'wmma within or ad¬ 
joining to the village or villages in which tho lands of such tuoliaul or any part 
thereof may be situated, to appear before him either in person or by vakeel within 
a reasonable time, not being less than one month from the date of such dsotifica- 
tion, at such place within the mohaul aft ho may select for holding his office, and 
to attend him from day to day while ho may continue within the mohaul, with 
all sunnuds or other writings in virtue of which they may possess the lands, or 
undew which tho lands may have beofi or may bo claimed, to be held free of 
assessment or at a fixed junma, together with any evidence, they may desire to 
have taken in supjHjrt of their claims. ’ * 

Third. It shall likewise be competent to collectors and other officers afore¬ 
said, when engaged in the settlement of any mohaul under the rules of the 
regulation above-mentioned, or ])reparatory thereto, to measure or cause to be 
measured, without a previous reference to the Board of Revenue, all lands, 
whether malyuzaree or lakheraj, belonging or adjoining to tho village or villages 
in which such w-ohaul or any part thereof nmy be situated. 

Fourth. When the collector or other officer aforesaid shall have commenced 
tho settlement of any mohaul, in regard to which he may have issued a notifica¬ 
tion as aforesaid, and shall propose to hear tho claims of persons holding lands 
free of assessment or at a fixedj7n»wia, and to receive their mnnuds and other 
writings as aforesaid or any of them, the period fixed in the notification for the 
attendance of such parties being arrived, ho shall cm 'the day preceding that on 
which ho may intend to hold procoeduigs in the said cases or any of them, notify 
such intention by an ishtahar stuck up in his office, and in some place, open to 
the public, within the moJuiul. 

Fifth. If any person holding land free of assessment or at a fixed Jawiam as 
aforesaid, shall fail to attend either in i)orson or by vakeel after notico being 
given in tho manner above prescribed, the collector’shall bo competent to proceed 
ea> parte to investigate the title of •such party to hold the land in his possession 
free of assessment; and with the sanction of the Board of Revenue to resume 
tho said lands, if tlioy appear to bo held on an invalid title. Nor shall any 
person defaulting as above, or ifeglectijig to appear and give answer when 
required to do so in tho manner proscril*od in Regulation II of 1819, be entitled to 
stay the resumption and assessment of his lands, under the rules contained in 
the 22d section of tliat rogixlatioa. Provided further, that the rule oomtainod in 
clause edbond, Section 13, Regulation II ^of 1819, sliall bo held applicsible to 
such peisons, as well as to persons who'may appear when summoned under the 
pi-ovisipns of that regulation, or in tho manner hereinbefore provided. 

Sixth. It shall be oompetont to collectors and other officers making settle- 
meats as aforesaid, either to complete the investigation of the claims of persons 
bolding land free of assessment or at a fixed jumma, under the rules of the 
fifteenth and following sections of Regulation II of 1819, with the modification 
hereinafter provided, during the ^ogress of tho settlement; or to limit theip 
proceedings to the ascertainment of the land actually held under such tenut:^, 
and the record of the title-deeds produced by the parties; postponing the further 
investigation of the case to a future peiiod. When any collector or othdi; officer 
may postpone the investigation of any case as ^oresaid, be shall at the same lime 
notify to the party the time and place at which tho further i&veatlgaUon is to be 
held, or if oiroomstauces prevent him from doing so, he shall before reanming the 
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inqaiiy give the party one month’s notice to attend: and on the failure of any 
party to attend when so warned, theoColloctor or other ofdcer aforesaid shall be 
eompetont to proceed to try the case ex parte, and with the sanction of the Board, 
to resume and assess the lands. 

Seventh. Collectors or other officers, who may proceed to investigate claims 
to lakheraj lands during the progress of a settlement, shall follow the rules of 
the fifteenth and following sections of Begulation II of 1819, in all cases wherein 
the partus may attend and deny the liability of theii' lands to assessment, subject 
to the modifications hereinafter provided. ’ 

Eighth. No lauds shall be resumed by a collector, even though the parties 
may confess that they are liable to asse-ssment, without the sanction of the 
Board of Revenue, save and except as hereinafter provided: but on wsuch 
confession duly attested, which will of course supersede the necessity of any 
further inquiry, it shall be competent to the Board forthwith to direct the lands 
to be assessed, unless the same be held by village or zemindaree servants in lieu 
of wages, which shall not be resumed without the sanction of Government. 
Provided also, in all cases wherein ij; may appear to the Board, that the resump- 
tion of lands held free of assessment would occasion serious distress to the 
holders, it shall be their duty to submit a report of the circumstances to the 
Governor-General in Council. 

Ninth.* The provisions of clause first, Section 23, Section 25, and Section 
28, Regulation VII of 1822, shall be applicable to cases investigated by 
collectors, under the rules of Regulation II of 1819, or under the provisions of 
this Regulation. 

Tenth. It shall not be necessary to use siampt paper, for the proceedings 
held, or exhibits filed before the vevenuo authorities in cases originating with a 
collector, or other officer of Government, claiming to assess land held free of 
assessment. But tl*e said authorities are authorized in the said case, as in all 
other cases wherein they may exercise judicial powers under the provisions of 
the existing regdlationa, to award to witnesses their reasonable charges, anH to 
levy the same, as well as all costs adjudged by them, by tho process in force for 
the recovery of arrears of Government revenue. 

Eleventh. Persons claiming to hold lands exempt from revenue shall, with 
their petitions of pkint, deliver to the collector or other officer to whom fJiie 
same may be’preferred, all sunnnds aud other writings on which their claim may 
be founded; and shall insert iu the said petition a fall specification of the several 
particulars required to be registered by the rulc.s in force, relative to tho registry 
of rentfree tenures, and of the grounds on which their claim is founded. If the 
claim shall,(involve only the interests of Government, tho collector shall proceed 
without delay to investigate tho case, giving, however, eight days’ previotls notice 
to the party of thd day on which he ma!y pt'oposo to bring it to a hearing ^n the 
mode proscribed foi^the civil courts. If tho claim shall be against any indivi¬ 
dual singly or jointly with Government, tho collector shall servo him with a 
notice containing a statement of the demand, and requiring his atteudauoot in 
{i«rson or by vuJ^el duly authorized, within the period of one month, with any 
'“papers or evidence be may desire to produce in denial of the claim ; and on the 
appearance of such defendant, the collector, hfter allowing him to inspect and 
^tixamiwe the claimant’s petition of plaint and the writings therein referred to, 

^11 upon him to deliver within the period of seven days a statement of the 
n bisections he may desire to urge against the claim. In such coses no other 
shall required from the parties than a plaint and answer, but it shall 

. .. - --- - - " II..—. — ..M.1 S 1..- 11 

■y''/.; • See Act XS oflSBS. * 
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and way be lawful for pollectors to receive and record such subsidiary pleadings 
as way appear requisite for tbe elucidation af the morits of the claim. Golleotors 
shall proceed to investigate every such case as soon as j)OBsiblo after the answer 
of the defendant shall be , received; giving, however, as aforesaid, eight dayti 
previous notice to the paiiiee, of the day.on which ho may propose to bring it to 
a hearing. Provided, that in cases wherein the parties concerned, or their 
authorized representatives, shall desire on consent (the same being signified in a 
written petition or ikrarnamaih to be filed with the proceedings) tt^have a® 
immediate decision, whether thte ca^b shall originate in a claim on behalf of 
Government or in the suit of an individual, and whether tho proceedings of the 
collector shall be held under tho provisions of Regulation II of 1819, or tinder 
thoswof tliis or any other regulation touching the matter, it shall be competent 
to the collector to proceed forthwith to the investigation and decision of the case 
without issuing any formal summons or notice. . • 

Twelfth. Whenever a collector or other officer exercising the powers of 
collector, shall be of opinion, that any tract of land belongs to Government, and 
that no individual has hondjide possession thoyeof, it shall be competent to him, 
by a notification, to bo stuck up in his cutchnrree, in the zillah court, and in tho 
cutchen-ee of the eanoonfioe, momisiff, or tlianadar, to whoso jurisdiction the land 
in question may belong or adjoin, to require all claimants to tho same to appeal* 
before him within a reasomible time to be fixed by the Hoard of Revenue, not 
being less than six weeks from the date of such notification ; and on the appear¬ 
ance of such claimants, to proceed to investigate their claims in tho manner 
prescribed by Regulation II of 1819, for investigations relative to the liability 
of lauds to bo assessed as herein modified. Provided further, that if tho collector 
or other officer aforesaid shall decide that none of the claimants have hond^Jide 
possession of the lands in question, and his decision shall be aflb'raed by the 
Board of Revenue, the said lands shall be at tjie disposal of •Government, until 
the same shall bo adjudged to bo private property by a decree of court on a 
regular suit. Provided also, that all such suits, if preferred* by one of tho 
claimants before tho collector, shall be dismissed with costs unless instituted 
within six wrecks of the date on wliioh the Board may affirm the decision of that 
officer, and that the rule contained in clause second. Section 13, Regulation II of 
1819, shall bo strictly applied to sucli suits : nor shall any suit be admitted on 
the part of any per5on who may not have aiipeared before the colloelor pursuant 
to notice, unless he shall bo able ttf show good and sufficient cause for his non- 
appeamnee, and sliall apply for permission to suo within six weeks of his being 
informed of tho Board’s decision. Provided further, that if tho party 8l\p,ll not 
prosecute his suit within six weeks of being permitted to sue, the sirit shall be 
dismissefl with costs. ^ 

6. • It shall be competent to the Gbvernor-General in Council, by an oMer 
in council, to vest any collector or other officer who may be *deputed to hold a 
local inquiry within the limits of any miohaiil, with tho same powers and authority 
in regard to all lands hold free of assessment within or adjoining to the village dr. j 
villages, in which the lands of such moliaul or any part thereof may be situated^. : 
and for the investigation of all claims touching such lands as by the foregoing; > 
provisions are vested in collectors ^baking settlements in the manner prescrib^ 
by Regulation Vll of 1823: •and also from time to time to depute collectdrs' 
or other officers aforesaid for the purpose of ascertaining, recording, or mvieati* 
gating the said claims in the manner above prescribed. 

7. The particulars of all lands held free of assesement within all 

and vnohauU of which the settlement may be made under the provisions of 
R^latiod VII of 1822, shall be fully recorded in the proceedings of the oolloetor 
or othm^ officer making tlie settlement. ^ 
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8. ITothingr oontained in Bogulation II of 1819, or in any other Regulation 
in force, shall affect or be considered to affect the provisions contained in Section 
10, Regulation XIX of 1793, Section 11, Regulation XXXI* of 1803, and in the 
corresponding enactments applicable to Benares, and the conquered provinces, 
relative to grants illegally made subsoqrently to the dates specified in the said 
rules respectively: and in all cases, in which it shall be established, to the 
satisfaction of the revenue authorities, that any lands now held free of assess¬ 
ment, w“Te subject to the payment of revenue at the dates aforesaid or subse¬ 
quently thereto, and that they have noB been thereafter exempted from the 
payment of revenue under the authority of the G-ovornor-Gonoral in Council, nor 
adjudged to be exempted from payment of revenue under a regular decree of 
cotti’t; it shall and may be lawful for the fiaid authorities forthwith to resume 
and assess the said lands ; save and except in cases wherein the revenue of the 
same may belong ,to a zemindar^ taltikdar, or other malguzar, with whom a 
permanent settlement has been concluded: nor shall the provisions of Section 
22, Regulation II of 1819, apply to such cases. „ 

9. It is hereby declared and enacted, that the rules relative to the abolition 
of sayer duties, and the provision contained in Section 39, Regulation IXf of 1810, 
are not and shall not be held to be applicable to any item of sewaee collection 
levied by malyuzars and others according to ancient custom, which has been 
or will bo sanctioned by a collector or other superior revenue authority, not being 
a tax on the transport, export, or import of goods or merchandise, or other tax or 
duty specifically prohibited : but after the settlement of any village or mohaul 
shall have been made in the manner specified in Section 9, Regulation VII of 
1822, the rules adverted to shall bo “applicable to all cesses and collections not 
sanctioned in the manner specified in section 9, Reg. VII, 1822, 


, A. D. 1828. REGULATION IV. 

A Regulation to declare, and extend the. powers to he exercised hy Collectors, when 
malting ur revising seltlemAnts, under the provisions of liegulation VII of 1822 
—passed hy the Governor-General in Council, on ike, 7lh August 1828 ; corre- 
apovding with the 2i^h Sawun 1235 Bengal era; the. Vlth Sawun 12-15 Fussily, 
the 2ht}t Sawun 1235 Willaity; tlu’ VZfh Sawun 1885 Sumbut; atid tlte 2bth 
Mohurrum 1244 Migeree. 

Whereas it appears to be expedient tliat the powers specified in Section 16, 
Regulation VII of 1822, should bo genciully vested in collectors and other 
officers performing the duties of collectors, when employed iu making or revising 
settlements aoconding to the provisionu ofi.that law, and that the jurisdiction of 
the said officers in‘3uch cases should not be barred hy summary decisions passed 
by magistrates or joint magistrates, under _tho rules of Regulation XV of 1824 ; 
the following rules have been enacted, to be iu force, from the date of their 
promulgation, throughout the provinces subject to tho presidency of Fort 
William. . 

2. First. It shall be competent to all coUectors and other officers engaged 
in making or revising tho settlement of any mohaul, to hear, try, and determine 
all claims to the property and possession of the lands lying, or alleged to lie 
within the same, or the rent or produce or any appurtenance thereof, and to give 

* Bopealed by Act XIX of 1878. 
t Bopealod by Act VI of 1863. 
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possession to the'party who may appear to have the best title, subject to the 
orders and directions of the Board to which j:hey are respectively subordinate, 
and further subject to the revision of the zillah or provincial court on a regular 
suit. And no decision passed by a collector under this section, shall be disturbed 
by any court of judicature, otherwise than after a full and regular investigation 
of the merits. * 

Second. In modiheatiou of the rule contained in Section 3, Begulation XY 
of 1824, it is hereby declared and enacted, that summa^ decisions passed by 
magistrates and joint<niagistratos,^nder the authority given to them, may be 
revised, altered, or reversed by collectors, or other officers exercising the powers 
vested in them by this Regulation, intimation of such revision, alteration, or 
revers^ being invariably given to the magistrate or joint magistrate of the 
division in which the original decision was passed, and the parties in whose 
favour judgment may be passed by the collectors or other officers above-mentioned, 
shall be maintained in possession, until the decision shall be altered or reversed 
by a superior Board or by a competent civil court, on the institution and deter¬ 
mination of a regular suit. 

Third. If in any case, in which a collectoi' or other officer vested with the 
powers of collector may have held proceedings under Regulation VII of 1822, 
previously ^o the enactment of this Regulation, it shall appear to the Board of 
Revenue or to Government, that justice has been denied to any one because of 
his not having exercised the authority, which such officers are, by this Regulation, 
empowered and required to exercise, or in consequence of his jurisdiction having 
been disallowed, it shall be competent to the Board and to the Governor-General 
in Council, to direct the said officer, or any other officer exercising similar 
functions, to hold supplementary proceedings, for tlie trial and determination of 
the claims of the party so appearing to be aggrieved, with the same powers as if 
he had originally proceeded under the present regulation. 

Fourth. To prevent doubts as to the period, for which collectors and other 
officers aforesaid are to possess the powers vested in them by this Regulation, 
and by Regulation VII of 1822, in regard to any mohauls of which the settlement 
may have been or may be about to be made or revised, it is hereby declared and 
enacted, that they shall be hold and considered to be engaged in making and 
revising such settlement from the date on which they may have issued or may 
issue orders for adjusting the boundaries, for measuring ally of the laiyis, or for 
making a census of the inhabitants o} any village or portion of a village belong¬ 
ing to such mohaul, of which intimation shall be given to the magistrate or joint 
magistrate within whose division the village shall be situated, up to the day on 
which they may be informed that the settlement, ns made and revised by them, 
has been i^pally confirmed by Government. During the aforesaid pdHod, tho 
powers vested in magistrates and joint ngigistrates by Regulation XV of 1824, 
shall be suspended in regard to all mohauls, of which the settleu^ent may be so 
in progress : and the said officers shall be guided, in respect to such imhauU, by 
the provisions of clause second. Section* 34, Regulation VII of 1822, by which 
they were required to refer to the revenue authorities disputes regftrdliig lands^ 
premises, crops, watercourses, and the like. «Aud all police officers are requi^ 
to give immediate and efficient support to collectors and other revenue offioets iit. 
the execution of their duties. 
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A. D. 1833. REGULATION IX. 

A B/egulation to modify certain portions of Eegulation VII. of 1822, and Begula- 
JF. o/1828 ; to provide for the more speedy and satisfactory decAsion of 
jndidai questions cognizable by officers of revenue employed in making settle¬ 
ments tinder the above Begulations; for enforcing the production of the village 
accounts; for the more extensive employment of native agency in the Revenue 
dep'>,rtmeHt; and to declare the intent of section 5, Regulation VII. of 1822, 
touching claims to malikana. 

Experience having demonstrated the expediency of modifying certain enact* 
ments of Eegulation VII. f)f 1822, and Regulation IV. of 1828; also of providing 
a more speedy and satisfactory mode of deciding such judicial questions Ss may 
be cognizable by offi6ers of the revenue department under those Regulations; and 
of declaring the intent of the rules regarding malikana promulgated by Section 
5, Regulation VII. of 1822—It having been found expedient likewise that mea* 
snres should be adopted for enforcing the production of the village accounts, and 
for rendering them accessible to all persons concerned having occasion to examine 
them—Also, that Natives of respectability should be employed in more important 
trusts connected with the revenue administration. The following provisions have 
been enacted, to be in force from the date of their promulgation:— 

2. So much of Regulation VII. of 1822 as proscribes, or has been under¬ 
stood to prescribe, that the amount of jumma to be demanded from any mehal 
shall be calculated on an ascertainment of the quantity and value of actual pro¬ 
duce, or on a ciunpaiison between the costs of production and value of produce, is 
hereby rescinded. 

3. So miicli of tho above Regulation as prescribes, or has been understood 
to proscribe, that the judicial investigation into, and decision on, questions of dis¬ 
puted pi’ivate clatms, shall be conducted simultaneously with the ascertainment 
of, and dotei’njination on tho amount of tho Government demand, is hereby rescind¬ 
ed. Tho Govern or-Gen oral in Council will hereafter determine the order in which 
tho above matters shall be respectively disposed of. 

4. [Repealed by Act XVI of 1874.] 

5. In addition to section 33, Regulation VII. of 1822, it is hereby enacted, 
that whenever any jadicial question may he depending before a Collector, or 
other oiBBcer employed in making settlements under the provisions of Regula¬ 
tion VII. of 1822, in which the interests of justice-may, in the opinion of such 
officer, require that the case be decided by arbitration, it shall he lawful for him 
to fqr, under the instructions with which he may be famished by the superior 
revenue authorities, a period within which the parties must produce the award. 

6. In that case, if the parties phall refuse or neglect to produce I'nch award 
within the term limited, it shall be lawful for the Collector, or other officer, to 
summon ato be composed of three or five impartial and otherwise 
competent persons, of good repute, for the trial of tho matter at issue. 

7. Aftfiff duly considering the statements and evidence offered by the 
parties, or in case of the default or recusance of either, the statements and 
evidence produced by the party in attendance, the punchayut shall declare their 
opinions, abd judgment shall be recorded according to the sentence of the majo¬ 
rity. The superior revenue authorities will, from time to time, issue such rules 
of practice for the guidance of the officers employed on this duty, or the pmoha^ 
yutSf as they may consider neoessaiy. 

8. No appeal shall be allowed from such decisions, which shall be imme¬ 
diately executed and maintained, unless: the Commissioner, subject to the control 
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of the Sadder Board of Bevenae, should think proper, for any special reason, to 
direct that the case shall be submitted to anoi^or punc&uyu^ for decision. 

9 Any suit brought before any Court of Justice to set aside a decision made 
in conformity with the above rules shall be nonsuited with costs. 

10. In like manner any suit brought Jbefore any Court of Justice against the 

arbitrators, collectively or individually, appointed in conformity with the rules 
prescribed, to recover from them the val^e of the property lost by the decision 
founded on their award, shall bo nonsuited with costs. * 

11. It is horaby declared that the rules concerning malikam, contained in 

Section 5, Kegulatiou VIl. of 1822, were intended to have prospective efiEect only, 
and to be applicablo solely to suttlemcuts made under the Begulation, and to 
recusagee tendered at the completion of such settlements. i 

12. It is further enacted, that tho village accounts, which aro required to 
bo kept in such manner and form as has heretofore Ween thelsustom, or in such 
other mode as may hereafter bo prescribed by the Boards of Revenue, shall be pre¬ 
pared in duplicate sets : one for depo'sit in the office of putwarree, and one for 
deposit in the office of Collector of the district in which the respective estates or 
tenures may be situated, and wherevur tho office t>f Aoimongoe may bo established, 
a third copy shall be prepared and deposited in th:it office. 

13. Tho several accouats required for deposit in the pergunnah and zillah 
revenue oSlces, as above stated, instead of being delivered at the expiration of 
every six mouths, as prescribed by the rules at present in force, shall be furnish¬ 
ed in such modo and at such periods ns the Boards may direct. They shall be 
open to the inspection of every person concerned, desirous of examining them. 

14. Id. [Repealed by Act X of 1859.] 

16. It shall be competent to the Goveruor-Gouor^I iu Council to appoint to 
any revenue jurisdictiou a deputy Collector, wtththe powers hereinafter specified. 

17. The office of deputy Collector shall be open to natives of India of any 
class or religious persuasion. Tim persons selected shall bo appointed by the 
Governor-General in Council, and shall receive their commissiouswfrom Oovorn- 
xuent in the usual mode, under the signature of the Secretary in the Revenue 
Department. 

18. The deputy Collectors will receive a monthly allowance to be fixed by 

the Governor-General in Council, and to be susceptible of increase, from time to 
time, as their conduct may appear to entitle thorn respectively to such consider¬ 
ation. . 

19. [Repealed by Act X of 1873 ] 

20. Tho deputy Collectors appointed under this Regulation are to be in all 
respects subordinate to the Collector under whom they may be placed, and* are 
required te perform all duties assigned to them by that functionary. * 

21. It will be at the discretion of the latter officer to employ them iu settle¬ 
ment duties under the provisions of Regulation VTII of 1822, it), the superinten¬ 
dence of the Government khas ntehals, and generally in the transaction of any 
other part of the duties of a Collector. 

22. All proceedings held by a deputy Collector appointed under this Regu¬ 
lation, shall be recorded iu his own name an4 on his own responsibility, subject 
to the revision and control of the Collector, and appealable to the superior 
authorities in the usual course. 

,, 23. Provided always tha^ the Collector is competent to resume the duties 

which he may have cuuunittod to the depiity, assigning his reasons for up ddlng 
for the information cf the Commissioner. 

24. Provided also, that the Revenue Commissioners, whenever the;^ think 
proper, majs interfere with any arrangements modey by the Collectors tor the 
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emplojinent of the deputies, or the distribution of business to be assigned to 
those funotionaries, subject to the general control rested in the Sudder Board of 
Berenue or the Qorernment, as the case may be. 

25. A deputy, appointed under this Begulation, shall not be removed but 
for misconduct, and with the sanction of the Governor>Qeneral in Council. 
Whenever there may be reason to believe that a deputy is disqualified by neglect, 
incapacity, or corruption, for continuance in office, a report shall be submitted by 
the loosi authorities, through the channel of the Sudder Board of Revenue, for 
the consideration of the Govei-nor-Gentral iu Council, who shall be oompetent 
to suspend him, and order a further inquiry into the conduct of suoh deputy, or to 
direct his immediate dismissal, as may appear just and proper. 



PART V. 

THE LAKHERAJ AND SERVICE TENURES. 
REGULATION XIX OP 1793, REGULATION XXXVII OP 
1793; REGULATION XXIX OF 1814; 
REGULATION II OP 1819. 


N. B.—See section 181 of the Bengal Tenancy Act. 
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A. D. 1793. REGULATION XIX. 

• 

A Jtegulation for re-enacting, with modifications, the rules passed hy the Oovemor- 
General in Council on the 1st December 1790, for trying the validity of the ' 
titles of persons holding, or claiming right to hold, lands exempted from the 
payment of revenue to Government, under grants not being of the description 
of those termed Badshahee or Boyal^ and for determining the amount of the 
annual assessment to he imposed on lan^ so held, which may be adjured, or 
become liable to the payment ofipublic revenue,* 

By the ancient law of the country, the ruling power is entitled to a certain 
proportion of the produce of every heegha of land, (demandahle in money or kind 
according to local custom,) unless iftransfers its right thereto for a term, or in 
perpetuity, or limits the public demand upon the whole of t)j.e lands belonging to 
an individual, leaving him to appropriate to his own use the difference l^tweeh 
the value of such proportion of the produce and the sum payable to the public, 
whilst ho continues to discharge the latter. As a necessary consequence of this 
law, if a zemindar made a grant of any part of his lands to bo held exempt from 
the payment of revenue, it was considered voi(f, from being an alienation of the 
dues of Government without its sanction. Had the validity of such grants been 
admitted, it is obvious that the revenue of Government would have been liable 
to gradual diminution. Previous, however, to the Company’s accession to the 
dewanny, numerous grants of this description were made, not only by the zemin¬ 
dars, but by the officers of Government appointed to the temporaty superinten¬ 
dence of the collection of the revenue, under the pretext that the produce of the 
lands was to be applied to religious or charitable uses. Of those grants, some 
were applied to the purposes for which they were professed to have been made, 
but in genci*al, they were given for the personal advantage of the grantee, or 
with a view to the clandestine appropriation of, the produce t© the use of the 
grantor, or sold to supply his private exigencies. In conformity to the principles * 
which prevailed under the native administration, the British Go'f'emment have 
at various times declared all grants for holding laud exempt from the payment 
of revenue, made since the date of the Company’s accession to the dewanny with¬ 
out their sanction, illegal and void. Their lenity, however, induced them to 
adopt it ns a principle, that grants of this description n^ade previous to the date 
of the dewanny, and*provided the grantees had obtained possession,* should be 
held valid to the extent of the iuteutions of the grantor, as ascertainable from 
the terms of the writings by which the grants might have been made, or from 
their nature and denomination. But no complete register of these exempted 
lands having been formed upon the Company’s accession to the dewanny, nor 
snbsoqneat to that period, many zemindars, as well as the temporary farmers o| 
the public revenue, and the officers of Gvvefnment to whom thescollection of the 
revenue in the different districts has been occasionally committed in consequence 
of the zemindars refusing to pay the revenue demanded of them, have availed 
themselves of the above-mentioned rule of limitation, to make grants of extensive 
tracts of land to otliers, or in the names of their relations or dependants for 
their own use, dating the deeds for those alienations previous to the Company’s 
accession to the dewanny, or prscuring them to be registered in the zemmdarroe 
records, as having been alienated prior to that period. Others have made suoH 
alienations without antedating the grants, and left it to the grantee to xnaintain 
himself in possession by such means as circumstances might alford, in the event 

-—- kr-^ 

* Declared to apply to the whole of the Lower Provinces except the Scheduled iKstiiotSt 
Act XV of 1874. 
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,, of bis title being brought into questioif. The Ooverner-General in Council 
deeming it incumbent on him to reqpver the public dues thus alienated in oppo¬ 
sition to the ancient and exciting laws of the country, as well as to resume 
revenue of all lands the grants for which might expire; and as the proprietors 
of estates were not entitled to collect such of tbe public dues, from the lauds 
included in their estates, as Government bad judged it advisable to traurfer to 
individuals, or to resume those whjph had been alienated by themselves or 
others, amount in both cases being excluded from the assets on which the 
settlement was to be concluded; it was mode a«rale at the time of forming the 
decennial settlement, ^d which has been re-enacted by Section 36, Begulatiou 
VIII. of 1793, that ihejumvia assessed upon the estates of individuate was to bo 
considered as “ esclusive and independent of all existing lakheraj lands, vi^ether 
exempted from the kheraj or public revenue, with or without due authSity 
OAd by the third cladse of tlte seventh article of the proclamation contained'^ in 
B^tetion L of 1793, which specifies the conditions under which Government* ^ 
declai-ed the decennial settlement permanent, it is expressly stipulated, “ that 
the Governor-General in Council will impose such assessment as he may deem 
equitable on all lands at present alienated, and paying no public revenue, wliich 
have been or may be proved to bo held under illegal or invalid titles.*' The 
Governor-General in Council, however, at the same time that he is desirous of 
recovering the public dues from lands which have been illegally alienated, is 
equ^ly solicitous that persons bolding such grants under titles that are declared 
yalj^ should be secured in tbe possession and enjoyment of their property. It 
ip likewise his wish, that tbe recovery of the dues of Government from those 
lands which have been illegally alienated previous to the 1st December 1790 
sbo^d attended with as little distress as possible to the possessors: and to 
Obviate all injustice, or extortion, in the enquiry into the titles of persons holding 
Oxempt^ lands, he has further resolved, that the claims of tho public on their 
* (proved®*! register thte grants as required in this regulation) shall be 

Jned in the courts of judicature, that no such exempted lands may be subjected 

j of the proprietor shall have been 

adjudged invalid by a final judicial decree. Upon the above grounds, and with 
a view to facilitate the recovery of the public dues from lands held exempted 
under invalid grants, as well as to prevent any similar alienations being here¬ 
after made* to the prejudice of the security of tho public revenue which has been 
aesewed m perpetuity upon the estates of individuals; and further, that Govern¬ 
ment and the officers employed in the collection of tho public revenue, may at aU 
times ^ve m their possession a correct register of the lands in the several'siaoik 
exempt from the payment of rewnuo, the following rules, containing the rules 
held pa^m ott thej st December 1790, with modifications, have been enacted. 

n. Fmt. 411 grants for holding land erampt from the payment of 
«yeniM,made preTOn 8 tothe 12th August 1765, the date of the romrany’s 
a^ion to the by whatever ahthority, and whether by a writiw. or 

provided the grantee, aotially and find 

^ obtamod I-pssessjon of the land » granted previoie to thi date Acye-men- ’ 

: and the land shdl not have been anhse^inently rendered snhjeot to the 

™ ®®rernment.* IfiteliaU 

pr^vZt r tttKI 

‘““bMbT «in^ralq.Sed to&:: 

iSan^el 3“ 'V.mment, the gr»t el*,;; 
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Secmd. In the event, however, of a claim being preferred by any person to 
hold land exempt fTOin the payment of revomfte, under a grant made previous to 
the date of the Company’s accession to the dewatmy, and of it being proved to 
the satisfaction of the court in which tho suit may be instituted in the first 
instance, or to M'hich it may be appealed, .^hat the grantee held the land exempt 
from the payment of revenue previous to that date, but that it was subjected to 
the payment of revenue posterior thereto, by an oiRcer of Government, and tho 
coui't shall entertain doubts as to the competency of such oflScer, under thg, powers 
vested in him, to subject the hmds io the payment of rovonuo, the court shall 
suspend its Judgment, and re])ort tho circumstances to tho Governor-General in 
Council, to whom a power is reserved of determining whether such officer was op 
was upt competent to subject tho land to the payment of revenue, and upon 
receiving the detei’mination of the Govornor-Goiioral in Council, the court is to 
decide accordingly. No such claim, however, to hold exempt from the payment 
' of revenue, land tlmt may have been subjected to tho payment of revenue for tho 
twelve years preceding the date on which tho claim may be instituted, shall bo 
heard by any sillah or city court, unless tho claimant can show good and suffi.-’ 
cient cause for not having preferred the claim'to a competent jurisdiction within 
the twelve years, and proceeded in it as required by Section 14, Regulation HI- 
of 1793. • 

Third. But no part of the two preceding clauses is to be construed to em¬ 
power the coui’ts to adjudge any person not being the original grantee, entitled 
to hold exempt from the pay of revenue, land now subject to the payment of 
Vovenue, under a grant made pi'ovious to the Company’s accession to llie detmnny, 
the writing for which may expressly specify it to have been given for tho life of 
the grantee only, or, supposing no such specification to have been made in the 
writing, or the writing not to be forthcoming, or no writing to have been execut¬ 
ed, where the gmnt, from tho nature atid denomination of it, sh,all bo proved to 
be a life tenure only, according to the ancient usages of the country. 

Fourth. Nor to entitle the heirs of any person now holding land exempt 
from tho payment of public revenue under a grant made previous to the deteanny^ 
to succeed to and hold such land exempt from the payment of revenue upon the 
demise of the present possessor, whore tho writing for such gri^nt may expi’cssly 
specify it to have been given for the life of the gi’autee only, or, suppo.sing no 
such specification to have been made in the writing, or the writing not to be 
forthcoming, or no writing to have been executed, where from the nature and 
denomination of the grant, it shall be proved to be a life tenure only, according 
to the auciont usages of the cemntry. Nor to entitle tho heir to any such person 
to hold the lands exempt from the payment of revenue after his demise^j su^bpos- 
ing the vwiting for tho grant not to specify whether it was to be considered 
hereditary or otherwise, unless it shall h-a proved to the satisfaotisn of the court, 
that the grant, from the naturo and denomination of it, is hereditary according 
to the ancient usages of the country. But upon tho demise of the present 
possessor of any such gmnt, which may be adjudged not hereditary under this 
.clause, if it. shall appear that one or more successions, in virtue of whatever right, 
shall have taken place before the date of tbs dewunny, the land shall not he sub¬ 
jected to the payment of revenue under the decree, without the sanction of the 
Governor-General in Council, to whom a copy of the proceedings and decree of 
the court is to be transmitted, ^nd to whom is reserved a power of declaring the 
lands subject to the payment of revenue or not, as may appear to him proper. 

Fifth. The present possessors of lands now exempt from the payment oi 
l^etenue, under such life-grants made previous to the dewanny, and declared by' 
the preceding clause not to be hereditary, are prohibited from selling, or other- 
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'w;iBe transferrin)? them, or mortgaging the Verenne of them for a longer period 
than their own lives, and all snch transfers and mortgages are declared illegal and 
void. It is to be understood, however, that if any snch life grants shall have 
been confirmed as hereditary tenures by Government, or by the officers of Gov* 
emment empowered so to confirm them^ they are not to be liable to the payment 
of revenue ou the death of the present possessor, and are to be excepted from the 
other rules contained in this aud the preceding clause. If doubts shall arise in 
any conjft as to the competency of the authority ef any officer of Government to 
confirm any such life grant as hereditary, the cenrt is to suspend its judgment, 
and report the circumstances to the Governor-General in Council, to whom a 
power is reserved of determining finally whether such officer possessed competmit 
authority to confirm-the grant as hereditary or not; and the court, upon receiving 
the determination of the Governor-General in Conncil, is to decide accordingly. 

» 3. Firsi. All grants for holding'lan^ exempt from the payment of revenue, 

•which may have been made since the 12th August 1765, and previous to the 1st 
December 1790, corresponding w'ith the ISth'Aughun 1197 Bengal era, the 10th 
Aughun 1198 Fussily, the 18th Aughun 1198 Willaity, by any other authority 
than that of Government, and vTliich may not have been confirmed by Govern¬ 
ment, or by any officer empowered to confirm them, are declared invalid. 

Second. If doubts shall bo entertained by any court as to the eompetency 
of the authority of any officer to confirm any such grant, the court is to suspend 
its judgment, and report the circumstances of the case to the Governor-General 
in Council, to whom a power is reserved of determining finally whether the officer 
possessed competent authority to confirm the grant, or otherwise; and the court, 
upon receiving the determination of the Govcxmor-General in Council, ab^ll 
decide according^.. , 

Third, The rnle contained in clause first, is not to be considered, to extend 
to authorize the subjecting to the payment of revenue, land held exempt from 
the payment of it under grants m’ade j^rovious to the commencement of the Ben¬ 
gal year 1178,.or Fussily or Willaity year 1179, (according as the land may be 
situated m Bengal, Behar, or Orissa,) under the signature of the chiefs of the 
late provincial councils, and the seals of those councils, agreeably to an authority 
vested in them by Government for granting land to bo held exempt from the 
payment of revenue, the annual produce of which did not exceed one hundred 
rupees. , * , 

Fourth, Nor to authorize the subjecting to the payment of revenue, any 
land, the grants for ■which, whether for the life of the grantee, or otherwise, were 
made previous to the commencement of Bengal year 1178, or the Fussilly ov 
Willaity Year 1179, (according as the land may be situated in Bengal, Behar, (W 
Onssa,) Vhere the quantity of land granted shall not exceed ten heeghms, and the 
produce of it k bond fide appropriated as an endowment on temples, or to the 
mwntenance of Biahmius, or other religious or charitable purposes. The mle in 
^18 clause is declared to extend also to all grants of land whatever not exceed¬ 
ing ten heeghas, made previous to the dewanny^ the produce of which smy be now 
so appiK}priated. ^ 

4i. This regulation, as far as .regards lands alienated previous to the l^t 
December 1790, respects ouly the question whether they are liable to the pay- 
ment of revenue or otherwise. Eveiy dispute or claim regarding the proprietary 
ngnt in lands alienated previous to that date, ^nd which, in conformitr to this 
wgiUati^, m^y bocome subject to the payment of revenue, is to be o«ieidere4 
AS a^^tter oi a private nature to be determined by the courts of dmimm 

dispute or claim arising respecting it, between thh 
I IftSftlitee and the grantor, or their respective hean, w simcessOM. 
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or tho present possessors, until dispossessed by a decree of the dmoamy oMwlmt^ 
are to be considered as the proprietors of tbe»lands, with the same right of pro¬ 
perty therein as is declared to be vested in proprietors of estates or dependant 
taloohsy (according as the land may exceed or be less than one hundred beeghat^ 
aa specified in Sections 6, 7, and 21,) subject to the payment of revenue, and they 
are to execute engagements for the revenue with which their lands may bo 
declared chargeable, either to Governmenii, or to the proprietor, or farmer of tbs 
estate in which the lands maybe situated, or to the officer of Go^rnment, 
^(according as the revenue of the festate in which the land may be situated may 
be payable by the proprietor or a farmer, or collected Jeliast) under the rules for 
the ,decennial settlement. If by the decision of the deimnny adawlu% the 
proprietary right in the land shall be’transferred, the person succeeding thereto, 
is in like manner to be responsible for the payment of the revenue assessed or 
chargeable thereon. , * * . 

(See Ss. 15,18 of Reg. VII of 1822)., 

5. By continuing the proprietary right in the land to the grantee or posses¬ 

sor in the cases specified in the preceding section, instead of dispossessing him of 
the land altogether, agreeably to former usage, and assessing the land in the mode 
prescribed^ in the two following sections, a liberal provision will be left to him. 
Where the grant may have been made before the Bengal year 1178, or the Fussily 
or Willaity year 1179, the proprietor will bold his land, as an estate paying a 
fixed revenue of only half the amount assessed on other malguzaree lands in the 
country; and where the grant may have been made subsequent to the above- 
mentioned periods, he will hold the land as subject to the payment of the same 
revenue as other lands assessed with revenue under the rules for the decennial 
settlement as hereafter directed. ' * 

6 . The revenue assessable under Section 9, on land not exceeding one 
hundred beeghas of the measurement that may prevail in the pergtinnah wherein 
it may be situated, and whether lying in one village, or two, or more villages, 
and that may have been alienated by any one grant, made previous to the 1st 
December 1790, and which may be adjudged or become liable to the payment of 
revenue, shall belong to the person responsible for tlio discharge of the revenue 
of the estate or dependant talook in which the land may be situated, notwith¬ 
standing any thing said in Section 8, Regulation I of 1793; and he shall not be 
liable to the payment of any addition^ revenue, on account of thd assessment 
which may be chargeable on such Idnds, during the continuance of the engage¬ 
ment under which he may pay the revenue of such estate, or dependant taloohf 
when the land may be so adjudged liable to the payment of revenue. If the 
©state or dependant talook shall be held khas when the lands are deoieed liable 
to the payment of revenue, the amount is to be collected by, and paid to whom-, 
soever the rents and revenue of the estate or talook may be pa^blC, until a set¬ 
tlement shall be concluded for the revenue of it, either with ^e proprietor, or a 
farmer. The land which may be so adjudged subject to the payment of revenue, 
is to be considered as a dependant talook, 

7. The revenue assessable under Section 8, on land exceeding one hundr^ ■ 
beeghaa of the measurement that m^y jjrevsfil in the pergunnah wherein it may 
be situated, and whether lying in one village, or two, or more villages, and 

ted by any one grant made previous to the 1st December 1790, and whii^h . 
be adjudged or become liable to the payment of revenue, is declared tio 't^r. 

Government. The lands specified in this section which may be adjudged. 
to the payment of revenue, are to be considered as independent tglooka, . | 

; The amount df the revenne myable fmm ithelendg speipj^ 

7f m to be adjusted according to the following rules. . 
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Sfcotul. If the grant shall hare b^eu made previous to the Bengal ^rear 
1178, or the Fussily or Willaity 11 Tt), (according as the lands may be situated in 
Bengal, Behar, or Orissa,) the revenue to bo paid to Government shall be equal 
to one-half of the annual produce of the land, calculating according to the rates 
at -which other lands in the pergvnna^ of a similar description may be assessed. 
If any part of the land shall bo uncultivated, the proprietor is to be required to 
bring it into cultivation,, and to pay sucb russud or progressive increase, to be 
regulatqi^ with a reference to the reduced rate of the assessment on the cultivated 
land, as the Board of Revenue, with the •sanction of the Govern or-General in 
Council, may deem reasonable. The produce of the land shall be ascertained by 
a survey and measurement, one-half of the expense attending which is to be 
defrayed by the proprietor, in the event»of his agreeing to the Jumma I’oquired 
of lum, and the other moiety by Government; or, by sucli other mode of investi¬ 
gation as the collector, with the sailctioij of the Board of Revenue, may judge 
advisable. If the proprietor shall refuse to agree to the assessment, the lands 
are to be lot in farm or held khas, under the‘rules prescribed in Regulation VIH 
of 1793. If the proprietor shall agree to pay the revenue that may be required of 
him, the amount shall not be liftble to any variation in future ; but be, and bis 
heirs and successors, shall hold the lands at such fixed revenue for ever. 

Third. If the grant shall liave been made subsequent to the Bengal year 
1178, or the Fussily or Willaity year 1179, (according as the lauds may bo 
situated in Bengal, Behar, or Orissa,) the revenue or j'umma to be paid to 
Government from the land, shall bo assessed agreeably to the rules prescribed in 
Regulation VIH of 1793, for forming the settlement of estates paying revenue to 
Government, and the produce shall be ascei’taiucd and the expense of the investi¬ 
gation defrayed, in the manjicr specified with regard to the lands in the prece¬ 
ding clause. If the proprietor shall refuse to agree to the assessment, the lands 
are to be let in farm or hold khas under the rules for the decennial settlement. 
If the proprietor shall agree to pay the revenue that may be required of him, the 
amount shall not be liable to any variation in futni-e ; but he, and his heirs and 
successors, shall hold the land at such fixed revenue for over. 

See 8 B. L. R., 197 ; B.L. R.,»Sp. Vol. 175. 

9. The inles in the preceding section are to be held applicable to the lands 
specified in Section 6, with this difference, that the proprietor, farmer, dependant 
iaZitidar, oi^ofiicer of Government, to whom the revenue may be payable, shall 
ascertain the produce of the land without subjecting the grantee to any expence; 
and submit the accounts of it to the collector, who shall fix the revenue to be 
paid from the lauds in perpetuity, reporting the amounf. for the confirmation of 
the Boarcbof Revenue, who are empowered, in cases in which it shall appear to 
them proper, to increase or reduce the amount. If the proprietor shall agree to 
pay the revenue fequired of him, he and His heirs and successors shall hold the 
lauds as a dependdPkit taluk, subject to the payment of such fixed revenue for ever. 

10. All grants for holding land exempt from the payment of revenue, 
whether exceeding or under one hundred beeghas, that have been made since the 
Ist December 1790, or that may be hereafter made, by any other authority thau 
that of the Governor-General in Courtcil, are declared null and void, and no 
length of possession shall be hereafter eonlidered to give validity to any snob 
grant, either with regard, to the property in the soil, or the rents of it. And 
eveiy pei^on v;ho now possesses, or may succeed to the proprietary right in any 

or dependant taluk, or who now holds, or may hereafter hold any estate 
'. or, dependant taluk in farm of Government, or of .the proprietor, or any other 
and eveiy oHSeer of Government appointed to make the collections from 
|;iwy'e8tate or tedook held hhaef itf authorized and required to collect the zpnts from 
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such lands at the rates of the pergtmnah, and to dispossess the grantee of the pro¬ 
prietary right in the land, and to re-annez it tb the estate or tahoh in which it- 
may be situated, without making previous application to a court of judicature, or 
sending previous or subsequent notice of the dispossession or annexation to any 
officer of Government; nor shall any ouch pi*oprietor, farmer, or dependant 
talukdar, be liable to an increase of assesement on account of such grants which 
he may resume and annul, during the tem» of the engagements that he may be 
under for the payment of the reVenuo of such estate or talooh when the gmnt may 
bo so resumed and annulled. Tho*man8.ger8 of the estates of disqualified pro¬ 
prietors, and of joint undivided estates, are authorized and required to exercise, 
on behalf of the proprietors, the powers vested in proprietors by this section.* 

11. Proprietors, or farmer’s of lalhd, or dependant talukdars, who may deem 
themselves entitled to the revenue of any land of the desenp^iou of that specified 
in Section 6 situated in their respective estates, farms, or iahohs, are to institute 
a suit for the recovery of it in the court of d&wanny adawlut. Any proprietor, or 
farmer of land, or dependant talukdar or other person, subjecting such lands to the 
payment of revenue, without having previously^ obtained a judicial decree for that 
purpose, shall be liable to bo sued for damages by the parties injured- Where 
estates or dependant taluks may be held kkas, the right of suing for the recovery 
of the revenue from the lands specified in Section 6, is to be considered as vested 
in the party to whom the collections from the estate or taluk may be payable. 
If the estate or talook be held khas by Government, the tehsildar or other officer 
is to sue for the revenue chargeable on such lands in the room of tho proprietor, 
but under the directions of the collector. 

12, 13, 14. [Repealed hy Reg. II of 1819.] 

15. The collectors of the revenue are to defend •all suits that may be insti« 

tuted against Government, by any individual claiming a right to hold lands 
exempt from the payment of public revenue; aijd such suits, a»d the suits which 
tho Board of Revenue may direct the collector to institute, are to bo defended 
and prosecuted by the vakeel of Govommont under tho instructions of the collec¬ 
tor; and in the event of Government being oast, either wholly or in part, or, if 
the collector shall be dissatisfied with the decreS in any respect, all the rules 
contained in Section 30, Regulation XIV of 1793, and the other sections in that 
regulation, respecting decisions given against a collecl»r in any zillah court, in 
suits instituted against him by any proprietor or farmer of land, fbr sums of 
money demanded or actually received by him as arrears of revenue, are to be 
held applicable to such decree, with this difference, that the suit, from the com¬ 
mencement of it, is to be defended or cairied on at the expense of Government, 
and in tho event of the Board of Revenue not deeming it proper ta or(fer an 
appeal against the decision of the zillah court to be preferred to the provincial 
court of appeal, or against the decision oT the provincial cotfrt to the Sndder 
Dewanny Adawlut, in the event of their ordering the cause tot)e appealed to the 
provincial court, and of its being given against them therein, they are to report 
their reasons in both cases for not preferring tho appeal to tho Governor-General 
in Council, who will direct the cause to be appealed or not, in either case, as may 
appear to him proper. • 

16. [^pealed by Reg. II of 1819.] 

17. If it shall appear to py court of judicature during the course of a trial,: 
that a grant for land to be held exempt from the payment of revenue, dated prior 
to the 1st December 1790, has been forged, or that the name of the origiiild: 
grantee has been erased, and any other name substituted, or that any naihe nofr 


* Repealed by b. S8 of Act X of 1859. 
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fn the original grant has been inserted, or*tliat the denomination nf the tenure 
in the original gi-ant has been erased or altered, or that the date of the grant 
has been changed, or that the grant has been antedated, the grant slmll he ad¬ 
judged nnll and void, as far as regards the exemption of the land from the pay^- 
ment of revenue, and the land shall be subjected to the payment of revenue 
accordingly. 

18. [Repealed hy Apt XVI of ISW.] 

19. t [Repealed hy J^g. II of 1819.] 

20. Grants of land, which from ’the Ihrms of the grant, or the nature of 

the tenure, are hereditary, and are declared valid by this Regulation, or which 
have been or may be confirmed by the British Government, or any of its officers 
possessing competent authority to confirm them, are declared transferable by 
gift, sale, or otherwise; and all persons succeeding to such grants by whatever 
mode, are required to register their names in the office of the collector within 
six months after they may succeed to the grant. But all such purchases are 
to be considered as m^e at the risk of the purchaser, and in the event of the 
grant not pr-oving to bo hereditary^ or not to have been made or confirmed by the 
British Government, or its officers possessing competent authority, the transfer 
is not to preclude the land from being subjected to the paymsnt of revenue under 
this Regulation. * 

21. 22. [Repealed hy Act VII of 1876, B. 0.] 

[Repecded hy Act VIII of 1868.] 

24. All persons actually holding lands exempt from the payment of public 
revenue, whether exceeding or under one hundred beeghas, in virtue of grants 
made previous to the Ist December 1790, and whether made or confirmed by 
tho Government of the country for the time being, or any other authority, shall 
be allowed one year from the date of the publication prescribed in the following 
section, to register the required particulars respecting their grants in tho office 
of the collector of the revenue of the zillah in which the lands may be situated. 

25. To prevent any pleas being hereafter urged of ignorance of tho rule 
contained in the preceding section, tho collector of each zillah, upon the I’oceipt 
of this Regulation, is to canse the following publication, which shall be written 
in the Bengal and Persian languages in Bengal and Orissa, and in the Persian 
language and the Hindustani language and lifagri character in Behar, and 
attested wil^h their official seals and signatures, to be fixed tip in the principal 
eutcherree of every proprietor and farmer of land in the zillah paying revenue 
immediately to Government, and of eveiy native collector in lands held hhae by 
Oovejmment; and, where the estate of any proprietor with whom a settlement 
may havisbeen concluded, or the farm of any farmer, or lands held hhas, shall 
consist of two or more whole pergunnahs, or portions of pergwinahs, he shall cause 
the publication fb be fixed up in tho firiUhipal eutcherree in each pergunnah, or 
portion of pergumah, comprised in such estate, farm, or khas lands, and take a 
ireceipt, specifying the date on which the publication may be fixed up, from such 
proprietor, farmer, or native officer, who shall respectively be held responsible for 

. the paper rsmainiug so affixed for one year from the date of it. 

“In conformity to Regulation XIX of 1793, every person being actually ih 
tuossession of hermoofer, hkhunpereet, or other Iftnd, now exempt from the paym^t 
, ci revenue^ in tho estate of —or the farm of —r—, or the hhas lands under 
; ch^’ge of ——, whether exceeding or under one hundred heeghcu of the 
of the ^gmnah in which the land may bo situated, and whether 
dr lying in one village, or two, or more yillages, and which may be 
of grant made previous to the 1st December 17^, corre- 
wit^ 1197, Bengal eta, the 10th Aiighou, 1100, Fussily» 
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the 18th Aughnn, 1198, Willaity, and i^hether made or confirmed bj the Govern¬ 
ment of the oooutiy for the time being, or its^officere, or aaj other anthority, are 
required to register the following particulars respecting such lands in the office 
of the Collector of the zillah, before the expiration of one year from the date of 
this publication. If any holders of suc^ grants, shall not so register their 
grants either in persons, or by vakeel, with a vakalutrmmah, attested by two credi¬ 
ble witnesses, and given for the express pqipose of registering the grant, tho 
lands will be considered liable to the payment of revenue in the same manner as 
if they had been adjudged to be sc by e final decree of a court of judicature. 
Persons Laving claims only to hold land exempt from the payment of revenue, 
but who do not now hold the lands exempt from the payment of revenue, are not 
to reg^ter the land so claimed by them. 

Denomination of the grant whether bukun^ereet, hermooter, or other tenure. 

Name of the grantor. ^ , 

Name of the original grantee. 

Kame of the present possessor, and, if he be not the original grantee, his 
relationship to him, and whether he succeeded to the land hereditarily, or by 
purchase, or what other mode. > 

Date of the deed, if the grant be in writing, and if not, the date on which 
the grant was made. 

The name or names of the village or villages comprised in the grant, or in 
which the land may be situated. 

The measurement of each village, or the villages, or the land included in 
the grant. 

The pergunnah or pergunnahs in which the lands may be situated. 

A copy of the origiual grant or other writings under which the land may 
be held.” 

26. If any person in possession of any such grant of land now held exempt 
from the payment of revenue, shall omit to register it by the time prescribed 
in the publication, together with as accurate a detail of the particulars therely 
required as be may be able to furnish, the land included in the grant, shall by 
such omission, become subject to the payment of .revenue, in the same mann er 
as if it had been adjudged liable to the payment of revenue by a final decree 
of a court of judicatm-e, and the collector, if the laud shall exceed one hundred 
heeghas, shall proceed to assess the lands accoidingly;*and if it shall be under 
one hundred heeghas, the party to whom the revenue of the land may be payable 
under section 6, is empowered to* assess the lands as therein directed. The 
Governor-General in Council, however, reserves to himself the power of admit¬ 
ting any grant upon the register aftel' the expiration of the prescribed»time, 
in the e-^ent of the possessor of the land showing good and guffiefent cause 
to his satisfaction for not having registpred it within the limj^d peri^, and 
the Board of Eevenue are to report to the Governor-General ^n Council eveiy 
ease in which persons who may have omitted to register their grants as requirea,,. 
may appear to them entitled to have tfieir grants admitted upon the register. 

27. After the expiration of the period limited for registering grantg, idl 
giants not registered within the prescribed time, and which may not be sti)^ ' 
seqnently admitted on the register by the Governor-General in Cbuncii, a^' 
declared invalid as far as regards the exemption from the payment of reveiiaik 
«md the land shall be assessed «with revenue as directed iu Motion 26. 

28. It is expressly declared, however, that the registiy of grants uiNli^ 
this t^nlatiod,.is not to be considered as an admission of the mht of %hi. 
person in whose name they may be registered, to the property in the soil, or 
of his title«to hold the lands exempt from the payment of revenue. Any person 
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will bo at liberty to sno him in the dewanity adawhit for the former, and he will 
be liable to be sued for the recQvery of the latter, by tb6 collector, with the 
sanction of the Board of Revenue, in the event of it appearing to that Board 
that the lands are liable to the payment of revenue. 

29—34. [Befealed by Act VII o/^1876 B. O,"] 

35. Upon the arrival of the period when the separation is to be carried 
into effect, the collector of the zUlah ^om which the separation may bo directed 
to be made, is to transmit to the judge of the deimnny adawlnt of his zillak, 
and als(f1:o the provincial court of appeal of tbs division, copies of the entries 
in the last periodical register, and register of intermediate resumptions, 
which may relate to the grants to bo separated from his sillah ; and the collec¬ 
tor to whose zillah the annexation may■ be made, is to transmit copieeLof the 
abovementioned entries (with which he is directed to be furnished in the pre¬ 
ceding section) to th!b judge of the zillah, and to the provincial court of appeal 
of the division in which it may be inducted. Immediately upon the receipt of 
these jiapers, the courts from the jurisdiction of which the sepaiations may be 
made, are to transmit the papers in the causes depending before them, which, 
in consequence of the separation, may become cognizable in any other provincial 
court of appeal, or zillah court, to such court, and to cause notification thereof 
to be communicated to tbe parties in writing. , 

36-41. IBepealed by Act VIII of 1876 B. 0.] 

45, 46. [Scaled by Act XII of 1876]. 

47. All the rules in this regulation respecting lands now held, or that may 
be claimed to be held, exempt from the payment of revenue, under life grants 
made previous to the date of the Company’s accession to the dewavny, are to be 
considered equally applicable to grants made previous to that date for a term 
only. 

48. No part of this regulation is to be considered to annul any grants for 
bolding land oxentpt from the payment of revonue, made or confirmed by the 
late superintepdonts of the bazee-zeinin dufler in Bengal, in virtue of the powers 
rested in them. 

49. Nor to extend to faghire, aliumgah, nmidud-maash, ayma, or other 
grants of land termed badshahee, or royal, and held, or stated to be held, under 
a royal furmann. The rules applicable to such grants are contained in Regulation 
XXXVII. \793. 


A. D. 1793. REGULATION XXXVII. 


A Begul^onfor re-enacting with modifications, the rules passed on the 2^rd April 
1788, a»d subsequent dates, for. truing the validity of the titles of person 
holding, or ctamiug aright to hold, aliumgah, jaghire, and oiftet' lands, exempt 
from the payment of public revenue, under grants termed Badshahee or Royal, 
and for determining lohen certain grantSi of that description shall be considered 
to have expired; and for fixing the amount of the public Revenue to be assessed 
upon the lands, the grants for u/hich may expire, or be adjudged invalid.* 


By the ancient law of the country, the rfiling power is entitled to a certain 
proportion of tbe produce of every beegah of land,^ unless it transfers its right 
for a term, or in perpetuity. As a necessary consequence of this law, 
every grantor alienation of Government’s proportion of the produce of lands with- 


J * Declared to B|iply to the whole of the Lower Provinces excMipt the scheduled Districts, 
vAct XT of 1874. ‘ . 
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out iia sanction, was oonsidered nuirond void. Had the validity of such grants 
or alienations been admitted, it is obvious that the public revenue would have 
been liable to gradual diminution. Under the native Government, grants were 
occasionally made of the Government’s share of the produce of lands for the sup¬ 
port of the families of persons who had performed public services, for religious 
or charitable purposes, for maintaining troops, and for other services. The 
British Government continued to the graq|)ees or their heirs, such of these grants 
as were hereditary, and were made before the date of the Company’s ac^ssion to 
the dmanny, provided the grantifts orAhcir heii’S had obtained possofsion pre¬ 
vious to that date ; but those grants which wore for life only, have been invaria- ' 
bly considered as reaumahle on the death of the grantees. The complete regis- 
t-er of.jbhose grants having been formed on the Company’s accession to the dewan- 
ny, or subsequent to that period, many persons have retained possession of 
lands under fabricated or antedated grants, or have succoeddd to life grants qn 
the demise of the original grantee, or former possessor, without the sanction of 
Government. The Governor-Genersil in Council, deeming it incumbent on him 
to resume the public dues from lands hold under invalid tenures, as well as the 
revenue of all lands the grants for which nlight expire, and as the proprietors 
of estates wore not entitled to collect such of the public dues from the lands 
included in their estates, as Government had judged it advisable to ti’ans- 
fer to individuals, or to resume those which had been alienated or were 
appropriated without authority, the amount of the revenue of the lands having 
in both cases been excluded from the assets on which the settlement was to ho 
concluded, it was made a rule at the time of forming tho decennial settlement, 
and which has been re-enacted by Section 34, Regulation VIII, 1793, that tho 
Jumma assessed upon tho estates of individuals, ^as to be considered “ as ex¬ 
clusive and independent of all existing lahheraje lands, whether exempted from 
the kheraje or public revenue, with or without due authorityand by the tin'rd 
clause of the seventh article of the proclamatioii contained in Regalatiou I, 1793, 
which speoihes the conditions under which Government declared the decennial 
settlement permanent, it is expressly stipulated, “ that tho Governor-General 
in Council will impose such assessment as he may deem equitable on all lands at 
present alienated and paying no public revenue, which have been or may ho 
proved to be held under^ illegal or invalid titles.” The Governor-General in 
Council, however, at tho .same time that he is desirous of recovering, tho public 
dues from lauds held under invfilid tenures, is equally solicitous that persons 
holding lands under grants that are declared valid, should be secured in the quiet 
possession and enjoyment of them. With this view, and to obviate all injustioo, 
or extortion, in the enquiry into the titles of persons possessing lands under such 
grants, he has resolved that all claims of the public for the rosumptidh of such 
grants, (provided tho grantees or persons in possession register^their grants as 
required in this regulation,) shall be tried in the courts of^judicature, that no 
^h grants may be resumed until the^title of the grantee or present po-ssessor 
Snail have been adjudged invalid l)y a final judicial decree. Upon the above 
grounds, and with a view to facilitate the resumption of invalid grants, se well 
ns to prevent any grants being hereafter ]nade without the authority of Govern- , 
ment, and further, that Govennnent and its officers may at all times Imve isi v, 
their possession a correct register of the lands in the several ssiltorhs, 
exempt from the payment of revenue*under hadshahee grants, the following 
containing the rales passed on'the 23rd April 1788, and snbseqnent .dates ;wi^\ 
modifications, have been enacted. , 

2 . AUmiyaht jaghire, ayma, muMiidmamh, or other hadsMm grants^ fcep 
holding land exempt from ^e payment of rovenne, made previous to the 

82 
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August 1765, the date of the Company ’b accession to the dewamyt shall be 
deemed Talid, provided the grantee, rotually and bond fide, obtained possession of 
the land so granted previous to that date, and the grant shall not have been sub¬ 
sequently resumed by the officei’s or the orders of Government. If it shall be 
proved to the satisfaction of the court, that the gimitoe did not obtain possession 
<rf the land so granted previous to the 12th August 1765, or that he did obtain 
possession of it prior tp that date, *but that it has been siifce resumed by the 
officers o^ the orders of Government, the grant shall not be deemed valid. 

Seeoim. In the event, however, of a oJaim being preferred by any person to 
hold land exempt from the payment of revenue, under a hadshahee grant made 
previous to the date of the Company’s accession to the dewanny, and on it being 
proved to the satisfaction of the court in wlfich the suit may bo instituted ip the 
first instance, or to which it may be appealed) that the grantee held the land 
exempt from the payfiient of revenue pibvioijB to that date, but that it was sub¬ 
jected to the payment of revenue posterior thereto by an officer of Government, 
and the court shall entertain doubts as to the'conjpetency of such officer, under 
the powers vested in him, to resume the gi*ant and subject the lands to the pay¬ 
ment of revenue, the court shall suspend its judgment, and report the circumstan- 
■008 to the Govennor-General in Council, to whom a power is reserved of deter¬ 
mining whether such officer was or was not competent to resume the grant; and 
upon receiving the determination of the Governor-General in Council, the court is 
to decide accordingly. No such claim, however, to hold exempt from the payment 
of revenue, laud that may have been subjected to the payment of revenue for 
the twelve j'ears preceding the date on which the claim may ho instituted, shall 
be heard by any silJah or city court, unless the claimant can show good and suffi¬ 
cient cause for not having preferred the claim to a competent authority within the 
twelve years, and proceeded in it, as requii-ed by Section 14, Regulation III 
of 1793. 


Third. But no part of the* two preceding clauses, is to be construed to 
empower the courts' to adjudge any person not being the original grantee, en¬ 
titled to hold land paying revenue to Government, (sxempt from the payment of 
revenue, under a or other grant made previous to the Company’s acces¬ 

sion to the deimnny, where the grant may expressly specify it to have been given 
for the life of the grants^ only, or, supposing no such specification to have been 
made in thewgrant, or the grant not to be forthcoming, where4he grant, from the 
nature and denomination of it, shall be proved to bo a life tenure only, according 
to tbe ancient usages of the country. 

Fourth. Nor to entitle the heirs of any person now holding lands exempt 
from the payment of public re venue under ajaghire, or other hadshahee life grant, 
made previous to the dejvanny, to succeed to, and hold such land exe^apt from 
the payment of ^revenue upon the •demise of the present possessor, where the 
' grant may expresslj^ specify it to have been given for the life of the grantee only, 
or, supposing no such specification to have been made in the grant, or the grant 
not to be fortliconiing, where from the nature and denomination of the grant it 
shall be proved to be a life tenure only, according to the ancient usages of the 
country. , 

Fifth. The present possessors of lands* now exempt from the payment of 
revenue under such yapfciVe or other life giunts made previous to the d&wanny, 
and declared by the preceding clause no^ to bo hereditary, are prohibited from 
^ ^ling, or otherwise transferring them, or mortgaging the revenue of tfie lands 
■ ^ own lives, and all sneh transfers and mortgages 

■ o®®o,or may be made, are deblared illegal and void. 

,,,, 8. First, AH hadshahee grants for holding land exempt frpSa the pay* 
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ment of revenue, which may have been made since the 12th August 1765, by 
any other authority than that of Government, and which may not have been 
confirmed by Government, or by any officer empowered to confirm them, are 
declared invalid. 

Second. If doubts shall -be entertained by any court as to the competency 
of the authority of any officer to confirm any such grant, the court is to suspend 
its judgment, and report the circumstances of the case to the Governor-General 
in Council, to whom a poweif is reserved of determining finally wither the 
officer possessed competent authority 4o confirm the grant, or otherwise; and 
the court, upon receiving the determination of the Governor-General in Council, 
shall decide accordingly. 

4j* It is to be uudersttmd that thfe Regulation respects only the Government 
proportion of the revenue arising from lands held or claimed to bo held under 
hadshahee giants, and whether Governm'ent is entitled to i?eanme or retain snah 
revenue or otherwise. Every dispute or claim regardinj^ the semiiidaree or 
proprietary right in lands included in any grant, is to bo considered as a matter 
of a private nature between the contending parties, and is to be determined in 
the dewanny adawlut. * 

5. When a jaghire or other life gi’ant shall escheat to Government, the 
collector is immediately to attach the revenue of the lands, and report the 
circumstance to the Board of Revenue, wlio are to obtain the orders of the 
Governor-General in Council, regarding the resumption of tho grant. 

6. When any hadsliahee grant shall be resumed, or expire, or escheat 
to Government, the revenue to bu paid to Government from the lands included 
in it shall be assessed and the settlement made in perpetuity, agreeably to the 
rules for the decennial settlement contained in Regulation VIII of 1793, with 
the person possessing the zeniindaree oi* proprietary right in the lands, whoever 
he may be. If the proprietor shall refuse to pay the jumnia demanded of him, 
the lands shall be hold khets, or let in faim, as directed in tliat ilegulation. 

1 B. L. R., P. C., U; 8 Moore’s I. A. 600; I. L. B., 1 Cal., 391. * 

7. 8, 9. {^Repealed by Reg. II of 1819.] • 

10. Any person having a clakn to hold lands paying revenue, exempt from 
tho payment of revenue under a hadsliahee grant, jpust institute his claim 
against Govemmeilt, who alone can bo the defendant in such euits, in the 
dewanny adawlut of the sill ah, in the same manner as in oases where individuals 
may claim a right to hold lands paying revenue, exempt from the payment of 
revenue under grants not of the description of those termed bad^haliee, in virtu© 
of Regulation XIX of 1793! The collectors of the revenue are to defend all 
such suits as may be instituted against Government, and such suits', and the 
suits which the Board of Revenue may direct the collector institute, are to 
be defended or prosecuted by the mJfceel of Government, under the instructions 
of the collector; and in the event pf Government being cast, either wholly or 
in part, or, if the collector shall be dissatisfied with the decree in any respect, 
all the mles contained in section 30,* Regulation XIV of 1793, and the othet' 
sections in that Regulation, respecting decisions given against a collector in any 
sillah court, in suits instituted against him by any projirietor or farmer of land," 
for sums of money demanded* or actually received by.him as arrears of revenu©^ 
are to be held applicable to such decree, with this diffidrenoe, that ths suit, 
from the commencement of it, is to be defended or carried on at the expims© 
of Gorernment, and in the event of the Board of Revenue not deemiag li 

* Repealed by Act XVI of 1874. , 
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proper to order an appeal from the decision of tlie dUah court to b© jtfeferred 
to the provincial court of appeaV* or from the decision of the provincial court 
to the Sadder Dewanuy Adawlut, in the event of their ordering the cause to 
be appealed to the provincial court, and of its being given against them therein, 
they are to report their reasons in both -oases for not preferring the appeal, to 
the Governor-General in Council, who will direct the cause to be appealed or 
not in either case as may appear to him proper. 

11. ^Repealed by Eeg. II of 1819.] • 

12. If it shall appear to any court of’^udi<Sifttnre during the course of a tiial, 
that a grant has been forged, or that the name of the original grantee has l^en 
erased, and any other name substituted, or that any name not in the original 
grant has been inserted, or that the denomfhatioa^ or the terms of the tenure in 
the original grant, have been erased or altered, or that the date of the grant has 
been changed, or that the grant has bden antedated, the grant shall be adjudged 
null and„Toid. 

13. {Bepeahd Act XV of 1874.] 

14. \_li<epealed by lieg. II of 1819.] 

15. AUumgah, aytna, and •oi'kddudmaush grants, are to be considered as 
hereditary tenures. These and other gi-anta which from the terms or nature of 
them may bo hereditary, and are declared valid by this Regulation, or which liave 
been or may be confirmed by the British Government, or any of its officers 
possessing competent authority to confirm them, are declared transferable by 
gift, sale, or otherwise, and all persons succeeding to such gi'ants by whatever 
mode, are required to register their names in the office of the collector, within six 
mouths after they may succeed to the grant. But all such purchases are to be 
considered as made at the risk of the purchaser, and in the event of the grant not 
proving to be hereditary, or not to have been made or confirmed by the British 
Government, or it^ officers possessing competent authority, the transfer is not to 
preclude the land from being subjected to the payment of revenue under this 
Regulation. Jaghirm are to be considered as life tenures only, and with all other 
life tenures, are to expire with the life of the grantee, unless otherwise expressed 
in the grant. 

I. h. E., 3 Cal., 210; 6 B. L. E., 6S2 5 5 B. L. E*, 629 j I. L. E., 5 Cal., 888; 740; I. L. 
E., 3 Bom, 186; I. L. E., 9 Cal., 187 ; 18 W. E. P. C., 821; 2 N. W. P., 284 j 6 Sel. Eep. 204; 
W. E. Sp. 89 V 249 ; 7 W. E,, 178; 10 W. E., 255. 

16. 17, 18. IRepealed by Act VII of 1876, B. C.] 

19. All persons actually holding lands exempt from the payment of the 
public revenue, tinder badshakee grants, and whether made or confirmed by the 
Government of the country for the time being, or by whatever authority, shall 
be allowed one year from the date of the publication prescribed in the^ollowing 
section, to register the required pariicuiars respecting their grants in the office 
of the collector of 4he revenue of the zillah in which the lands may be situated. 

20. To prevent any pleas being hpreafter urged of ignorance of the rule 

contained in the preceding section, the collector of each in which any Jag- 
hirCi altw/igah, ayma or muddudmaush, or lands held under sunnuds or grsmts, 
termed badshakee, may be situated, upon the receipt of this Regulation, is to oausb 
l^he foUomng publication, which shall be written in the Bengal and Persian lan¬ 
guages, in and Orissa, and in the Persian ^angu^e, and the Hindust^i 

: ^uguagoaud Ni^ree character, in Behar, and attested with their official seals and, 
to be fixed up in the principal ewfelieree of the holders of grants the 
' debrip^on of those specified in this Regulation, and takeareodpt hramthe holder 
! Of the person entrusted with the management of it, specifying the 

^' • i pablioation may be fixed n|r, sad that he will be res;^nsibw fbr 
rms^iuing se affix^ ftxR, one year the date of it. 
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“ In conformity to Begnlation IT^ XVIT of 1793, every person being actually 
in possession of altumgahjjaghire, ayma, mudAudnmnsh, or other land, now exem|Si 
from the payment of revenue, and held under badshahee grants, in the zillah of ——, 
whether made or confirmed by the Q-overnment of the country for the time being, 
or by whatever authority, are required to register the following particulars re¬ 
specting such grants in the office of the collector of the zillah, before the expira¬ 
tion of one year from the date of this publication. If any holders of such grants 
shall not register their giants' either in person, or by a vakeel with mvdkalut- 
namah, attested by two credible witnesdfes, and given for the express purpose of re¬ 
gistering the grants, the grants will be considered liable to resumption, and the 
lands chargeable with revenue, in the same manner as other lands subject to the 
payment of revenue. Persons lyiving blaims only to hold land exempt from the 
payment of revenue under such giants, but who do not now hpld the lands exempt¬ 
ed, are not to register the lands so claimed by them. * 

Denomination of the grant, whether altumgah, jaghire, or other tenure. 

By whom granted. 

Kame of the original grantee. 

Name of the present possessor, and, if *he bo not the original grantee, his 
relationship to him, and whether he succeeded to the laud hereditarily, or by 
pui'chase, or what other mode. 

Date of the grant. 

The name or names of the mohauls or villages, or lands, comprised in the 
grant, or in which the land may bo .situated. 

The names of the zemindar or other proprietor of the mohauls or villages, or 
lands included in the grant, whether such zernindaree or proprietary right, shall be 
vested in the grantee, or any other person. • 

The measurement of each mohaul or village, or the land inolnded in the 
grout. . • 

The pergunnah or pergunmhs in which the lands may be situated. 

A copy of the original grant, and other writings under whicU the land may 
ho hold." 

21, If any person in possession of any such grhnt that may be now in force, 
shall omit to register it by the time prescribed in the publication, together with as 
accurate a detail of the particulars thereby required as he may bo able to furnish, 
the grant shall by Such omission becomo subject to resumption, and the lands 
shall become liable to the payment ef revenue to Government. The Governor- 


General in Council, however, reserves to himself the power of admitting any 
grant upon the register after the expiration of the proscribed time, in the event 
of the possessor showing good and sufficient cause to the satisfaction foV not 
having registered it within the limited period; and the Board of Hevenue are to 
report to the Governor-General in Couneil, dvery case in which persons who may 
have omitted to register their grants as required, may appear fb them entitled to ' 
have their grants admitted upon the register. 

22. After the expiration of the period limited for registering grants, a^ 
grants not registered within the prescribed time, and which may not be subsdr 
quently admitted on the register W the Gowemor-General in Council, are djecUitt^ i 
ed forfeited, and the lands shall bo'assessed with revenue agreeably to the ' i, 
prescribed for the decennial settlement. . ' 

, 23. It is expressly declared, however, that the registry of a grant 
Begulaiion, is not to be considered as a& admission of the right df the persop ih > 

name it may be registered, to the property in the soil, nor Cff the validity 
fficaht. Any person will be at liberty to sue in the dmoawwy 

will be liable ta^be aned for the xesomptlou of ^ 
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oolleotor, with the sanction of the Board of Bievenne, in the event of it appearing 
to that Board, that the grant is invalid. 

24. iUepeahd hy Act VII of 1876, B. 0.1 

25. • lEepeaUd by Act XVI of 1874, B. 0.] 

26—29. lliepealed by Act VII of 1376, B. (7.3 

30. Upon the arrival of the period when the separation is to be carried 
into effect, the collector of the zillah from which the separation may be directed 
to be m£»de, is to transmit to the judge of thfe dcwanny adawlut of his zillah^ 
and also to the pi'ovincial court of appeal 6 f thd division, copies of the entries 
in the last periodical register, and ragister of intermediate occurrences, which 
may relate to the grants to be separated from his zillah; and the collector to 
whose zillah the annexation may be made, is to transmit copies of thesbbore- 
mentioned entries (\ 15 ith which he is directed to be furnished in the preceding 
sflbtion) to the judge of the zillah, aud to*the provincial court of appeal of the 
division'm which the lands may be included. Immediately on the receipt of 
these papers, the courts from the jurisdiction of which the separation may be 
made, are to transmit the papers in the causes depending before them, which 
in consequence of the separation, may become cognizable in any other provincial 
4 Jourt of appeal, or zillah court, to such court, and to cause notification thereof 
to be communicated to the parties in writing. • 

31-33. [Repealed by Act VII of 1870, B. 0.} 

34. [Repealed by Act XVI of 1874.] 

35-41. [Repealed hy Act VII of 1876, B. (7.] 

42. No part of this Regulation is to be considered to extend to lands held, 
or stated to be held, exempt from the payment of public revenue under grants 
not being of the descriptron of those termed badehahee or royal. The rules 
applicable to such grants are contained in Regulation XIX of 1793. 


REGULATION XXIX of 1814. 

A Regulation for the settlement of certain mahals in the district of Birhhumf 
usucdly denqminated the Ghatwali mahals. Passed on ths 3rd of December 1814. 

1. Whereas the lands held by the class ef persons denominated Ghatwals, 
in the district of .Birbhum, form a peculiar tenure to which the provisions of the 
axistiug Regulations are not expressly applicable ; 

and cwhereas every ground exists to believe that, according to the former 
nsaj^es and constitution of the country, this class of persons are entitled to hold 
their lands, generation after generatidn, in perpetuity, subject nevertheless to the 
payment of a fixefi and established rent to the zamindar of Birbhum, and to the 
performance of certain duties for the maintonance of the public peace and sup* 
port of the Police; 

and whereas the rents payable by those tenants have been recently adjusted 
after a full and minute inquiry made by the proper officers in the Revenue 
Bepartment; * 

i and whesreas it is essential to give stability tp the arrangements now estab* 
.^shed amottj^ the Ghatwals, the following riiles have been adopted, to be in force 
the period of their promnlgatbn in the district of Birbhum. 

^ settlement having lately been made on the part of the Government 
^ Ghatwals in the district of Birbhum, it is hereby declared that they and 

Witt oetoendants in ^rpetuity shall he in possession of *th« lands, 
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• 

so long as they shall respectively pay the revenue at present assessed upon thorn, 
and that they shall not be liable to any enhaiFoenient of rent so long as they shall 
punctually discharge the same and fnlfill the other obligations of their tenure. 

3. The ghatwali lands shall be considered, as at present, to form a part of 

the zamindari of Birbhum ; but the rent8^)f Ghatwals shall be paid direct to the 
Assistant Collector stationed at Suri, or to such other public officer as the Board 
of Revenue, with the sanction of the Governor-General in Council, may direct to 
receive the rents. ‘ ^ • 

4. The difference between the amSunt of the revenue assessed on the Ghat* 
wals and the fixed assessment of revenue in this portion of the zamindari of 
Birbhum payable to Government, shall be paid to the zamindar of Birbhum, and 
his heirs and successors, in peq)ptuity.* 

6. Should any of the Ghatwals at anytime fail to discharge their stipulated 
rents, it shall be competent for the Governor-General in Council 

to cause the ghatwali tenure qf such defaulter to be sold by publUTsale in 
satisfaction of the arrears due from him in like manner, and under the same rules, 
as lands held immediately of Government, or to, make over the tenure of snoh 
defaulter to any person whom the Governor-General in Council may approve on 
the condition of making good tho arrear duo ; or 

to transfer it by grants assessed with the same revenue, or with an increased 
or reduced assessment, as to tho Government may appear meet; or 

to dispose of it in such other form and manner as shall be judged by the 
Governor-General in Council proper. 

Should any increase of revenue be obtained from the operation of any arrange¬ 
ments of the nature above described, such increase shall be paid in conformity to 
the tenor of the preceding article. to the zemindair' of Birbham, bis heirs and 
snccessors. 

See notes under Section 181 of the Bengal Tenancy Act, ante, pp. 379-^84. 


REGULATION II of 1819. 

A R'Cgulation for modifying the provisions contained ir^ the existing Regulations 
regarding the resumption of the revenue of lands held free of assessment*under ille^ 
gal or invalid tenures, and for defining the right of Government to the revenue of 
lands not included within the limits of estates for which a settlement has been made. 

1. The rules contained in Regulations XIX and XXXVII of 1793 reljktivGi'' 
to the resumption of the revenue of lands held ft'ee of assessment under 
illegal or invalid tenures and the corresponding provisions enacted in subsequent 
years having been found inadequate to %ecuVe the just rights 6f Government, 
have from time to time been partially repealed or modified. * 

Those rales, however, are still iB force within several of the districts sub¬ 
ordinate to this Presidency, and the Regulations by which tliey have in other 
districts been superseded appear to be in several respects defective. > 

It further appears to be necessary, in order to obviate all misapprehenslioxi: 
on the part of the public officers or of individuals, to declare generally the 
right of Government to assess all lands which, at the period of the dooeninial 
settlement, were not included within the limit of an estate for which a settle^* 
meat was concluded with the owners, not being lands for which a distinct 
settlement may have been made since the above period, nor landC held 
of assessment under a valid and legal title; and at the same time formally to 
reeonnoe alFclaim on the part of ,^^emment to additional revenue lauds 
which wore included within the lu|i0)|^^;estfir^8 for which a permanent settle-' 
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meat has boon coaoindod at the period when such settlemeiit was so coaclndod^ 
whether on the plea of error or fr&ad, or on any pretext whatever, saving at 
course mahals expressly excluded from the operation of the settlement. With 
the view therefore of establishing, on proper principles, one uniform course ^ of 
proceeding in resuming the revenue 'Of lands liable to assessment, so that the 
dues of Government may be secured without infringement of the just rights 
of individuals, the following rules have been enacted to be in force from the 
date of'Cheir promulgation throughout the provinces immediately subordinate 
to the Presidency of Port William. 

2. [pealed hy Act No. XVI of 1874.] 

3. First. It is hereby declared and enacted that all lands which at tho 

period of the decennial settlement were not included within the limits «of any 
pargana, mauza, or other division of estates for which a settlement was concluded 
with .the owners, not being lands for which a distinct settlement may have been 
made since the period above referred to, nop lauds held free of assessment under 
a valid and legal title of tho nature specified in Regulations XIX and XXXVII 
of 1793, and in the corresponding ,jElegulations subsequently enacted, are and shall 
he considered liable to assessuient in the same manner as other unsettled mehals, 
and the revenue assessed on all such lauds whether exceeding one hundred 
bighas or otherwise shall belong to Government. ‘ 

Provided, however, that nothing in the above rule shall be construed to 
affect the rights reserved to zemindars, taluqdars, and other proprietors of estates 
with whom a permanent settlement has been concluded, to the exclusive 
enjoyment of the rent assessed on lauds held on an invalid tenure free of assess¬ 
ment within the limits of their respective estates and taluqs, and of which 
tho extent may not exceed One hundred bighas if in Bengal, Behar, or Orissa, 
and fifty bighas if within the Province of Benaras. 

Second. Tho foregoing principles shall be deemed applicable not only to 
tracts of land such as are described to have been brought into cultivation in 


the Sundarbuns, but to all chars and islands formed since the period of tho 
decennial settlement, and generally to all lands gained by alluvion or dereliction 
since that period whether from an introcossion of the sea, an alternation in tho 
course of rivers, or the gradual accession of soil on their banks. 

Third. The same* principle shall likewise be deemed applicable to all 
lands which though included at the permanent settlement within the limits of 
taluqs held by individuals under special pattahs from the collector, such as the 
patitabadi and jnngalbari taluqs in the districts of tho Twenty-four Parganas 
and Jessore may not have been permanently assessed at the above-mentioned 
period. » 

Provided, however, that in respect to such lands if in the pv/ssession of 
the original patfa holder or his legal' repiesentative, the conditions of the patta 
in regard to the assessment of tho land included within the limits specified in 
that instrument shall be strictly maintained. 

The several rnles prescribed in Regulations XIX andXXXVIIof 1793 
and I^gulations XLI and XLII of 1795; Regulations X!XX1 and XXXVI 
of 1803,‘Regulations VIII and XII "of 180$ for determining the validity of 

« ts for holding lands exempt from the payment of public revenue are hereby 
_ applicable to gremts for holding lands nn^er makarrari or other tenures 
Uinitihg the demand of Government. 

; 'Provided, however, that nothing in this section shall be coastmed to affect 
rules <K»atoined in R^ XIII of 1793 relative to the assessment of 
hndSr valid grants or leases of the above nature, nor to alter the 
Wutoined in R%ulation I of 1815 fay which tenures of that*deseriptto» 
'l^^'decisfied, liable to assesamput on the,dei)|h'nf the grantee. '. 
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6. Mrst, Whenever a oollootor t)f revenue or other officer exercising the 
powers of collector shall have reason to believe that anj lands lying within 
the sphere of his official control are liable to assessment, either as being held 
under an invalid tenure free of assessment or at an inadequate jama, or as being 
liable to assessment on the principles slated in section 8 of this Regulation, he 
shall report the circumstances to the Board of Revenue or other authority exercis¬ 
ing the powers of that Board who, should Jie be of opinion that proper grounds 
exist for enquiry, shall direct the collector or other officer aforesaid tjj^euter on 
an investigation of the case in th§ maucer hereafter mentioned. 

Second. The collector on receiving the authority of the Board of Revenue 
shall call the party before him by a notice stating the demand of Government 
on the jands, and requiring him to attend either in peraon or by vakil within the 
period of one month and to'produce all sanads or other writings in virtue of 
which he may possess the lands or under Which they may have been or ma£«be 
claimed to be held free of assessment or at a fixed jama. 

Third. If the persons whose ladds it is proposed to assess have an accredited 
agent at the sadar station with general powers to act for his principal the notice 
to bo issued under the preceding clause shall bo tendered to such agent to be 
communicated by him to his principal, and agent’s acknowledgment to be en« 
dorsed upon it shall be accepted as a sufficient service of it, if he be desirous 
of giving such acknowledgment in preference to the notice being served on the 
peiTSou of his principal by a ebaprasi or peon of the collector. 

Fourth. If the person the revenue of whoso lands it is proposed to resume 
shall not have an accredited agent at the sadar station of the description above 
mentioned, or if such agent shall decline receiving the notice for communication 
to his constituent, and the defendant be resident within the collectorship, it shall 
be served on him througli the nazir of the collector by a single chaprasi or peon, 
who shall require the acknowledgment of the party to bo oiidqji’aed upon it, or if 
he be absent from his usual places of residence the acknowledgment of his principal 
agent or of any person acting for him daring his absence. • 

If the party be resident within the jurisdiction of any other collectorship than 
that in which the lands proposed to be assessed ai'o* situated, the notice shall be 
transmitted to the collector of the district in which the party may reside to be 
served in the manner above directed. , 

If the party be neither resident within the collectorship in which the lands 
in question may be situated nor in any other collectorship, the notice shall be 
served upon his agent or representative in charge of the lauds. . 

Fifth. Provided always that if any party or his agent in charge of his land, 
on whom a notice may be served in the manner above proscribed shall j^efn&e to 
acknowledge the receipt of it when required by the person serving it, the tender 
of the notice to such party or his agent siialb be taken for a sufficient service; 
such tender to be proved by the evidence of two persons residing on the lands or 
in the nearest village. , 

Sixth. The collector shall in the notice summoning the party, warn him; 
that if he withhold any writings of the nature specified in the second olanse of 
this section within the period prescribed they will not afterwards be received 
unless he shall show good and sufficient cause for not producing them and sbi^ 
assign such cause on his appearing before him. , 

6. Firat. If the holder* of such lands to whom a notice may have be^l 
issued as directed in the preceding section shall abscond or is not after diligent. 
search to be fonnd or shall shut himself up in any house or building or rettr^l^ 
any place so that the notice cannot be served upon him, the opUeotor or 
clileer ezereiiting the power of oolleotor on> reijeiviog the Ktudr's return to 

pQ 

Oo ' 



m 


LAKHEEAJ AND SERVICE TENURES. 181^’ 


effect shall issue a proclamation to be affixed in some conspicuous part of his 
kachari. « > 

The proclamation shall be written in the Persian and Bengali languages in 
the provinces of Bengal and Orissa (including Katnk) and in the Hindustani 
languages and Nagri character in Beha,r, Benares and in the Ceded and Conquer¬ 
ed provinces; and it siiall contain a copy of the former notice and a further 
notification to the party, that if he shqil not appear on a day to be fixed (which 
shall not be less than fifteen days from the time that the proclamation may be 
fixed up^tho collector will proceed without further notice to hold the enquiry 
^x-paHe. 

The collector or other officer exercising the power of collector shall likewise 
order a copy of the proclamation and notice to be fixed up with nil pr%|iicable 
despatch on the outer door of the house in which the holder of the lands may 
h® 4 i^u 8 aally dwelt (ft* in some conspicuous place in the chief village within or in 
thenbig^bourhood of the lands proposed to be assessed. 

Second. The nazir shall return the eft-der with an endorsement stating at 
what times and places the proclamation may have beem fixed up. 

The return of the nazir slmlf be filed with the collector’s proceedings in the 

case. 

If the party shall not appear at the time limited in the proclamation, or 
if a party who may have been served with a notice shall not appear within 
the time tl>erein limited, or if having appeared, he shall refuse to give 
answer, the collector shall proceed to investigate and decide upon the case in the 
same manner as if the party has appeared, answered and entered into proof. 

7. In cases of land supposed to bo liable to assessment under the provisions 
-of -section .3 of this Regnlatipn, the collector or other officer exorcising the powers 
of collector shall institute a full and particular enquiry into the circumstances 

condition of the land in question at the period of the decennial settlement; 
and, in cases of alluvion land, info the period of its formation. 

8. When an enquiry in regard to land of the nature of that described in 

the foregoing section shall have been authorized it shall bo competent to the 
collector with the sanction o£ the Board of Revenue or other authority exercising 
the powers of that Board previously obtained, to cause a survey or measurement 
to be made of all such lands and of the estate to whicii such lauds may be alleged 
to belong. • • _ 

9. If shall likewise be competent to th^ collector in all cases of enquiry 
held under the provisions of the Regulation to summon the patwari, gomasta or 
other person by whom the accounts relating to the lands proposed to be assessed 
or t(r the estate to which the lands may be alleged to belong are kept, and to 
require £[im to produce all accounts relating to such lands or estajjp, and to 
examine him 09 oath to the truthaof such accounts or regarding such lands or 
estate in the man«er specified in section 22, Regulation XII of 1817. 

10. It shall bo further competent to the collector in such case with the 

sanction of the Board of Revenue or other authority exercising the powers of 
that Board to require the person claiming to be proprietor or farmer of the lands 
proposed to - be assessed or of the estates to which they are alleged to belong to 
att^d either in person or by representative, *and to produce all the accounts 
relat ing to such lands or estate within a reasonable period, not being leas than 
one week- * • 

11. Whenever the collector or person exercising the powers of <X)llector 
ahall require the attendance of any proprietor or farmer or of any pntwm or 
gomaatha or other officer for the purpose stated in the above section, he m to serve 

proprietor or other person as aforesaid with a written notio* node** hiSf 
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official seal and signature stating lAie purpose for which his attendance is 
required, the papers (if any) which he is to liring with him and the period within 
which he is to attend. 

Second. [Il-epealed by Act No. XII of 1876.] 

12. If any patwari, gomastha or ^ther person by whom the accounts of 
lands are kept and who may be sammoiied by a collector or commissioner under 
the provisions contained in sections 9 and 11 of this Begulatiou shall neglect or. 
omit to produce his original aceounts on tlie requisition of the collect^ or com* 
missioner, or to give his evidence r^ardiiig them, or shall intentionally and 
deliberately give a false deposition on oath before the codleotor or commissioner 
when summoned and examined as aforesaid, or sliall niter, fabricate, falsify or 
mutilate the accounts relating to sneh lands or to the estate to which such lands are 
stated to belong, he shall be afkd bo held liable to the pains and penalties speci¬ 
fied in sections 23 and 27 of Regulation XII of 1817 according as the pvovisiomhof 
one or other of those sections may be'applicable to ihe offence committe^.k^niim, 

13. Firvt. If the holder of any lauds in regard to which the collector shall 
have been authorized by the Board of Revenue or other authority exercising the 
powders of that Board to institute the enquiry described by section 7 of this Regu¬ 
lation shall refuse or neglect to furnish the accounts relating to such lauds 
within thq period specified in the collector’s requisition, ihe Boai'd of Revenue or 
other authority exercising the powers of ‘ that Board shall be competent to direct 
the lands to be immediately attached, and the rents collected on account of 
Government in the same manner as if the lands were the property of Government. 

In such cases, however, it shall still be the duty of the collector to make a 
full inquiry into the title of the holder of the lands and to tx’ansmit his proceed¬ 
ings to the Board who will decide whether the l^pds shall be deemed perma¬ 
nently liable to assessment. 

Second. Provided further that if the holder of any lands asses.sed under 
ihe rules of the Hegulatioxi shall institute a snif m Court to contest the decision 
of the Revenue authorities, and shall produce any accounts or docaments besides 
such as he may have delivered to the collector, the accounts or documents so 
produced shall not bo received by the Court in evidence, nor shall they have any 
weight in the decision any more than if they had never existed, unless he shall 
show good cause to the satisfaction of the Court for not having produced the 
said accounts or documents, and shall prove that he assigned such case in answer 
to the collector’s requisition, or show good cause for not having done so. 

Third. Provided also that if any proprietor or farmer slmll omit or refuse 
to attend, or to cause his officer or agent to attend when duly summoned by the 
collector or commissioner by the time prescribed in the notice issued by the 
collector ^r commissioner, or shall omit or refuse to furnish the account* or docu¬ 
ments required and to show sufficient cause for such omissipn, the Board of 
Revenue or other authority exercising the powers of that B^ard are authoriz¬ 
ed and empowered to impose upon him such daily fine to be payable daily until 
he complies with the collector's requisition as they may think adequate to his 
situation and ciroumstaoees in life reporting,however, the account for the informa¬ 
tion of the Governor-General in Council. , 

The fine when confirmed by (itovernment is to be levied by the same process 
as is prescribed for the recovery of arrears of revenue. ^ 

14. If any zemindar or other person shall resist or cause to be resisted the 
attaohmout or measurement of lands which the Board of Buevenue or ether 
authority exercising the powers of that Board shall have authorized tlm oollelter 
or oommissioner to attach or impure under the provisions of the BeghlatioitR:or 
ehall resist or cause to be resisted any process duly iisSaed by the oolleotor or 
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commigsioner id compel a pktwari, gomaatba or other officer to prodnoe hit 
accounts and to give his evidence respecting them under the provisions contfliped 
in section 9 of the Biegoiatiou, it shall be competent to the Board of Revenue or 
other authority exercising the powers of that Board on being satisfied that he it 
guilty of the charge to adjudge the zoi^indar or other person so offending to pay 
such fine to Government as may appear to it proper upon a consideration of hui 
situation and ciraumstances in life and of the offence which may have been com¬ 
mitted apd to levy the fine in the mode prescribed for the recovery of arrears of 
revenue; 

Provided, however, that if the fine shall exceed five hundred rupees, the 
Board shall snbmit a report of the case to the Governor-General in Council and 
shall not proceed to levy the fine until they receive authority from Government 
for that purpose. 

'X 15. When thefparty whose ]and& it may be proposed to assess shall appear 
in coM"’’mity with the notice or summons, and shall deliver up his title-deeds the 
collector shall give a receipt for them and after duly examining them shall 
deliver to the party a statement of the grounds on which his land may appear 
liable to assessment with copies ou plain paper of all documents on which his 
opinion may be founded. 

The collector shall then desire the party to deliver a written answer within 
fioven days. 

16. It shall be the duty of the collector or other officer exercising the 
powers of collector carefully to number, mark, date, and sign all documents pro¬ 
duced by a zemindar or other pei'son in possession of the lands proposed to bo 
assessed in support of his claim to hold them free of assessment or as parcel 
fof an estate for which a perpaanent settlement shall have been concluded and to 
insert in his proceedings the title and number of such doenments so that no 

may exist yi regard to their having been exhibited before him. 

And the collector shall befoA) proceeding to judgment, warn the party that 
no accounts o» other documentary evidence of any kind which he shall not pro¬ 
duce before him, and for not producing which he may not assign good and 
sufficient cause will be received at any future period either by the revenue or 
judicial authorities, and shall reed'd his having done so on the face of his 
proceedings. 

17. On receiving the answer of the party the collector shall summon any 
witnesses he may deem necessary to support the claim of Government with any 
which the party may desire to have summoned on his behalf, and shall take their 
deposition in jni^ici^ form and in the presence of the party or his authorized 
agent. ^ 

18. The collector shall carefully examine all doenments that pay be pro¬ 
duced by the party, and shall likewise give the party access to inspect all docu¬ 
ments on which he may rely in proof of the liability of the laud to assessment. 

19. First. The collectors and other officers exercising the powers of 
oolleotors are hereby authorized to summon witnesses and administer oath 

oanse the execution of solemn declarations in lieu thereof in all cases brought 
before them under this Regulation, , 

Seconds [Repealed by Act No. XII of 1873,] 

Third, totaled hy^Act No. XII of 1876.] 

‘SO, Having closed his proceedings the oolfector shall record his opinion in 
the ruhakari detailing the gz'onnds on which it is founded, and whether the hmds 
^pear liable to assessment or otherwise, and shall forward his proceedings to the 
j Bfipro of Rev^ue Or other authority exercising the powers of that Boerd h]|. ’snhii 
as may be dire^ed by that authority furnishing the party at the alMB' 
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with a copy on plain paper of the final mbakari aforesaid and reporting his 
kaving done so 4 o the Board or other anthor^ty aforesaid. 

21, Mrst. The Board of Eeveuae or other authority aforesaid after oal]ing 
for any farther evidence which on a consideration of the collector’s prooeedihga 
they may deem wanting shall on a da;^ to be fixed by a public notice affixed ip . 
the office not being less than six weeks from the date on which the collector may 
have furnished the party with a copy of his final rubakari and after hearing ady *' 
thing which the party, if in attendance, iday wish to urge in his own behau pro^ 
oeed to pass judgment in the case andyball record their opinion in th? rabakai‘i 
delivering a copy thereof to the party on his requisition to that eifeof. 

Second, The final rubakaris which the collectors and the Boards are by 
the provisions of this section directed.to record shall contain a distinct sl»%ement 
of the f ubjeot-raattor of the casei the grounds on which the decision maybe given, 
the names of the witnesses whose depositions may have been taken and the j |ii le 
of every exhibit read. * 

Third. If the Board of Revenue or other authority aforesaid pronounce 
against the assessment, the proceedings shall be considered final, except on proof 
in a court of judicature of fraud or collusion in the previous inquiry. 

Fourth. In the event of the Board’s declaring the lands liable to assessment, 
the collector shall inform the party or his vakil of the decision of the Board and 
shall fix an assessment on the principles of the general Regulations on such in* 
formation as may be procurable. 

22. First. If the party shall within a fortnight of his receiving intimation 
of the Board’s decision tender to the collector responsible security for the pay¬ 
ment from that date of the jama which may eventually bo fixed on the land with 
interest at the rate of twelve per cent, and shall engage to institute a suit in the 
court in which the case may be cognizable withm ten days commencing from 
the date of the deed of security or (if the court shall be shut and shall not be 
opened until after the expiration of such ten days) within thrde days calbulating 
from the day on which it may be opened to try the justness of the demand, the 
collector shall leave the party in possession as before reporting the circumstance 
for the information of the Board. 

Provided, however, that in such cases the party shall produce all his accounts 
of collections for the information of the collector in estimating the amount of the 
security to be required. * , 

Second. If tlie party be willing to give security for a portion only of the 
jama eventually assessable on the laud, it shall be competent to him to do so on 
the condition above specified. 

In this case the collector shall under the orders of the Board either hold the 
lands khas or farm them for such period as the Board may direct knd shall 
pay to th? party a portion of the colloq|bioiis proportionate to,the amount for 
which he may be willing and able to give respoiaiblo security.. 

Third. It shall be competent to the court to direct the collector to take the 
security offered by the party if he shaW refuse to do so, and the court shall ^ 
satisfied that it is sufficient, but it shall rest with the collector subject to tl^ 
directions of the Board, to fix the amount for which the surety is to 1^ held 
bound. . • 

Fourth. The amount shall not in the firat instance exceed the estimsle|^; 
j ittnnal revenue assessable on the lands, or the amount Ireceivable by the fa 

one year with interest; but if, at the expiration of one year from the dete Osh 

which the party may receive intimation of the Board’s dedsion the sait 
be pepding it shall be competent to the collector to re(|eire additaonsl semi^^ 
lor the same amount. 
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Fifth. la mukurraris the parties giving security and intending to sue shall 
contiaue to pay the mukurrari jama^ and will be required to give security for the 
remainiug revenue which may be eventually demandable from them, 

23. If the party do not give security or having given security neglect to 
sue, the collector shall proceed to the final assessment ^ the land. 

24. First. Persons whose lands may be assessed either in future to give 
security or to institute a suit within the prescribed time shall nevertheless be ea> 
titled to sue any time within one year*from the d^ito of their being informed of 
the Boarlfs decision, but after the above {period; shall have elapsed the decision of 
the Board dball be final and conclusive. 

Provided, however, that in cases in which the party may be able to show 
good send snificient cause for not having sijed within the said period, such as 
minority or absence, no limitation as to time shali prevail other than that gener¬ 
ally prescribed by the existing Regulations in regard to private claims, 

~"*^cond. J[Fepealed hy Act No. JCVI o/*l874.J 

25 ' ^{^Bepealed by Act No. XVI of 18^.-] 

26. First. In cases instituted in the zillah Court an appeal shall be received 
by the Court of the Sadar Uewairi«Adawhit. 

Second. The Sadar Dewani Adawlut in all cases of appeal being prepared in 
conformity with the provisions of this Regulation shall, together with the decree 
against which such appeal may be lodged, likewise pursue the final rubakari filed 
in the case by the Board of Revenue or other authority exercising the powers of 
that Board; and, if on a consideration of those documents, the decision of the 
Court should appear unjust or on’oneous or doubtful, or its proceedings in the 
case manifestly irregular or imperfect; or if from the nature of the cause as 
' stated in the decree or otherwise, it shall appear to them of snfiicieiit importance 
”to merit a further investigation in appeal they shall admit a special appeal. 

27. [^Repealed hy Act No. XVI of 1874.J 

28. * First. On the production of any written document purporting to be 
A farman of apy king of Delhi or to be a sanad, parwana, or other grant of any 
wazir or of any nawab, raja, or other potentate, or person formerly exercising 
authority in any part of the provinces and territories now subject to the British 
Government, it shall be the duty of the Revenue and Jndicial authorities before 
whom such document may be produced to ascertain the validity and authenticity 
of it hy i’efgrence to suoR witnesses as may be likely to lead ,to the due apprecia¬ 
tion thereof, and the said authorities shall not receive such document in evidence 
ifierely on the credit of the seal or other attestations impressed upon it without 
some external ovfdenco in corroboration of its authenticity. 

Second. Provided, also, that no document of the above desci-iption which 
may be produced to any court or adawlat shall be received, nor any proceedings 
held thereon, nor any faith given thereto, unless it shall be proved that the said 
document has been duly registered under the rules and requisitions of Regula¬ 
tions XIX and XXXVII of 1793; XLI and XLll of 1795; VII of 1800; XXXI 
and XXXVl of 1803; and Vll of 1808 or unless due cause be shown for the 
non-registry. 

29- Whenever a collector or other officer exercising the powers of collector 
shall have reason to suspect the validity of theoorigiual tenure under which any 
land subsequently commuted for a money pension of the description notioed in 
Begulation XXIV of 1803 and Regulation VI of 1817 was held it shall beoom]^ 
tent tp him with the previous sanction of the Board of Revenue or other authority 
exercising the powers of that Board, to proceed in the investigation of the tenure 
under which such land was held, in the same manner as collectors are authorised 
' by this Regulation to proceed in regard to the tenure of lands now held free cf 
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assessment, and i{ the Board shall Be of opinion that the tenure was invalid, it 
shall be competent to them to resume the mcmey pension granted in con8idera> 
tion thereof, subject to an appeal to the Courts of Judicature in the manner pre¬ 
scribed by this Eegulation in cases in which the Board may direct the assessment 
of land held free of assessment. • 

Provided, however, that it shall not be competent to the Revenue authoriti^ 
to resume any money pension of the above ^description of which the incumbent 
may have been in the enjoyment under orders of tho Governor-general in 
Council for a period of twelve yekrs on more. 

30. \Mepealed by Bengal Act No, VII of 1862.] 

This section was repealed by Act YU (B. C.) of 1862 which transfers suits for resumption 
to the Qivil Courts. * 

31. First. Nothing in the present Regulation shall bg considered to affect 
the right of the proprietors of estates for which a penuauent settlement has/’JCBn 
concluded to the full benefit of waste lands included within the aatl(^1tained 
boundaries of such estates respectively at tho period of tho decennial settlement 
and which have since been or may hereafter be reduced to cultivation. Tho 
exclusive advantages resulting from the improvement of all such lands were 
guaranteed to the proprietors by the conditions of that settlement, and it being 
left to the'Courts of Judicature to decide on all contested cases whether lands 
assessed under the provisions of this Regulation were included at the period of 
the decennial settlement within the limits of estates for which a settlement has 
been concluded in perpetuity and to reserve the decision of the Revenue autho¬ 
rities in any c^se in which it shall appear that lands which actually formed at the 
period in question a component part of such an estate have been unjustly sub? 
jected to assessment under tho provisions of this Regulation, the zemindars and" 
othci’ proprietors of land will be* enabled by an application to the Courts to 
obtain immediate redi’ess in any case in wliiob the Revenue* authorities shall 
violate or encroach on the rights secured to them by the permanent sottleraenb. 

Second. It is further hereby declared and enacted that aH claims by tho 
Revenue authorities on behalf of Government to additional revenue from lands, 
which were at the period of the Decennial Settlemoht included within the limits 
of estates for which a Permanent Settlement has been concluded, whether on tho 
plea of error or fraud, or on any pretext whatever saving of course tire case odf 
lands expressly excliided from the operation of the settlement, such* as lakhirEQ 
and thanadari lauds shall be, and be considered wholly illegal and invalid. 


• A. D. 1825. REGULATION XIII. 

• * • 

A Regulation' to maintain the settlement made for certain lands^held exempt from 
the payment of revenue by canoongoes, in the province of Behar ; and to 
promde for the future settlement of such lands, as well as of the lands com¬ 
posing other resumed lakheraj tenures, with the present occupants, when so 
directed by Government. 

0 

Whereas it was enacted by section 5, Regulation II, of 1816,* f that the 
revenne of lands held by canoongoes, generally in the provinoe of Behar, in yirtne 
of their offices, should ^ liable to resumption; and accordingly under that law. 


• Declared to apply to tho whole of the Lower ProvinceB except Scheduled Districts, 
Act XV of 1174. 

t Bepeal^ by Act VIII of 1868. f, 'i 
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vamoas renumptions of lauds so held took place, and the parties to whcun the 
0emindaree interest in the same appeared to belong, were admitted to engage for 
the Government revenue; but on the consideration of the proceedings held'under 
the provisions of the above rule, it appeared to the Governor> General in Counc^ 
to be improper wholly to deprive the canoongoes, or their representatives, of 4ha 
advantages demed from such lands, and enjoyed by them for a long course of 
years; and it was accordingly resolv;ed by Government, on the 14th February 
162’^, thal:;4n cases where the lands bad beoir occupied and managed byjtho 
canoongoes^ or their representatives, and tin rents received by them, they should 
be replaced in possession of such lands, and a settlement made with them on the 
principle prescribed by clause second, section 8, Regulation XIX of 1793, viz, 
the revenue to be paid to Government to be equal to one-half of the annqjjd pro> 
dnoe (or rental) of the lands, calculated according to the rates at which other 
lac in tbo j^ergunnak of a similar desdription may be assessed, securing to the 
proprifetajp of the soil such malilcanah or other allowance, as they might have 
received prior to the resumption of the official minhye tenure: and whereas the 
existing laws relative to the settlement of resumed lakheraj tenures, are not pro> 
perly applicable to the case, and'it appears to be expedient expressly to provide 
tor the maintenance, by the courts of judicature, of the arrangement above 
described, in order that the canoongoe niiniiyedCbrs may be secured in tiie posses¬ 
sion (subject to the quit-rent fixed by Government) of the land, rents, and pro¬ 
duce, heretofore possessed by them : and whereas it is desirable to provide for the 
settlement, on the same principle, of any lands that may be resumed under the 
corresponding rules relating to canonrtgtm, and their official tenures, in other 
parts of the country ; and whereas it appears to be generally expedient to make 
si distinct provision for securing to the holders of lakkemj lands, resumed by the 
officers of Government, and assessed on the principle prescribed in clause second, 
section 8, Regulation XIX of 1793, the benefits which that law was designed to 
bestow; and to declare the competency of Government in other cases to continue 
- the persons, who have heretofore occupied lands free of assessment, or their re¬ 
presentatives, in the possession of the same, notwithstanding such lands being 
made |fmbjeot to assessment; ‘the following rules have been ena(Jtod for these pur- 
jKises respectively, to bo in force throughout the territories subject to the presi¬ 
dency o^orWWilliam, fipm the date of the promulgation of this Regulation. 

2. cases of lakheraj tenures resumed under the piovisions of Regnla- 
tion IV of 1808,* Regulations II and V of 1816, or any other regniation in force, 
relative to lands b^^ld by canoongoes by virtue of their offices, where the minhye or 
lakheraj tenure, and the right of property in the land, are vested in distinct parties, 
it shall be competent to the Governor-General in Council, by instruction to the 
Revenue Roard, or other authority empowered to make the resumption, to oon- 
tinue the minhyeiare and their heirs, 'in possession and management of such lands, 
Subject to such assessment as he shall judge it proper to direct: and the parties 
claiming the zemindaree i|j,i^re8t, or other proprietary right in such p^ahmle^ 
sh%ll not be entitled to any land rent, produce, or profit beyond what they may have 
l|njoyf>(| up to the period of the resumption of the tenni'e, or would have been 
Entitled to receive, in the event of Government having confirmed the same in 
perpetuity, free of assessment. Persons conse4^ently claiming to be maUhot the 
stud iai^ds, who, daring tbp continuance of the lakheraj tenure, had not possession.., 
of the i^me, whether they received a malikanah atiowanco, or otherwise, shall not 
. disturb, the posseteiou of the minhyedars, o? their heirs and representatives, in 
case whriwin.the Governor-Genend in Council may have sanotioaed such 

* Sepealod by Act of 1878., • 
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possession; and any gait preferred liy such persons in a court of judicature, to 
recover possession, contrary to the intent and meaning of this rule, shall be dis* 
miss^ with costs. Provided, however, that in all cases of the nature above- 
naeutioued, wherein the zemindar or other proprietor of the land may liave 
received malikanah or proprietary due, during the existence of the lakheraj tenure, 
he shall continue to receive the same, notwithstanding tho resumption of tliO 
lakheraj, in like manner as if such resumption had not taken place. 

, 3. The tenures of the miithvedars which have been confirmed to tbsm, with 
the sanction of Government, by the arrangement referred to in the preamble of 
this Regulation, or which may bo so confirmed, in conformity with tho preceding 
section, are declared to be hereditary and transferable: but should they escheat 
to Oo^rnment, the parties possessing'a zemiiularee interest or other proprietary 
light in the lauds, will be admitted to engage for the revenue, subject to a fresh 
assessment, to be adjusted on the actual assets under tho general Regulation&.<i* 

4. The pi'inoiples of sections 2 and 3 of this Regulation shall be qj^tUoered 
applicable to all cases of lakheraj resumption under the general Regulations in 
force, which may come within the favourable rule of assossmont contained in 
tho second clauso of section 8, Regulation XlXj 1793, in tho provinces of Bengal, 
Behar, and Orissa, or the second clause of section 8, Regulation XLI, 1796, in the 
pixivinoe of Benares ; it being the evident intention of the role in question, that 
it should bo applied to persons who had boon long in possession of tbo lakheraj 
tenures made subject to assessment by tho regulations above cited ; and whom it 
appeared equitable, in consideration of their long possession, to leave iti occupancy 
of the lands composing their respective tenures, at a moderate assessment, not 
exceeding a moiety of the annual rent pi’oduco. 

5. In modification of the existing rales contained in Regulations XXXVII, 
1793, XLII, 1795,* and XXXVI, 1803,f or any other Regulation in force, relative 
to the settlement of resumed jaghirc, altumgah, muddiulniamh, .,aiima, and other 
grants of land termed baduhahee, or royal; and generally in qualification and ex¬ 
planation of all the rules in force relative to the resumption of Ivikhoraj tenures 
and the future assessment of lands composing tho same; it is hereby fni’ther 
declared, that whenever such tenures may be pronounced invalid or extinct, by a 
Revenue Board, or other authority empowered to investigate tho lakheraj title in 
such tenui'es, under the provisions of Regulation IF, 181^, or of anyirf)thc!|^regula¬ 
tion in force, it shall be competent to the Governor-General in Council, on a 
special report of the circumstances ed the case, when it may appear just and pro¬ 
per, in consideration of tho long possession of the actual ocenpapt of the land or 
of his ancestors, to direct his continuance in possession, though not tho zemindar, 
talookdar, or other malik of tho land, on his engaging for the future assossfeent, 
on such te^B as may bo prescribed by Government; and in such oases the whole. 
of the provisions contained in sections 2 and 8 of this regulation, «hall bo deemed 
applicable, and bo maintained by tho Courts of Judicature accofdingly. 


Repealed by Act XIX of 1873. 

U 


"t Repealed by Act VH of 1868. 
> 
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A. D. 1825 IIEGULATION XIV. 

A Regulation to declare the extent of the authority possessed hy the revenue autho¬ 
rities, subordinate to the Governor-General in Council, in the confirmation of 
lakheraj tenures; to dtfine the principles to be followed in determining on the 
force and validity of grants, made by persons exercising authority in different 
quarters previously to the acquisition of the country by the British Govern¬ 
ment, a/^ to provide f<yr the application of fhe general laws and Regulations 
respecting lands held free of assessment, to the territory ceded by Govind Rao 
to the British Government, and annexed to the Zillah Bundlecund, under the 
provisions of Regulation 11 of 1818. 

Whereas doubts have arisen as to the extent of the anthoritj possessed by the 
r^yenno authorities nnbordinate to tha Governor-General in Council, in regai^ to 
the'6«aifirmation of lakheraj tenures, which* it is expedient to remove ; and it is 
also desirable further to define the principles to be followed in determining on 
the force and validity of grants made by persons exercising authority in different 
quarters, previously to the acquisition of the country by the Biitish Government; 
and it is necessary to make provision for the due application of the general rules 
in force, relative to lakheraj tenures, to the territory ceded by Govind Eao to the 
Government, and annexed to the zillah of Bundlecund under the provisions of 
Segulation II, 1818* and whereas it is enacted by clause first, section 26, Regu¬ 
lation II, 1819, that in suits instituted in the zillah courts to contest the decisions 
passed by the Revenue Boards, under the provisions of that regulation, a special 
appeal only shall lie to the provincial courts, and that in like manner, in cases 
decided in the first instance by a provincial court, excepting cases ultimately 
appealable to the King in Cfouncil, an appeal shall be received by the Sudder 
JJewanny Adawlut on special grounds only ; and it appears to be expedient that 
the above restriction should not apply to cases wherein the decision of the court 
may be opposed to the judgment of the Board of Revenue, or other authority 
exercising the powers of that Board, but that such cases should be open to a 
regular appeal; the following rules have been enacted, in addition to, and in 
modification of, tho provisions of Regulations XIX and XXXVII, 1793, Regu¬ 
lations XLI and XLII, 1795, Regulations XXXIt and XXXVI, 1803,J of such 
parts of j^gnlations V1I1§ and XII, 1805, as refer to lakheraj lauds, and of 
Regulation II, 1819; to be in force, fi-om the date of their promulgation, through¬ 
out the provinces immediately subject to the'presideucy of Fort William. 

2. It is hereby declared and enacted that the power of granting lakheraj 
tenuMS, viz. tenures of laud exempt from the public assessment, either for life, pr 
in p^eiuity, as well as of confirming such tenures, excepting by a regular judg¬ 
ment passed after a judicial inquiry,^l^lougs and always ^ belonged Oxclusively 
to the supreme Gpvemment; and no aot‘, order, or decision, granting or confirm¬ 
ing any tenure as aforesaid, within any of the territoiies subordinate to this pre¬ 
sidency, after the annexation of such territories to the British dominions, swU 
held valid, unless the same shall have been done, issued, or passed, by or under 
the immediate directions of the Governor-General in Council, or by some officer 
eiapressly authorized by Government to granteor confirm such tenures, or with 
i^peci to the oonfirmatiou of grants duly authorized, by some competent court of 

V b 

' . . , , , - -— ■ ■ . I , ... . ■ II ■ .. . 

* Beiiealed by Act XIX of 1878. 

f Declaired to apply to the whole of the Lower Frovinoes, except the Sohedoled 
■; Act X? of 1874 

I by Aot XT of 1874. 

S Eepeeted by Aot XIX of 1878. « 
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S * idioature in a suit re^larly .tried and decided by it; ot by one of tbe BeTonne 
owda acting in a jadicial capacity, under Jhe rules of Regulation VIII, 1811,• 
whilst that regulation (rescinded by sectiou 2, of Regulation II, 1819) was in 
force; and subsequently under the rules of Regulation II, 1819, or any other 
regulation expressly empowering the Revenue Boards, after full investigation of 
olaiims to exemption from assessment under the general rules applicable to ktkhe* 
raj tenures, to pronounce a decision against the assessment, to be considered final, 
except on proof, in a court of judicature of fraud or collusion in the previous 
inquiry. Provided also, that n# resolution or order passed by the Bleutenant* 
Governor, and the Board of Commissioners iu the ceded and conquered provinces, 
the Board of Revenue, or other authority exercising the powers of the Board, 
whorejjy the right of Government to assess any lakheraj lands may have been 
relinquished, or postponed, savi and except decisions regularly passed according 
to the rules above cited, shall operate to the prejudice of Government, or be held 
to bar tbe revenue authorities from proceeding for the recovery of thepublio dues 
under the provisions of Regulation*!!, 1819, or any other rules iu foitSd, relative 
to the resumption of laklieraj tenures, held under invalid grants. 

3. First. The following principles are,to be observed, in determining the 
force and validity of grants made by pei’sons exercising authority in the provinces 
sabordin{y/)e to this presidency, previously to the acquisition of the country by the 
British Government. 

Second. Lakheraj tenures, of which uninterrupted possession shall have been 
held exempt from assessment at and subsequently to the periods undermentioned, 
shall be and be considered to be valid, without evidence to any formal grant or 
confirmation of the same; and shall be continued to heirs in cases in which it 
may be clearly shown, from the nature and denomination of the tenure, that it is 
hereditary according to the ancient usage of the country; viz. the 12th August 
1765, if the tenure be in Bengal, Bobar, or Orissa, (excepting Cuttack) ; the l-tth 
October 1791, if the tenure bo in Cuttack, inolilding Puttaspote or ii;s dependent 
cies; the Ist July 1776, if the tenure bo in the province of Beqares; the 10th 
November 1789, if the tenure be in the provinces ceded by the Nawab Vizier in 
November 1801 j the 1st January 1792, if in any of the provinces ceded by Dowlut 
Rao Scindia and the Peishwa under the treaties of the 16ih and 30th December 
1803; the Ist November 1805, if in the pergunnah of Khandah or other territory 
ceded by Nana Govind Rao on tbe Ist November 1817.* Provided, however, that 
the above rule shall not apply to cases of derivative tenures, wherein it may 
appear that the tenure is derived‘from a jagMrdar or other jNSrson, who at any 
of the periods above specified hold lands free of assessment under a temporary or 
conditional tenure. In all such cases, the parcels of the land so held sh^ljollow 
the condition of the principal tenure; and if that be resumable, will coii®e(fa,ently 
be liable to resumption. , 

Third. The proof of possession in the cases provided for* by the preceding 
clause, and (in the case of persons not the original grantees) of the heredjtaiy . 
nature of the tenure, shall be on *the parties claiming to bold or recover* ' 
lakheraj tenure: tbe general principle being that the ruling power is entitled to a. 
certain proportion of the produce of ererj heegiut of land, excepting so far as it ' 
shall have tran8ferre4i relinquished, or compounded its right thereto; and all‘ 
parties claiming the benefit of such exceptions being bound to establish 
respective claims and titles. • -* 

Fourth. Provided also, that although one or more successions of any ■ 

as aforesaid may have taken place before the periods specified in the second <^nse, 


* Eepealod by Reg. II of 1819. 
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the fact shall not be taken to establish a title of inheritance, unless the tenure be 
clearly of an hereditary nature; or unless the right of inheritance therein shall have 
been admitted by the Governor-General in Council, on a reference made to Gov¬ 
ernment according to the rules in force applicable to such cases. 

Fifth. The courts of judicature a^?td revenue authorities shall not recognise 
any potentoto or person, as having been vested with the supreme power within 
any part of the province subordinate to Jhis presidency, save and except the kings of 
Delhi, the soohadars of Bengal, Behar, and Orissa, and the several authorities speci¬ 
fied in Re^hlalion XLII, 1795, Regulation 1803, and Regpilations VIII* 

and XII 1805; and with respect to the territory ceded by Nana Govind Rao, 
save and except Raja Chuttorsaul, and his predecessor, previously to the Mahratta 
conquest of that territory in the year 1802 ©f the Sumbut era (correspondii^g with 
1730 of Christian era) ; and subsequently thoreto'^His Highness the Peishwa,who 
thpn obtained the supreme authority in the territory referred to. If in any caso 
grants shall be produced, purporting to have been made or confirmed by any other 
person tlihn as aforesaid, alleged to have been vested with the supi’eme power for 
the time being, and it shall appear to tho court or other authority investigating 
the same, that the plea is well founded, the court or other authority before whom 
tho case may bo depending, shall, before passing any decision thereupon, refer tho 
point to the <^5overnor-Gonoral in Council, and be guided by his determination. 

Sixth. To the validity of grants made or confirmed by tho kings of Delhi, 
or by any of the rules aforesaid, it is and shall be held to bo necessary; 

1st. That they were made or confirmed within tho period, during which the 
person granting or confirming the same possessed and exercised supremo power 
within the territory in which tho lands specified in the grant are situate. 

2d. That tho grantee actually and hontx juie obtained possession cf the land 
granted within the said period. 

3rd. That the grant was not subsequently resumed by the officers or tho 
orders of the Government for the liime being, previously to the acquisition of the 
country by thejlritisb Govenimont, or, if so resumed, that tlio competence of tho 
officers to resume shall liave been expressly disallowed by tho Governor-General 
in Council. 

Seventh. The following shall be held, for tho purposes specified in this Regula¬ 
tion, to be the periods at which tho several provinces subordinate to this presidency 
wore acqaiijpd by the British Government, viz., for Bengal, Behar, and Orissa, 
(excepting Cuttack,) the 12th Aiigust 17C5: for Benares the Ist July 1776 ; for the 
provinces ceded the Nawab Vizier the Ist* January 1801; for the provinces 
ceded by Dowlnt Rao Scindia and the Poishwa tho 1st January 1803; for the 
province of Cuttack, Putt^pore, and its dependencies the 14th October 1803; 
for the p&gunnah Xhaudali and the other territory ceded by Nana Gqyind Rao, 
Ist November 1817. . 

^1 H 

Eighth. To tbo validity of grants not made or confirmed by the supreme 
power, (excepting tenures of long possession, described in tho second clause of 
this section,) it shall be hold to be necoaaai'y; 

Ist. That they were made or confirmed by some authority which the 
Governor-General in Council shall have expressly declared competent to make or 
confitm the same. ' « 

2nd. That the grantee actually and bond fide obt^ned possession of the 
lAnd ;^nted; and that th5 revenue of the land w&s not ynhsequently resumed 
l^'ji^^petent authority. 

Ninth. Provided also that in cases in whioh any lakheraj tenures may have 
* aopoaied bj Apt XIX at 1878^ 1 
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been resumed previously to the soquisilion of tbe country by the Britisb Gtevem- 
ment, the determination of the question, whether the offioeri by whom, or by 
whose order the resumption may have been made, was legally competent to do so, 
shall in all cases, wherein it may be necessary to determine this question, rest 
with the Governor-General iiv Council. •Moreover, all questions touching the 
validity of grants made or confirmed by any officer subordinate to the supreme 
power, or the legal effect of resumption by^uy such officer, which may not have 
been expressly provided for by the regulations and which may be matqfial to the 
decision of any suit or inquiry, sllhll be^reforred by the coarts of judicature, or 
other authorities making the investigation, to the Governor-General in Council 
for determination ; Tinloss the powers and competence of the officer in question 
shall h%ve been previously detei‘mined»by Government. 

4. Nothing in this regulation shall bo construed to affect the provisions con¬ 
tained in Regulation XIX, 1793, Rqgulartion XLT, 1795,*‘Regulation XXXI, 
1803,t and Regulation XIT, 1805, relative to lands, not exceeding 10 hgegTiaSf of 
which the produce is bond jide appropriated to religious or charitable uses. 

5. [ll^alod by Act XII of 1873]. 

6. In modification of the rules containted in section 26, Regulation II, 
1819, it is hereby enacted, that in cases wherein a gillah court shall annul or 
alter a judgment passed by the Board of Revenue, or other authority exercising 
the powers of that Board, under the provisions of the above-mentioned regula¬ 
tion, a regular appeal shall lie to the provincial court. In like manner, in oases 
tried in the first instance by a provincial court, if tho decision of that court shall 
reverse or alter the judgment of the Board of Revenue or other authority afore¬ 
said, a regular appeal shall lie to the Court of Suddor Dewanny Adawlut, 
although the amount in contest shall be loss than five thousand pounds sterling. 
The provisions of the above-mentioned section shall, however, still bo applicable to 
cases in which the gillak or provincial courts may maintain tho,decisions of tho 
Revenue Boards, or authorities exercising tho powers of these Boards. 


ACT No. V OP 1859. ’ 

. Received the Governor^General’s assent on the 4sth^of March 1859. 

An Act to empower the holders of ghatwali-lands in the district of *B{rhhvm to 
grant leases extending beyond the period of their own possession. 

t 

Whereas it has been held that tho ghatwals of the district of Birbhum who 
pay the revenue of their lands directly to Government under tho proyisifins of 
RegulatiorwXXTX, 1814, of tho Bengal Code have not the power of alienating 
their lands; and whereas, for the development of the mineral*resources of tlm 
country in which tho said ghatwali-lands are situate, and for the improvement of 
the said lands, it is expedient that the^power of granting leases for periods not 
limited by tho term of their own possession, should in certain cases be extended 
to the possessors of such lands ; It is enacted as follows :— * 

1. Ghatwals holding lands in tho district of Birbhum under the provisions 
of the aforesaid Regulation, shall Ifave the same power of granting leases for ahy, 
period which they may deem most conducive to the improvement of their 
M is allowed by law tci(*the proftrietors of other lands. f' ' 

Provided that no lease of ghatwali-lands for any period extending boyphd&e 

___ - -- I I ■ I III I —i- . ■ ■ ■ —^1 II ■ —<■ .1.- 

* Bopealed by Act XIX of 1873. 
f 8ee Beg. Ill of 1828, B. 10, ol. 4. 
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lifetime or inctimbencj of tbe grantor of tie lease slall be valid and binding' on 
the successors of the gr^tor, unlessithe same shall be gpranted for the trorking of 
mines or for the clearing of jangle, or for the erection of dwelling-houses or 
mannfactones, or for tanks, canals and similar works; and shall be approved by 
the Commissioner of the division, such approval bfing certified by an endorse* 
ment on the lease under the signature of the Commissioner. 

2. If any of the said ghatwal^lands be at any time under the superin¬ 
tendence of the Court of Wards, or otherwise subject to the direct control of the 
officers of Government, it shall be lawful ^r thd Court of Wards or the Com¬ 
missioner to grant leases for any such purpose as aforesaid; and every lease so 
grant^ shall be valid and- binding on all future possessors of the said lands, 
anything in the existing law to the contrary notwithstanding. 



PAET VI. 
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N. B. Ploaao see claaso o. of section 195 df the Bengal Tenancy Act. 
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ACT No. XI OP 1859. 

An Act to improve the law relating to sales of Land for arrears of Revenue in the 
Lower Provinces under the Bengal Presidency* 

Whereas ii; is expedient to discontinue the practice of obtaining the prepiotia 
sanction of the Boa^ of Revenue to sales of estates for arrears of Revenue, or 
other demands of Government, in the province of Cuttack: and whereas it is just 
that a person having a lien upon the estate, and paying the money necessary to 
protect it from sale for arrears of revenue, should be reasonably secured: and 
whereas it is expedient to afford sharers in estates, who duly pay their shares of 
the sudder jumma of their estates, §asy means of protecting their shares from 
sale by reason of the default of their co-sharers : and whereas it is expedient to 
afford landholders, particularly absentees, facilities in guarding against the 
accidental sale of their estates for arrears of revenue by reason of th* neglect or 
fraud of their agents: and whereas it is exjjedient to provide for the*voluntary 
registration of dependent talooks existing at the time of settlement: and whereas 
it is expedient to protect the holders of registered under-tenures created since 
the settlement, and not resumable by the grantors or their representatives, from 
loss by the avoidance of their tenures on the occasion of a sale of the superior estate 
for an’ears of public revenue, when the arrears can be realized by such sale: 
and to give absolute security to such tenures by special registry, when shown to 
bo held at rents sufficient for the security of the revenue : and it is therefore px’O- 
per, for the above and other purposes, to improve the law relating to sales of 
land for arreax's of revenue in the Provinces of Bengal, Behai*, and Orissa; It 
is enacted as follows:— 

1. [Repealed by Act XIV of 1870.] 

2. If the whole or a portion of a kist or instalment of any month of the era 
according to which the settlement and kistbundee of any mehtd have been regu¬ 
lated, be unpaid on the fii-st of the following month of such e:pi, the sum so 
remaining unpaid shall be considered an arrear of revenue. 

3. Upon the promulgation of this Act, the Board of Revenue at Calcutta 

shall determine upon what dates all arrears of revenue and all demands which 
by the Regulations and Acts in force, arc directed to be realized in the same 
manner as ai^rears of revenue, shall be paid up in each distn'et under their juris¬ 
diction, in default of which payment the estates in arrear in those districts, 
except as hereinafter provided, shall be sold at public auction to the highest 
bidder. And the said Board shall give notice of the dates so fixed in the Official 
Gazette, and shall direct corresponding publication to be made, as far as regasds 
each district in the language of that district, in the office of the Collector or 
other offiidhr duly authorized to hold sales jinder this Act, in the Courts of the 
Judge, Magistrate (or Joint-Magistrate ife the case may be), and Moonsifis, and 
at every thannah station of that district; and the dates so fixed shall not be 
changed except by the said Board •by advertisement and notification, in the 
manner above described, to be issued at least three months before the close of 
the official year preceding that in which the new date is, or dates are, to take 
effect. • * 

4 Provided that in the District of Sylhet, the Collector may be authorised, 
by the Board of Revenue to pjoceed in the first instanee by the distress and i 
of the personal propexrty of defaulters, instead of by the sale of their estates. 

* Declared to apply to the whole of the Lower Provinces, except the Scheduled Disiyois, 
hy Act IV of.1874 . 
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5. Provided always that no estate, *and no share or interest in any estate, 
shall he sold for the I'eoovery of ar«ears or demands of the descriptions mention¬ 
ed below, otherwise than after a notification in the language of the District speci¬ 
fying the nature and amount of the arrear or demand, and the latest date on 
which payment thereof shall be received, shall have been affixed for a period of 
not less than fifteen clear days preceding the date fixed for payment according 
to section 3 of this Act, in the oflice o| the Collector or other officer duly autho¬ 
rized to Jiold sales under this Act, in the Court of the Judge within whose 
jurisdiction the land advertised lies, and, in the Moonsiff’s Court and Police 
Thannah of the Division in which the estate or share of an estate to which the 
notification lolates, is situated; or if the estate or share of an estate be situated 
within the jurisdiction of more than one Moousiff’s Court or Police Thaqpah, in 
some one or more of such Courts or Thannahs; find also at the Cutcherry of the 
malgoozar or ownor\)f the estate or slmro of an estate, or at some conspicuous 
place upon^e estate or share of an estate, the same to be certified by the peon 
or other Jferson employed for the purpose. • 

First. Arrears other than those of the current year, or of the year imme¬ 
diately pi-eceding. • 

Secondly. Arrears due on account of estates other than that to be sold. 

Thirdly. Arrears of estates under attachment by order of any jadi{;ial autho¬ 
rity, or managed by the Collector in accordance with such order. 

Fourthly. Ai-rears due on account of tuccavee, poolbundee, or other demands 
not being laud revenue, but recoverable by the same process as arrears of land 
revenue. 

6. The Collector or other ofiicer duly authorized to hold sales under this 

Act shall, as soon as possible after the latest day of payment fixed in the manner 
prescribed in section 3 of t^iis Act, issue notifications in the language of the 
District, to be aflixed in his own office and in the Court of the Judge of the 
District, specifyiifg the estates of share of estates which will be sold as afore- 
eaid, and the ^ay on which the sale of the same will commence, which day shall 
not be less than* thirty clear days from the dato of affixing the notification in 
the office of tho Collector or pthor officer as aforesaid. And if the Government 
revenue of any estate or share of an estate to be sold, exceed the sum of five 
hundred rupees, a notification of the sale of such estate or share of an estate 
shall be published in tffe Official Gazette. Except as hereinafter provided, all 
estates or shares of estates so specified shall, on the day notified for sale, or on 
tho day or days following, be put up to public auction by and in the presence of 
the Collector or dthcr officer as aforesaid, and shall be sold to the highest bidder. 
And no payment or tender of payment, made after sunset of the said latest day of 
payment* shall bar or interfere with tho sale, either at the time of sale or after 
its conclusion. • 

7. Whenever an estate or share of* an estate is notified for sale as provided 
by section 6 of this Act, the Collector or other officer as aforesaid shall affix a 
proclamation in the langnage of the District, in his own office, and as soon thereafter 
as may he in the Moonsiff’s Courts and Police Thannahs within which the estate 
'Or share of an estate, or any part of it, is situated, and also at the Cutcherry of 
the malgoozar pr the owner of the estate or share of an estate, or at some conspi¬ 
cuous place upon the estate or share of an estate, forbidding the raiyats and 
under-tenante to pay to the defaulting proprietor* any rent which has fallen due 
after the dajy fixed for the last day of payment, on pain of not being entitled to 
-npedit in their accounts with the purchase for any sums so paid. 

>' 1 


* Bee Act Vll of J.068, n. 9. 
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8. No claim to abatement or remission of rerenne, unless tbe same shall 
have been allowed by the authority of Government, and no private demand or 
canso of action whatever, held or supposed to be held by any defaulter against 
Government, shall bar or render void or voidable a sale under this Act; nor shall 
the plea that money belonging to the defaulter, and sufficient to pay the arrear 
of revenue due, was in the Colleistor’s hands, bar or reader void or voidable a 
sale under this Act, unless such money stands in the defaulter’s name alone and 
without dispute, and unless, aftyr application in due time made by the defaulter, 
or after the written agreement provided for in section 15 of this Actf the Col¬ 
lector shall have neglected, or refused *on insufficient grounds to transfer it in 
payment of the arrear of revenue due. 

9. The Collector or other officer ^s aforesaid shall, at any time before sunset 
of the^latest day of payment* determined according to section 3 of this Act, 
receive as a deposit from any person not bping a proprietor of the estate or share 
of an estate in arrear, the amount of tlio arrear of revenue due, to be credited in 
payment of the arrear at sunset as.aforesnid, unless before that time Abe arrear 
shall have been paid by a defaulting proprietor of tho estate. And in case the 
person so depositing, whoso money shall have b^en credited in tho manner afore¬ 
said, shall be a party in a suit ponding befoi’e a Court of Justice for tbo possession 
of tho estate or share from which the arrear is due, or any part thereof, it shall 
be competent to the said Court to order the said party to bo put into temporary 
possession of tbo said estate or share, or part thereof, subject to the rules in force 
for taking security iu the cases of party in civil suits. And if the person so 
depositing, whose money shall have been credited as aforesaid, shall prove before 
a competent Civil Court that tho deposit was made in order to protect an interest 
of the said person, which would have been endangered or damaged by the sale, 
or which he believed in good faith would have been findangered or damaged by 
the sale, he shall bo entitled to recover the amount of the deposit, with or with¬ 
out interest as tho Court may determine, fronv tlie defauUmg*proprietor. And 
if tbe party so depositing, whose money shall have been credited as aforesaid, 
shall prove before such a Court that the deposit was necessary in order to protect 
any lieu he had on the estate or share oi* part thereof, the amount so credited 
shall be added to the amount of the original lien. 

10. When a recorded sharer of a joint estate, held in common tenancy, 
desires to pay his share of the Government revenue separately, he may submit 
to the Collector a written application to that effect. The application must con¬ 
tain a specification of the share held*in the estate by the applicant. Tho Collector 
shall then cause to bo published in his own office, in the Const of the Judge, 
Magistrate (or Joiut-Magistrate, as the case may be), and Moonsiffs, and in the 
Police Tfaannabs in whose jurisdiction tbo estate oi’ any part thereof is^sitnated, 
as well as tm some conspicuous part of the estate itself, a copy of the application 
made to him. If, within six weeks froffi t!ie date of the pubKcation of these 
notices, no objection is made by any other recorded sharer, \he Collector shall 
open a separate account with the applicant, and shall credit separately to bis 
share all payments made by him on account of it. The date on which the 
Collootor records his sanction to the opening of a separate account shall be 
held to bo that from which the separate liafbilitios of the share of the applicant ‘ 
commence. 

11. When a recorded sharer of a joint eatatcf whose share consists of a 
specific portion of the land of the estate, desires to pay his share of tho Govern¬ 
ment revenue separately, he may submit to tbo Collector a written applicatjon 
to that effect. The application must contain a specification of the land oomprii^ 
ed iu his Bl)are, and of the boundaries and extent thereof, together with a 
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meat of the amount of sadder jumma berOtbfore paid on account of it. On the 
teoeipt of this application, the Collector shall cause if to be published in the 
manner prescribed for publication of notice in the last preceding section. In 
the event of no objection being urged by any recorded co-sharer within six weeks 
from the time of publication, the Collector shall open a separate account with the> 
applicant, and shall credit separotely to his share all payments made by him on 
aocoui^ of it. The date on which the Collector records his sanction to the open- 
, |ng of a separate account, shall be held to be that from which the separate 
’'liabilities flf the share of the applicant comment^. 

12. If any recorded proprietor of tlie estate, whethei* the same be held in 
common tenancy or otherwise, object that the applicant has no right to the share 
claimed by him, or that his interest in the estate is less or other than that claim¬ 
ed by him, or if the application be in respect of ft specific portion of the land of 
an estate, that the amount of sudder jumma stated by the applicant to have been 
heretofore paid on account of such portion of land, is not the amount which has 
been recognized by the other sharers as the jumma thereof, the Collector shall 
refer the parties to the civil court, and shall suspend proceedings until the ques¬ 
tion at issue is judicially determined. 

18. Whenever the Collector shall have ordered a sej^rate account or 
accounts to be kept for one or more shares, if the estate shall become liable to sale 
for arrears of revenue, the Collector or other officer as aforesaid in the first place 
shall put up to sale only that share or those shares of the estate from which, 
according to ihe separate accounts, an arrear of revenue may be due. In all 
such oases notice of the intention of excluding the share or shares from which no 
arrear is due, shall be given in the advertisement of sale prescribed in section 6 
of this Act. The share or shares sold, together with the share or shares exclud¬ 
ed from the sale, shall continue to (institute one integral estate, the share nr 
shares sold being charged with the separate portion or the aggregate of the 
several separate portions of jumma assigned thereto. 

14. If in any case of a sale held according to the provisions of the last 
preceding section, tho highest oiler for the share exposed to sale shall not equal 
the amount of arrear due thereupon to the date of sale, the Collector or other 
officer as aforesaid shall stop the sale, and shall declare that the entire estate 
will be put up to sale for ai rears of revenue at a future date, unless the other 
recorded sharer or Bharei‘s, or one or more of them, shall within ten days pur¬ 
chase the stare in arrear by paying to Government the whole arrear due from such 
share. If such purchase be completed, the Collector or other officer as aforesaid 
shall give such certificate and delivery of possession as are provided for in sec- 
tion8,27 and 29 of this Act, to the purchaser or purchasers, who shall have tlie 
same rigiits as if the share had been purchased by him or them at the sale. If 
no such purchase be made within teq days as aforesaid, the entire estate shall be 
sold, after notification for such period and publication in such manner as is pre¬ 
scribed in section ^ of this Act. 

15. If any recorded proprietor or oO'qsartner of an .estate shall deposit with; 
the Collector money, or Government securities, endorsed and made payable to the 
order of the Collector, and shall sign an agreement pledging the same to Cbvem- 
meut by way of security for the jnmtfia of the entire estate, and authorizing the 
Collector to apply to the payment of any arrear of revenne that may become due 

that estsie, the whole or any portion of the sfl^id money or securities that may 
i iw neei^aiy for that purpose, then in the case of any arrear of revenue due front 

said esiete not being paid before sunset of the latest day of payment fiaced 
option 8 of this Act, the Collector shall apply to the payment of such 
Money or securities, or such patt thereof or of any hiterest due 
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on the said secnritiee as may be Decenary; and for this purpose the Oollectov 
shall first apply any money that may be in^is hands and any ,interest that may 
be due upon such securities, and may then sell and transfer the securities, for 
any balance that may remain. And so long as any money or securities as afore¬ 
said, sufficient to cover any arrear that |pay fall due, shall remain and be avail¬ 
able as aforesaid, the estate for the protection of which the said deposit was luade 
shall be exempted from sale fur arrears of revenue. All monies and sedurities 
so deposited shall be exempt from attachment otherwise than in execution of 
decree of a civil court. • ^ 

16. It shall be competent to the person making a deposit under the provi¬ 
sion of the last preceding section, or bis representative or assignee, at any time 
to withdraw the deposit and to revokeJ;he pledge of the same. 

17. No estate shall be liaWe to sale for the recovery of arrears which have 
accrued during the period of its being under the management of the Court of 
Wards; and no estate, the sole property of a minor or minors and descended to 
him or them by the regular course of inheritance duly notified to ther Collector 
for the information of the Court of Wards, but of which the Court of Wards has 
not assumed the management under Regulation VI of 1822, shall he sold for 
arrears of revenue accruing subsequently to his or their succession to the same 
until the minor or minors, or one of them, shall have attained the full age of 
eighteen years. And no ostate held under attachment by the revenue authori¬ 
ties otherwise than by order of a judicial authority, shall be liable to sale for 
arrears accruing whilst it was so held under attachment. And no estate held 
under attachment or managed by a revenue officer, in pursuance of an order of 
a judicial authority, shall be liable to sale for the recovery of arrears of revenue 
acoming during the period of such attachment or management until after the end 
of the year in which such arrears accijied. 

18. It shall be competent to the Collector or other officer as aforesaid, at 

any time before the sale of an estate or share of an estate shall %ave commenced^ 
to exempt snch estate or share from sale; and in like manner i^ shall be com¬ 
petent to the Commissioner of revenue, at any time before the sale of an estate 
or share of an estate shall have commenced, to exempt such estate or sharo from 
sale, by a special order to the Collector or other oMcer as aforesaid to that effect 
in each case; and no such sale shall be legal if held after the receipt of such order 
of exenmtion. Prov^ided, however, and it is hereby enribted, that the Collector or 
other officer as aforesaid or the Commissioner shall duly record in a 'proceeding 
the reason for granting such exemption; and provided also that an order for 
exemption so issued by the Commissioner shall not affect thedegality of a sale 
whioh may have taken place before the receipt by the Collector or otiier pffioer 
as aforesaid of the order of exemption. • 

19. Sales shall ordinarily be made by ij]ie Collector or other officer as afore¬ 
said in the land revenue office at the*sudder station of the Sistriot: Provid¬ 
ed, however, that it shall be competent to the Board of Revenue to prescribe m 
place for holding sales other than at each office whenever they shall consider it . 
beneficial to the parties concerned. 

20. In case the Collector or other officer as aforesaid shall be unable frosH 
sickness, from tbe oocurrenoe of a»holiday,* or from any other cause, to commenee 
the sale on the day of sale fixed as aforesaid : or if having commenced it he ba 
unable, from any cause, to t^mplete it; be shall be competent to adjoittm it iie> 
the next day following, not being Sunday or other close holiday, reepr^ing hiS 
Teasons for snob adjournment, forwarding a copy of such record to thp Coininlsi 
sionet of revenue, and announcing the adjournment by written 

stuck up in his cnicherry; and sa on, from to day, until he shall ba sih^lip 
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commence npon, or to complete the sale; bat, with the exception of adjournments 
'SO made, recorded, and reported, ea(^ sale shall invariably be made on the day of 
sale fixed in the manner aforesaid. 

21. On the day of sale fixed according to section 6 of this Act, sale shall 

proceed in regular order; the estate to J)e sold bearing the lowest number on the 
towjeo or register in use in the Collector’s office of the district being put up first, 
and so on, in regular sequence; and it shall not be lawful for the Collector or 
other officer as afoi’esaid to put up &nf estate out. of its regular order by num¬ 
ber, excepf^where it may bo necessary to do so oh default of deposit, as provided 
in section 22 of this Act. ^ 

22. The party who shall be declared the purchaser of an estate or share of 
an estate at any such public sale as aforesaid, shall be required to deposit^imme¬ 
diately or as soon after the conclusion of the sale of the estate or share as the 
Collector or other officer as aforesaid may think necessary, either in cash. Bank 
of Bengal Notes, or Post Bill, or Government; Securities to bo valued at the market 
rate of th*.day, duly endorsed, twenty-five per cent, on the amount of his bid ; 
and in default of such deposit, the estate or share shall forthwith bo put up again 
and sold. 

23. The full amount of purchase money shall be made good by the pur¬ 
chaser before sunset of the thirtieth day from tl»at ou which the sale of the estate 
or share of an estate bought by him took place, reckoning that day as one of the 
thirty ; or if the thirtieth day he a Sunday or other close holiday, then on the first 
office day after the thirtieth; and in default of j)ayment within the prescribed 
period as aforesaid, the deposit shall be forfeited to Government, the estate or 
share shall he re-sold, and the defaulting purchaser shall forfeit all claim to the 
estate or share, or to any part of the sum for which it may subsequently be sold. 
And in the event of the proceeds of the sale which may be eventually consum¬ 
mated being less than the price bid by the defaulting bidder aforesaid, the differ¬ 
ence shall be leviable from him by any process authorized for realizing an arrear 
of public revenue, and such difference shall bo taken and considered to be a part 
of the purchase money, and shall be dealt with in the manner hereinafter pro¬ 
scribed for the disposal thereof. 

24. When default is ma*dc in the payment of puroh-aae money, a notification 

of the intended re-sale shall be published for the period and in the manner pre¬ 
scribed in section 6 of tWs Act, but such notification shaU not be published 
until the expimtion of thi-ee clear days after the day on which the default shall 
have occurred; and if the payment or tender •of payment of the arrear on account 
of which the estate or share was first sold, and of any arrear which may have 
subsequently become due shall be made by or on behalf of the proprietor of the 
estate oi* share before sunset of the third day, the issue of the notification of 
re-sale shall be stayed. The rules coj^lained in the last preceding section shall bo 
applicable to evety such ro-salo. Provided that, if default of payment of purchase 
money shall occur Inore than once, the amount to be recsovered from the default¬ 
ing bidders shall bo the difference betweemthe highest bid and the proceeds of 
the sale eventually consummated, which amount may bo levied in manner afore¬ 
said from any of the defaulting bidders to the extent of the amount by which his 
hid exceeds the amount realized. • % 

25. [Repealed by Act VII, B. C, of 1868, s. 29.] 

26. It shall be competent to the Oommissioper of revenue, on the ground 
. bf hardship or injustice, to suspend the passing of final orders in any case of 

a sale, and to represent the case to the Board of Revenue, who, if 
'®©y ^ cause, may recommend to the local Government to annul the sale; and 
Governmont in any such caso may annul thh sale and cause tl\p estate or 
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share of an estate to be restored tS the proprietor on such conditions as may 
appear equitable and proper. • 

27. All sales of which the purcliase money has been paid up as prescribed 
in section 23 of this Act, and against which no appeal shall have been preferred, 
shall be final and conclusive at noon oi the sixtieth day* from the day of sale, 
reckoning the said day of sale as the first of the said sixty days. And sales 
against which an appeal may have been prq^orred, and dismissed by the Commis¬ 
sioner, shall be final and conclusive from the date of such dismissal, if ^ore than 
thirty days from the day of saft), or less, then at noon of the thirtieth day as 
above provided. 

28. Imlnediatoly upon a sale becoming final and conclusive, the Collector or 
other o:ypicer as aforesaid shall give to the purchaser a certificate of title in the form 
prescribed in Schedule A annexed to this Act. And the said certificate shall be 
deemed in any Court of. Justice sufficient evidence of the‘title to the estate or 
share of an estate sold being vested in the person or persons named from the date 
specified; and the Collector shall also notify such transfer by written "proclama¬ 
tion in.i'^his own office, and in the Courts of the moonsiffs and police thannahs 
within whose jurisdictions any part of the estate or share sold shall be situated. 

29. The Collector or other officer as aforesaid shall order delivery of 
possession.of the estate or shai’o purchased to bo made by removing any person 
who may refuse to vacate the same, and by proclamation to the occupants of the 
property by beat of drum or in such other mode as may be customary, at some 
convenient place or places; and by affixing a copy of tlie certificate at the raal- 
outoberry or in some conspicuous place of the estate or share of an estate 
purobased. 

30. The party certified as the proprietor of an,eatato or share of an estate 
by purchase under this Act, shall be answerable for all instalments of the revenue 
of Government which may fall due after the latest day of payment aforesaid. 

31. The Collector shall apply the purchast? money first to*the liquidation of 

all an-ears due upon tho latest day of payment from the estate or share of an 
estate sold; and secondly to the liquidation of all outstanding demands debited to 
the estate or share of an estate in the public accounts of the district; holding 
tho residue, if any, in deposit on account of the late recorded proprietor or pro¬ 
prietors of the estate or share of an estate sold, or their hoirs or representatives 
to be paid to his or t^ieir receipt on demand in manner following: to Avjt, in shares 
proportioned to their recorded interest in the estate or share of an estate sold, if 
such distinction of shares were recorded, or if not, then as an aggregate sum to the 
whole body of proprietors upon their joint receipt. And if before payment td the 
late proprietor or proprietors of any surplus that may remaiu of the punchase 
money, the same bo claimed by any creditor in satisfaction of a debt, such surplus 
shall not Be payable to such claimant, nor shall it be withheld fro^ the proprietor, 
except under precept of a civil court. * 

32. The annulment by a Commissioner or by Government of a sale made 
under this Act, shall be publicly notified by the Collector or other officer as 
aforesaid, in the same manner as the becoming final and conclusive of sales is 
.requii’ed to be notified by section 28 of this Act, and the amount of deposit 
and balance of purchase money shifll bo foAhwith returned to the purchaser with 
iuterest thereon at the highest i-ates of tho current public securities; which shsdl 
be paid by the Government, unless the proprietor shall biave become liable for the 
same under the provisions of section 25 or seotion 26 of this Act. 

33. No sale for arrears of revenue or other demands realizable in the 

* See Act VII of 1868, s, A . , 
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manner as arrears of reveune are realissabfe, made after the passing of this Aot, 
shall be annulled by a Court of jTustice, except upon the ground of its having 
been made contrary to the provisions of this Act, and then only on proof that the 
plaintiff has sastainednsubstantial injury by reason of the irregularity complaioed 
of: aud no such sale shall be annulled upon such ground, unless such ground 
shall have been declared and specified in an appeal made to the Commissioner 
under section 25 of this Act: and no suit to annul a sale made under this Act 
shall he r^eivod by any Court of Justice, unless it shall be instituted within one 
year from the date of the sale becoming final '‘and conclusive as provided in 
section 27 of this Aot: and no person shall be entitled to contest the legality of a 
sale, after having received any portion of the purchase monejil Provided, 
however, that nothing in this Act conta'ned shall be construed to debar any 
peison considering himself wronged by any act oV omission connected with a sale 
under this Act, frdm his remedy in a personal action for damages against the 
person by whose act or omission he considers himself to have been wronged. 

34. *if a sale made under this Act be* annulled by a final decree of a civil 
court, application for the execution of such decree shall be made wA^in six 
months after the date thereof: otherwise the party in whose favour such decree 
was passed shall lose all benefit therefcfom. And no order for restoring such 
deoree^holder to possession shall be passed until any amount of surplus purchase 
money that may have been paid away by order of a civil court be repaid: by 
, him, with interest at the highest rate of the current Government securiHes. 
And if such party shall neglect to pay any amount so recoverable, within six 
months from the date of such final decree, ho shall lose all benefit therefrom. 

36. In the event of a sale being annulled by a final decree of a Court of 
Justice, and the former proprietor being restored to possession, the purchase 
money shall be refunded to (be purchaser by Government, together with interest 
at the highest rate of the current public securities. 

36. Any suft brought to oust the cei’tified purchaser as aforesaid on the 
ground that tlj,e purchase was made on behalf of another person not the certified 
purchaser, or on behalf partly oF himself and partly of another person, though by 
agi'eement the imme of the cQrtified purchaser was used, shall be dismissed with 
costs. 

37. The purchaser of an entire estate in the permanently settled districts 
of Bengal, ^ehar, and Orissa, sold under this Act for the recovery of arrears due 
on account of the same, shall acquire the estate free from all encumbi’anoes which 
may have been imposed upon it after the timd of settlement; and shall be entitled 
to avoid and anntl all nnder-teuures and forthwith to eject all under4euants, 
with Jhe following exceptions: 

FirA. Istemraroe or moknrraree tenures which have been held at a fixed 
rent from the time of the permanent settlement. 

Secondly. 1'qpures existing at the fime of settlement, which have not been 
held at a fixed rent. Provided always that the rents of such tenure shall be 
liable to enbanoement under any law for the time being in force for the enhance- 
' ment of the reht of such tenures. 

Thirdly. Talookdaree and other similar tenures created since the time of 
eettlement and' held immediately of toe proprietors of estates, and farms for 
terms of years so held, when such tenures and farms have been duly registered 
Under the provisions of this Aot. « 

, Fovrthly. lieases of lands whereon dwelling houses, manufactories, or other 
ipermnuent buildings have been erected; or whereon gardens, plantations, tanlm, 

! otiuals, places of worship, or burning or burying ground! have been made, 
vjfherein mines have been ' 
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And fluoli a pnrcliaser as is aforeSaid shall be entitled to proceed in the man¬ 
ner prescribed by any law for the time being^ force for the enhancement of the 
rent of any land coming Within the fonrth class of exceptions above made, if he 
can prove the same to have been held at what was origin^y an unfair rent, and 
if the same shall not have been held at a fixed rent, equal to the rent of good 
arable land, for a term exceeding' twelve years; but not otherwise. 

Provided always that nothing in this section contained shall be construed to 
entitle any such porchaser as aferesaid to eject any raiyat, having a right of occu¬ 
pancy at a fixed rent or at a fent assessable according to fixed miles under the 
laws in force, or to enhance the rent of any such raiyat otherwise than in the man¬ 
ner prescribed by such laws, or otherwise than the former proprietor, irrespec¬ 
tively nf all engagements made siaco the time of sottlement, may have been 
entitled to do. • 


38. The following rules for the registration of talookdarco and other simi¬ 
lar tenures created since the time of settlement, and hold immediately of the 
proprietors of estates, and of farms for terms of years so held, shall btf observed, 

39. There shall bo two sets of registers, one for common registry and one 
for special registry. Common registry shall, secure such tenures and farms 
against any auction purchaser at a sale for arrears of revenue except the Govern¬ 
ment. Special registry shall secure such tenures and fanus against any auction 
purchaser at a sale for arrears of revenue including the Government. 

40. The holder of any talookdnroe or other similar tenure, such as is de¬ 
scribed in section 38 of this Act, desirous of registering it, shall apply by petition 
to the Collector of the distinct to which the estate belongs. I’he application 
shall state which description of registry is desired, and shall contain the follow¬ 
ing particulars so far as the same are ascertainable 

1. The pergunnah or pergunnabs in which the "tenure is situated. 

2. The nature of the tenure. 


3. The name or names of the village or vfllages wliereof* the land is com¬ 
posed, or wherein it is situated. , 

4. The area of the land comprised in the tenure, with its boundaries in 
complete detail. 

5. The amount of rent payable annually for the tenure, and whether the 

rent is fixed for a term of years or in perpetuity, and the duties, if any, required 
to be performed on Recount of it. * ^ 

6. The date of the deed constituting the tenure, or the date when the 
tennre was created. 


7. The name of the proprietor who created the tenure. 

8. The name,of the original holder of the tenure. , 

9. The name of the present possessor, and if he be not the originSl holder, 
the mode fia which he succeeded to the tenure, whether by inheritance, gift, pur¬ 
chase, or otherwise, and whether ho holds jointly or solely. ^ 

Holders of such farms as are described in the said section may apply in like 
manner for registry of tho same. The*appiicatiou shall contain such of the fore¬ 
going particnlars as are applicable to farms. 

41. When the application is for common registry, the Collector Hha.!! serve 
•a notice on the recorded proprietor er proprtetoi'S of tho estate in which the tennre 
or farm is situated, or the authorized agent of such proprietor or proprietors, with 
a copy of the application annei^ed; and shall causo a notice, with a copy of the 
application annexed, to be aliped in his office, and at the mal-cutcherry of the . 
estate in which the tenure or farm is situated, or in such other place or places as 
in the opinion of the Collector may be best suited to give publicity to the appll- 
cation, requiring the proprietor or any party intei'ested, within ttoty days frofia 
86 
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the issue ,of the said notice, to file mj objictions be may have to the rcj^stry of 
the tenure or farm, or to any statement contained in the applicaticm. It within 
the limited time no objection is made, the Collector shall register the tenure or 
farm. If within the limited time an objection is made 1^ any recorded pro¬ 
prietor, or by any party interested pot being a proprietor, the Collector shall 
examine the person so objecting or his authorized agen^ aud if it shall appear to 
him that such person W probable ^’onnd of objection, the Collector shall sus¬ 
pend proceedings, and shall refer the parties to* the civU. court; otherwise be 
shall graOT the application. If the deoisi^on of ^he civil court be in favour of the 
applicant, the Colleotor, on the presentation of a copy of the final decree, shall 
register the tenure or farm. 

4(2. When the application is for special registry, the Collector shall serve 
and issue the notices prescribed in the last preceding section.* If within the 
limited time no ol^ection is made, the Collector shall cause any enquiry that he 
may deem necessary for the security of the'Government revenue to be made; aud 
if he is satisfied that the Government revenue of the parent estate is snfiiciently 
seenred so far as it may be affected by the tenure or farm in question, he shall 

■ repoH the case to the Commissioner, who, if also satisfied on that point, shall 
direct the tenure or farm to bo registered according to the application; otherwise 
the application shall be rejected. If within the limited time any recorded pro¬ 
prietor or any party interested not being a proprietor object to the registry, the 
Colleotor shall examine the person so objecting or his authorized agent, and if it 
shall appear to him that such person has probable ground of objection shall sus¬ 
pend proceedings, and shall refer the parties to the civil court; otherwise he 
shall proceed as if no objection had been made. If the decision of the civil court 
be in favour of the applicant, the Collector, on the presentation of a copy of the 
final decree, shall proceed as above provided for cases in which no objection is 
made within the limited time. 

43. Leases i9f lands of the •description specified in the fourth exceptional 
class in soctioj^ 37,‘ may be registered, at the option of the holders, in the manner 
and under the rules hereinbefore provided for tho registry of talookdaree and 
other similar tenures. 

44, Tenures of the first and second exceptional classes in section 37 may be 
raftered at the option of the holders; and when so registered shall be entered 
only in the special registef’. Application for such rogistiy sl^ll contain the parti¬ 
culars spe^fied in section 40 so far as tho same are ascertainable, and notices shall 
be served and issued in the manner prescribed in section 41. If within the 
limited time no objection is made by any recorded proprietor or by any party 
interested not being a proprietor, the Collector shall make such enquiries as may 
be necessary to satisfy him as to the validity of the tenure; ^d if the result be 
to satisfy him that the tenure is vplid, He shall report the case to tHb Oommisr 
sioner, who, if &lso satisfied that the tenure is valid, shall direct it to be entezed 
in the s|)ecial regfster; otherwise the application for registry shall be rejected. 
If within the limited time any recorded proprietor or other party as aforesaid 
object to the registry of the tenure, the Collector shall examine the person so 

. o^jectipl^ or his authorized agent, and if it shall appear to him riiat such person 
has probable greupd of objection, shall suspen d proceedings, and refer the partes 
to the eiyil courts otherwise he shall proceed as if no objection ha4 been made< 
If riie decision of the civil court be in favour of the applira>nt, the Oolleotor, on 
. Ibbs pr^entation of a copy of the final decree, shall proceed as above provided fqa? 

■ j^asea in which no objection is made within the limited time. Provided always 

* Act Vin of 1876, B. 98. 
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that nothing contained in this section'elhaU be understood as rendering registra* 
tion iiecessaiT for the protection of hand fide tenures of the description hei’ein 
referred to, # * 

4i). [Beheaded by Act III of 1862, B. 0.] 

48. The actual expenses of any ine*Burement, survey, or local enquiry made 
under sections 42 and 44 of this Act, shall be borne by the party who applies for 
the registry of his tenure or farm; and such party may be required by the Collec¬ 
tor from time to time to make such advances on this account as ho m^ considev 
necessary. * ^ 

47. No civil court shall be competent to order the revenue authorities to 
enter any tenure or farm in the special i’Ogister. Provided always that the 
refusal of the revenue authorities so to register any tenure or farm shall not 
affect the title of the holder, wHatever it may be. 

48. Subject to the general law of limitation, any person thinking himself 

wronged by the registry of a teunre’ or farm, may file a suit for the oancelmenfc 
of the same. ' _ • 

49. In the execution of their functions in the registration of tenures and 
farms under this Act, all subordinate revenue ajithorities sball proceed in accord¬ 
ance with the general instructions which they may receive from the superior 
revenue jmthorities to whom they are subordinate, and from the local Govern¬ 
ment ; and all orders passed under the sections aforesaid shall bo open to appeal 
in usual course. The order of a Commissioner for the special registry of a tenure 
under the provisions of this Act, shall be open at any time within one year from 
the date of registry to revision by the Board of Kevenue or the local Govern¬ 
ment, on the ground of the Government revenue not having been sufficiently 
secured or of the invalidity of the tenure, as the case^may be. 

60. Entry in the special register shall bo an effectual protection of the 
tenure or farm so registered, unless in a suit instituted by Government in a civil 
court within the period allowed for suits for the recovery of the jmblio revenue 
a decree be passed pronouncing the registration to have been obtf^ned by fraud, 
to the injuiy of the Government revenue. Provided that a tenure or farm in 
the hands of a bond fide purcha.sor for value shall not be avoided by reason of 
such fraud. But the tenure or farm shall be liable to such amount of rent as 
would have been fair and equitable at the time of the special registry thereof, 
such amount to be fijped by the Collector. * 

51. Tenures and farms of the third exceptional class described in section 
37 of this Act, for the special regisffration of which application shall be made 
within the prescribed time, and in respect of which the Collector shall have com¬ 
menced the enquiiw prescribed in section 42, shall, in case of the sale of the piirent 
estate for arrears of revenue, be protected pending the duration of such inquiry, 
and shall Be protected eventually by registration, if the final award of the Re¬ 
venue authorities, upon such application ,*be in favour of the claiihant. 

62. The purchaser of an estate in a district not permanently settled, soM 
under this Act for the recovery of arrears due on account of the same, shall' 
acquive the estate free from all encumbrances which may have been imposed 
upon it after the time of settlement, and shall be entitled to avoid and annul all*, 
tenures which may have originated with the defaulter or his predecessors, being* 
represenlntives or assignees of the original engager, as well as all agreementv 
with raiyats or the like, settled^or accredited by the first engager or his represeuf' 
tatives, subsequently to the last settlement, as well as all tenures wbich tne firid. 
engager may, under the conditions of bis settlement, have been competent to' set 
aside, alter, or renew, saving always and except leases of lands whereon 
hottses, ma«ufaciioriee, or other pennaneni buildings hate been erected, or whizwfk' 
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gardens, plantations, tanks, wells, canals, plSices of worship, or bnming or burying 
grounds have been made, or wherein pines have been sunk, which leases or engage* 
mehts shall, so long as*the land is duly appropriated to such purposes, and the 
stipulated rent paid, continue in force and effect. Provided that nothing con¬ 
tained in this section shall bo constripd to entitle any purchaser of land at a 
public sale for ari'ears of revenue to demand a higher rate of rent from any per¬ 
sons whose tenure or agreement may be annulled as aforesaid, than was demand- 
able by the former proprietor, except in cases in #whioh such persons may have 
held their^ands under engagements, stipulating for a lower rate of rent than 
would have been justly dcmandable for tne land, or in cases in which it may be 
proved that, according to the custom of the pergunnah, mouzah, or other local 
division, such persons aro liable to be called upon for any new assessment, or 
other demand not interdicted by the Regulations bf Grovenxmont. 

63. Excepting«harers in estates under butwarrah who may have saved their 
shares from sale under sections 33 and 34, Regulation XIX of 1814, and sharers 
with whom the Collector, under sections 10 and 11 of this Act, has opened separate 
accounts, any recorded or unrecorded proprietor or co-partner, who may purchase 
the estate of which be is proprietftr or co-partuer; or who by re-purchase or 
otherwise may recover possession of the said estate, after it has been sold for 
arrears under this Act; and likewise any purchaser of an estate sold for arrears 
or demands other than those accruing upon itself; shall by such purchase acquire 
the estate subject to all its encumbrances existing at the time of salo and shall 
not acquire any rights in respect to under-tenants or raiyats, which were not 
possessed by the previous proprietor at the time of the sale of the said estate. 

64. When a share or shares of an estate may be sold under the provisions 
of section 13 or section 14, tho purchaser shall acquire the share or shares subject 
to all encumhi'ances, and shall not acquire any rights which were not possessed 
by the previous owner oi' owners. 

66. Arrears^f rent which on the latest day of payment may be due to the 
defaulter from his under-tenants or raiyats, shall, in tho event of a sale, be recover¬ 
able by him after the said latest day, by any process except distraint which might 
have been used by him for that purpose on or before the said latest day. 

56. Any Collector or other officer as aforesaid conducting a sale under this 
Act shall be competent to punish any contempt committed in bis presence in 
open enteborry or office fdr the time being, by fine to an extent not exceeding 
two hundred rupees, commutable if not paid to imprisonmenl in the civil jail for 
a period not exceeding one month ; and the Magistrate to whom such an offender 
may be sent by or Collector or other officer as aforesaid, shall carry his sentence 
into effect. Provided that an appeal from any order passed under this section 
shall ue to the Revenue Commissioner, whose decision shall be final. 

67. A default to make good a Ipd by*making the deposit reqnitod by sec¬ 
tion 22 of this Ah^ shall be held to be a*bontempt. 

68. When an estate is put up for sale under this Act for the recovery of 
arrears of revenue due thereon, if there berno bid, the Collector or other officer 
as aforesaid may purchase the estate on account of the Government for one rupee, 
or if highest bid be insufficient to cover the said arrears and those subse¬ 
quently accruing up to the date of sate, the Collector or other officer as aforesaid 
may take or purchase the estate on account of the Government at the highest 
amount bid; in both whieh cases the Government, shall acquire the property sub* 
jjeet to tho previsions of this Act. 

69. [mpealed hy Act III of 1862, J5. 0.] 

The previsions of Regulation VIII, 1822 and Regulation IX, 1825 shall 
be ia force in every estate in any part of trhioh a measurjement, sttrvqy, or looal 
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enquiry may be made under this Act ;• and in every estate purchased or taken on 
account of Government under this Act. « 

61. In the construction of this Act the word “ Collector ” shall include a 
Deputy Collector or other officer exorcising by the authority of Government the 
powers of a Collector or Deputy Collocto^j. 

62. The operation of this Act shall be confined to such parts of the Lower 
Provinces in the Presidency of Port William in Bengal, as are or shall be subjeot 
to the general Regulations of that Presideficy. 


SCHEDULE A. 


I certify that A. B. has purchased under Act No. XI of 1859 the mehal (or 
shire of a mehal) specified below, standing in the towjee of the District of , 
anct that his purchase took effect on the day of (being the day after 

that fixed for last day of payment ). , • 

(Signed) D. B., 

GoUecior. * 


Specification. 

• (If of an entire Mehal.) 

Towjee number 

Name of mebal 

Name of the former proprietor 

Sudder jumma. 

(If of a share of a Mehah) 

Towjee number of the entire mehal 

Name of the entire mehal 

Sudder jumma of the entire mehal 

Description of the share sold 

Subordinate Towjee number of the share sold 

Name of the former proprietor of the share sold 

Sudder jumma for which the share sold is separately liable. 


SCHEDULE B. . 

Pees. 

Por filing an application under section 10 or section 11 for opening a separate 
account few a share of an entire estate* 

If the aimual jumma of the shane do not exceed two hundred and fifty 
rupees. Rs. 25 0 0. " 

If the annual jumma of the sharq exceed two hundred and fifty rupees and 
do not exceed one thousand rupees, at the rate of ten per cent, upon thdi 
jumma. * 

If the annual jumma of the share exceed one thousand rupees, at'the ra^ 
of ten per oent..upon one tnousand rupees, and two per cent, upon all 
above that amount. , 

For filing an application fora deposit of money or Government Seouritiea 
under section 15, half per cent, on the amount deposited. 

For any interest on Government securities so deposited, drawn by :,jbhe 
Collector, half per cent. o:( the amount drawn. ‘ 
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For filing an application for withdrawal of a deposit under section 16, bftlf 
per cent, of the amount withdrawn. • 

For filing an application under sections 40, 43, or 44 for the registration of 
an nnder>tenare or farm. 

If the annual rent of the under>tenare do not exceed five hundred 
rupees. Bs. 25 0 0. 

If the annual rent of the ander>tenure exceed fire hundred rupees and do 
not exceed one thousand rupees, at the rate of five per cent, upon the 
rent? • 

If the annual rent of the undor-tenurS exceed one thousand rupees, at the 
above rate up to one thousand rupees, and at one per cent, upon all above 
that amount. • ^ 


, ACT XII OF, 1841. 

(Passed on the 19th July, 1841.) 

An Act for amending the Bengal Code in regard to sales of land for arrears of 

revenue, 

N. B.—The whole of this Act has been repealed by Act XIY of 18^0 except section 2 
which is as follows; 

2. There shall be no demand of interest or penalty upon any arrears of 
land revenue. 


, ACT. NO. Ill OF 1862. 

PABSeD BY THE LiEUTENANT-GoVBBNOB QP BeNGAL IN COUNCIL. 

(Beceived the assent of the Governor-General on the 21#^ April 1862.^ 

An Act to amend Act XI of 1859 (to improve the law relating to sales of land for 

arrears of revenue in ihe Lower Provinces under the Bengal Presidency.) 

Whereas it is expedient to extend the period allowed for the registry of 
^ ao ^ jttfrtAnnres and farms, and to alter the scale of fees on certain applications for 
thil^ening of separate accounts for shares of entire estates for deposit of money 
or Oevernment securities, and for registry of ander-tenur^s and farms; It is 
enacted ah follows:— , 

1. Sections^45 and 59 of Act XI of ^1859 are hereby repealed. 

2. ApplicatiipiB under sections 40, 43, and 44 of Act XI of 1859, for 

registry of tenures and farms created before the passing of Act XI of 1859, must 
be mtme within three years of the passing of this Act. Applications for the 
registry pf tenures existing at the time of the passiug of this Act, but created 
a{te,r th^possing of Act XI of 1859, must be made within three months of the 
passing of this Act. Applications fdr the registry of tenures created after the 
passing of this Act must he made within three mouths of the date of the Deed 
constituting the tenure. * • 

' 3. The Collector on the part of the Government shall be entitled to 

i>,4^insnd from applicants under sections 10 and 11, sections 15 and 16, sections 
. #, and 44 of Act XI of 1859, fees not exceeding the rates spemfied in the 
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lohedtile to this Act annexed, which schedule shall be * 

,nd applications under the.said sections shall not be received Unless the saad fees 

.re read as part of the said Act XI of 1852. 


SCHEDUtE Off f'EBS. 

1. For filing an applicatior* under section 10 or section 11 of Act XI of 
.859, for opening a separate account f«r a share of an entire estate— , 

If the^annual inmma of the share do not exceed 1,000 m^ees at the ratej^ 
«n per cent, upon the iumma. If the annual jumma of the share exceed 1,000 
‘upeeB%,t the mte of ten per cent, upon 1,000 rupees, and two per cent, upon 

dl above that amount. ... i. -i* « 

2 For filing an application for a deposit of money or Government securities 

inder section 15 of the said Act, half per cent, on the amount deposited- 

For any interest on Government securities so deposited, drawn by the 

Collector, half per cent, on the amount drawn. +i,a 

For filing an application for withdrawal of a deposit under section 16 of the 

said Act, half per cent, on the amount withdrawn. ., * . r 

3. For filing an application, under sections 40, 43, or 44, of the said Act, for 

the registration of an under-tenure or farm— j i Ann 

If the annual rent of the under-tenure or farm do not exceed 1,000 rupees, 

at the rate of five per cent, on the rent. 

If the annual rent of the under-tenure or farm exceed 1,000 rupees, at the 

above rate up to 1,000 rupees, and at one per cent, on all above that amount. 




PART VII. 

PUBLIC DEMANDS RECOVERY. 

REGULATION III OF 1794; ACT VII B. C. OF 1868 (AS 
AMENDED BY ACT II B. C. OF 1871, AND VII B. C. OF 18.80) 
ACT VII B. C. OF 1880. 
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EEOULATION IH OF 1794. 

A Regulation for exempting proTprietors of land (with cm'tain exc^dions) from being 
confined for arrears of revenue; an<l for prescribing the process by which 
tahsildars are to demand payment of arrears; and for enabling the Collectors 
to recover from native officers employed under them, public money or papers 
which iheji may embezzle or rptain; ancP for expediting the trial causes relating 
to the public revenue or th§ rents of individuals. Fussed by tW Oovemor- 
General in Council on the 14iit Mafch 1794. 

12. That proprietors and farmers of land may be enabled to recover* suras 
that maiy bo exacted from them ty the'Collector on. the part of Government abovo 
what they may bo bound to pay by their engagements an^ that they may be 
indemnified from all loss they may sustain’by sucli exactions, it is declared that if 
a Collector shall demand a sum of money from proprietor or farmer of land or 
account of arrears in the manner pres'eribod in section 3, Regulation XlV of 1793, 
and the proprietor or farmer shall deny, by a writing to that effect addressed to 
the Collector, the justness of the whole or a fart of the demand, but to prevent 
any further process being issued against him shall discharge the whole of the 
demand, tlie proprietor or farmer shall be at liberty to sue the Collector in the 
Dewani Adaw'lat of the zillah for the recoveiy of the sum which ho may consider 
to have been unjustly taken from him, and the Court shall give judgment in 
favour of the complainant for all such sums as may be proved to have boon unduly 
exacted from him, and the amount of such judgment shall be refunded to him 
from the public treasury of the zillah with interest at the rate of twelve per cent, 
per annum, from the date of exaction to the date of riio decree. 

All the rules in Regulation XiV" of 1793 respecting shits instituted against a 
Collector for sums actixally received by him on tlxo part of Gov;;pniment fx’o«n any 
proprietor or farmer of laud or from tho surety of any farmer aro to be considered 
applicable to suits that may be iastitutod against the Collector uiidt>r this suction. 

13. When arreai’s shall become due from proprietoi's or farmera of land, 
whose revenue may bo made ])ayablo to a tolisildar or other officer appointed 
by Government to collect it, such officer is to demand the payment of the arrears 
by tho same process as Collectors are required to obi»ervo in requiring tho dis¬ 
charge of arrears. •If the defaulter shall not liquidate tho arreai’S by the 
prescribed period, the tehsLldar or other officer is to report the amount of the 
arrear to the Collector who is to proceed to tho recovery of it by the same pro¬ 
cess as he is directed to observe in recovering arrears duo from proprietors or 
farmoi'B paying rexwnue immediately to the treasury of the zillah. « • 

16. y ^Collector shall have a claim on the part of the Government of any 
of the native officers described in tho pi-fsceding section for a bakinco of accounts 
or money or papers belonging to Government he is to require ttio p^ineut of the 
money, or the delivery of the papers by a writing under his official seal and 
signature, and the signatux’e of his dewan or other head native officer of his 
dafter for the time being, specifying the amount of tho money or the particular 
papers required, and the date and place th%t may be fixed for the delivery of thet 
money or papers. If the officer sh^l not discharge the money or deliver up the 
papers by the limited time, tho Collector is ompowei’ejJ to apprehend him and 
convoy him to the jail of tbb Delrani Adawlat of the zillah, the Judge of which Court 
shall detain him in confinement until the sum demanded of him shall be discharg¬ 
ed or he shall have delivered up the papers. The Collector is authorized likewise 
to attach such part of the x’eal or personal property belonging to the officer, as may 
be snfficient to make good the sum which may be due from him. If hns property 
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sliall be in another zillab he is to apply to the Collector of that zillah who shall 
catt^ it to be attached. If the propei^ty shall be within the cities of Patna, Dacca or 
Murshedabad, the Collector is to apply to the Judge of the zillah, through the 
Vakil of Government, to make application to the Judge of Isuoh city to attach and 
deliver it into the charge of the nearest Collector. The Board of Revenue are 
empowered to order the property to be sold under the rules by which the lands 
of proprietors are directed to be dUposed of for the discharge of arxears of 
revenue. 

In the ■ event of the death of any such officer, the surety is to bo exonerated 
from all responsibility, and the Collector is to proceed against his heirs by a 
regular suit in the Court to which they may be amenable for any claims which 
Government may have upon the deceased.. The suit is to be carried on by the 
vakil of Government, and the public expenses, and the rules in Regulation 
XIV of 1793 regarding suitB so carried on by the Collectors, are to be held appli¬ 
cable to it. 


(The native officers described in the procodiui; section are tehsildars, sazawals, ameens, 
sheristadars, monshis, raoburrirs, and all native officers entrusted with the I'eccipts or payment 
of public money, or the charge of public accounts. See Act XIT of 1850 and ante, p. 97.) 

17. If any such native officers who may have retained public money or 
papers in his possession shall abscond or not to be forthcoming the Collector 
may proceed against the surety upon liis engagement or apprehend the offender 
and commit him to prison, if he be within the limits of the zillah; or if ho shall 
have taken refuge in any other zillah, or in either of the cities of Patna, Dacca, 
Murshedabad, and the Collector shall deem it necessary to require his personal 
attendance that he may proceed against him instead of his surety, the Collector 
is to apply to the Judge of the zillah, to request the Judge within whose 
mrisdiction the officer may be or reside to cause him to ho apprehended. The 
J udge to whom the application may be made is to convey the officer in safe 
custody to the jaii of the zillah from which he may have absconded. 

18. If a Collector shall have occasion to require any such officer to attend 
to adjust his accounts, tliat the sum due from him may bo ascertained, and he 
shall not attend upon being required by a. writing to that effect under the official 
seal and signature of the Collector to be fixed up in his kachari and at the place 
in the zillah at which the officer may have last resided, the Collector is empowered 
to prepare the most acctfiate statement that he may he able of the money or 
papers in ''the possession of such officer, and proceed against the surety upon his 
engagement for the balance, or papers in the same manner as if the accounts ^d 
been adjusted and the list of the papers prepared in the presence of the officer; 
CKT he may cause the officer to be apprehended by his own authority under section 
16, if heXe within the limits of the zillah, or, if he sliall have'taken up his abode 
in any other zillah or in either of the cifieb of Patna, Dacca, or Mft’Eihedabad by 
Ibpplication to the Judge in the manner directed in section 17. If it should after¬ 
wards appear upon enquiry before the Court, that no part or a portion only of the 
ium demanded was due from him, or that the papers required were not in hi$ 
possession, the Collector shall not be liable to pay any damages for having confined 
him, an4 all ousts that may be incurred in the suit or enquiry shall be paid by the 


officer. . , 

19. If any such officer or his surety shall be confined on account of a claim 
for public money, and previous to the sale of his property, or, supposing the 
. OqlleoW ijtht to have been able to get possession of any property befon^'ug to 
him at any time subsequent to his confinement, shall deny the justness of the 
Vrhole or any part of demand made upon him by the Collector, and find some 
respon^ble person who will become security that he will institute a suit in the 
^ in Mteen days against the Oolleoton W try the demand| and to pay the sum 
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that may be awarded against him with cost end interest at the rate of twelve per 
cent, from the date on which the sum may demanded of him to the date of the 
decree, the Court is to discharge the officer or surety and proceed to the trial of 
the suit; and, if any property belonging to the officer or surety shall have been 
Ordered to be sold, the sale shall,be countermanded and the property restored to 
the owner. 

20. If any such native officer or his surety shall bo committed to cns^dy by 
the Collector, and shall not obtain his relealfee in tho mode specified in section 10, 
ho shall nevertheless bo at liberty whilst in confinement to sue the OBlleotor by 
whom he may have been confined, shoifld he deem tho demand upon him unjust. 


ACT VII 9F 1868. 

Passed by the Lieutenant-Governor op Bengal in Council. 

* « 

(Received the assent of the Lientenant-Qovernor on the 16<fe July 1868, avid of the 
Governor-General on the \(ith August 1808._) 


Au Act to make further provision for the recovery of arrears of land revenue 
and publid demands recoverable as arrears of land revenue. 

Whereas it is expedient to amend and extend tho law for the rocoveiy of 
arrears of land revenue and of public demands I’ocoverable as arrears of laud 
revenue, it is declared and enacted as follows : 

1. , In this Act and in Act XI of 1869 (to improve the law relating to sales 
of landforaii’carsof revenue in the Lower Provinces under the Bengal Presidency), 
the words in this section mentioned shall havo tho dicauings therein attributed 
to them respectively. 

The word “ proprietor *’ includes any tenant by whom anjs estate or tenure 
is held directly under Government. 

The word “ revenue ” incIiIdeB every sum annually payable to Government 
by the proprietor of any estate or tenure in respect thereof and every sum payable 
to Government in respect of tuocavee, or of any money advanced by Government 
to proprietors of land for making or repairing embankments, reservoirs, or water¬ 
courses, or other improvements on the land held by them. 

Tho word “ esttae ” means any land or share in land subject to the payment 
to Government of an annual sum in-respect of which the name of a proprietor is 
entered on the registers known as tho general register of all revenue-paying 
estates or in respect of which a separate account may in pursuance of section 10 
or section 11 of the said Act XI of 1859 have been opened. • * 

Tho word “tenure” includes all^nterests in land whether rpnt-paying or 
lakhiraj (other than estates a.s above defined), and all fisheries which by the 
terms of the grants creating the same or by the custom of the country are 
transferable, whether such tenures are j?esumablo or not, and whether the right of 
selling or bringing them to sale for an arrear of rent may or may not have been 
specially reserved by stipulation in any instrument. 

The “jurisdiction” of a Oellecfcor# means the district to which Etudi 
Collector is appointed or throughout which any officer vested with the powers of ■ 
a Collector is authorized to exercise snob powers. « . ' 

The word “ Collector” includes any person vested with the power of Colle^ 


tor< 


(The remaining portion of the section has been repealed by Act Vll of 

B.C!) . 
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2. It shall be lawful for the Commissiioner of revenue to receive an appeal 
against any sale made under this or the said Act XI of 1859, so that snob 
appeal be preferred to such OomtniHsioner on or before the sixteenth day from the 
day of sale reckoning as in section 23 of the said Act XI of 1859, or be present¬ 
ed to the Collector or other officer duly j,uthorized to hold sales under the said 
Act for transmission to the Commissioner on or before the forty-fifth day from 
the day,of sale reokoring as aforesaid, and not otherwise ; and the Commissioner 
shall be eompetentin every case of appeal so prefer];od, to annul any sale of an estate 
or share of^an estate made under this Act or Act XI of 1859, which appear to 
him not to have been conducted according' to the provisions of the said Acts, 
awarding at the same time to the purchaser n payment from the pTOprietor of 
compensation for his loss, if the sale shall have been occasioned by neglect of the 
proprietor, such compensation not to exceed the interest at the highest f'ate of 
the current Govorumont securities on the amount of deposit or balance or pur¬ 
chase money during the period of its being retained in the Collector’s office ; and 
the order erf the Commissioner shall in su^ oases be final. 

3. From the date when this Act comesi into operation the word “ thirty ” 

shall be substituted for the woi^i “ fifteen ” in section 6 of the said Act XI of 
1859, and the words “ is more than thirty” in the same section shall be omitted 
therefrom, and the said section shall bo road as if the same had not been inserted 
therein. * 

4. From the date when this Act comes into operation, the word “ sixtieth ” 

and “ sixty ” shall bo substituted for the words “ tliLrtieth ” and “ thirty ” 
respectively wherever the said words occur iu section 27 of the said Act XI 
of 1859. ' . . . 

6. Every notice in and by this Ant or by the said Act XI of 1859 directed 
to bo served, shall be served by delivering to the person to whom it may be 
directed a copy thereof attested by the Collector, or by delivering such copy at 
the usual place of abode of such pci-son to some adult male member of his family, 
or in case it cannot bo so served by posting such copy upon some conspicuous 
part of the usual or last known place of abode of ffuch person. In case such notice 
cannot be served in any of the ways hereinbefore mentioned, it shall be served in 
such ways as the Collector issiiiing such notice may direct. 

6. It shall be lawful for the Lieutenant-Governor of Bengal, by an order 
published in the Calcutta^'Ca^eWe, to empower all Collectors in any district in 
such order j&ientioned, if they shall think fit, to cause such notices as shall be in 
such order specified, to be served upon any proprietors, before proceeding under the 
provisions of the said Act XI of 1859 or of this Act to realize from such proprie¬ 
tors any arrears of revenue which may be due from such proprietors and the 
costs of serving any such notices as shall bo served under the pdwers conferred by 
any such order not exceeding sneh sums aslshall in such order be specified, shall 
be added to any (ferears of revenue which*may be due from snob proprietors and 
shall he recoverabll as if the same were a poi'tion of such arrears of invenue; and 
©Veiy such order may from time to time be altered, varied, or revoked by any other 
order of Ihe said Lieutenant-Governor to bo from time to time in like manner 
published, 

, 7. In addition to the notices in and by sojtion 7 of the said Act XI of 1859 

ditected to be posted, a similar notice shall be posted at the snbdivisional 
cutoheiry within the jurisdiction of which the estate to which such notice refers, 
or some ^rtion thereof, is situate. * 

, 8, Every certificate of title which may be given to any purchaser under 
the provisions of section 28 of the said Act XI of 1859, or of section 11 of this Act, 
shall he conclusive evidence in favour of such purchaser, and of e^ry person 
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claiming under him, that all notices in or bj this Act, or by the said Act XI of 
1859, required to be served or posted, have been duly served and posted ; aiid 
the title of any person who may have obtained any such certificate shall not be 
impeached or affected by reason of any omission, informality, or irregularity as 
regards the serving or posting of any notige in the proceedings under which the 
sale was bad at which such person may have purchased. 

9. All sales of lands of lakhiraj tenure, which may heretofore have been 

made in conformity with the pfocedure efftablislied by the said Act XI of 1859, 
for payment of arrears of revenue^r of donumds, shall have such anff the same 
force and effect as if they had been ftiailo in execution of a decree against the 
pei’son liable to pay the revenue or demand for satisfaction of which such sale 
may have been made. , 

10. * Kvory estate shall, for the purposes of this Act and of the said Act XI of 
1859, be deemed to be within the Colloctoraije of the Collector cipon whose general 
register the revenue thereof may bo bdrne, although the whole or any portion of 
the lands comprised in sneh estates may bo without the local limits of-his juris* 
diction, but all lands and tonm*es shall be doomed to bo within the jurisdiction 
within the local limits of which they may be sitqaied, although the estate of which 
they form a part may, under the provisions of this section, bo deemed to bo 
within the Collectoraio of any other Collector. 

11. Whenever any revenue payable to Government in respect of any tenure 
not being an estate shall be in arrear after the latest day of payment fixed in 
the manner prescribed in section 3 of Act XI of 1859, the Collector to whom 
such revenue is payable may cause the tenure to be sold in the manner and sub¬ 
ject to the provisions in and by the said Act XI of 1859 provided for the sale 
of estates for the rocoveiy of arroars of revenue, and the Collector shall apply 
the pui'ohase-moncy arising from such’sale according lo the provisions of section 
31 of the said Act XI of 1859, except that the residue, if any, shall be held iu 
deposit on account of the holder of the tenure and not on acobunt of the pro- 
prietor of the estate; and every such Colloctoi* shall, upon evoij such sale of 
any tenure bemg final and concbfsivc!, give to the pm-chaser thereof such certi¬ 
ficate of title thereof as is provided iu section 28 of the said Act XI of 1859 with 
respect to estates. 

12. The purchaser of any tenure sold under tlie provisions of section 11 
of this Act shall ac(|uirc it free from all iiicumbrandhs which may have been 
imposed upon it after its creation, or after the time of settlement, whichever may 
have last occurred, and sliall be entitled to avoid and annul all under-tenures, 
and forthwith to eject all under-tenants, with the following exceptions:— 

First. Istemraroe or mookurrnroe tenures which have boon held at a, fixed 
rent from the time*of the permanent settlement. . • 

SeconMy. Tenures existing at flie tipie of permanent settlement, which 
have not been held at a fixed rent. Provided always that^t*he rent of such 
tenures shall bo liable to enhancement under any law for the time being in force 
for the enhancement of the rent of such tenures. 

Thirdly. Tenures created or i*ecognized by the settlement proceedings of 
any onn’ent temporary settlement, as tenures bearing a rent which is fixed for 
the period of such settlement. • • 

Fourthly. Tenures of lands whereon dwelling houses, manufactories, or 
other permanent buildings have been erected, or whereon permanent gai’dens, 
plantations, tanks, canals, places of worship, or burning or burying grounds have 
been made. 

I. li. B., 8 OaL, 230 ; 4 0. L. R., 916. 

w i'' 

13. jO>very purchaser of a tenure under section 11 of this Act shall be en- 



684 PUBLIC DEMANDS EEOOVBEY. IjCt. Vii, 1880, ». 0. 

titled to proceed in the mftnner prescribedfc.by any law for the time being in force 
‘ for the onhanoement of the rent of any land coining within tho fourth class except 
tion aboTo made, if he can prove tho same to have been held at what was origin¬ 
ally an unfair rent, unless the same shall have been held for a term exceeding 
twelve years at a fixed rent equal to the rent of good arable land. 

14. Provided always that nothing hereinbefore contained shall be construed 
to entitle any such purchaser under section 11 of this Act, to eject any raiyat 
having a right of occupancy at a 6xcd rent, or at a rent assessable according to 
fixed rules'.:nder tho laws in force, or to enhance tiie rent of any such raiyat other¬ 
wise than in the manner prescribed by Jsuch laws, or otherwise than as tho 
former proprietor, irrespectively of all engagements made since the time of 
settlement, may have been entitled to do. 

15-26. llle^eahd by Act VIIB. 0. of 1880.]' • 

29. From and^ter the passing of this Act, the Acts and Regulations and 
portions of Acts and Regulations in Schedule (£) set forth shall staud and be 
jpepealed, fiio far as they are in such schedule, mentioned be repealed. 

30, This Act shall be read with, and taken as part of the said Act XI of 
1859, as modified by Act III of 18G2 of the Lieutenant-Governor of Bengal in 
Oouncil. 


ACT No. VII B. C. OF 1880. 

Rjbceived the assent op the Lieutenant-Govbknor on the 22nd April 1880, 

AND OF THE GoVERNOB-GeNERAL ON THE 2()TU JONE 1880, 

( 

An Act to amend the Law for the recovery of certain pnblio demands. 

Whereas it -ig expedient to g,tncad the law for the recovery of certain dues 
and debts deraandable by public officers ; It is hereby enacted as follows :— 

1. This 51ct may bo called “ The Public Demands’ Reooveiy Act, 1880.” 

Notwithstanding anything contained in section 2, it extends to all tho terri¬ 
tories for the time being adnfinistered by the Lieutenant-Governor of Bengal. 

I, It shall come iutg o^iemtion on and after tho date on which it shall be pub¬ 
lished in the Calcutta Qoksette with the assent of the Governor-General. 

2. This Act, so far as is consistent with the tenor thereof, shall be con¬ 

strued as one with Act XI of 1859, passed by the Governor-General in Council, 
and Act VII of 1868, passed by the Lieutouant-Governor of Bengal in Counoil. 
The powers given by this Aot shall be deemed to be in addition to, and not in 
dero^tion of, any powers conferred by any Act now being in force for the 
recovery of any due, debt, or demand 6o which the provisions of this Act arc 
a^ppUcable. ' ' , 

3. The Acts specified in the first schedule annexed to this Act are her^y 
repealed from and after the commencement of this Act, to tho extent specified ius, 
tha.titird column of that schedule: provid^ that this repeal shall not affect— 

(ft) the past operation of any enactment hereby repealed, nor anything duly 
done or suffered thereunder: ^ 

(6) any liability created unjder any enactment hereby repealed. 

Eveiy Certificate nvade under the provisions hereby repealed of Act Vtl 
cl 18®8, passed by the Lieutenant-Governor of Bengal in Council, may be eil^mrc- 
ed under the previsions of thie Act. 

4. In this Aot, unless the context otherwise requires, but not in the other 
Acte mentioned in section 2, f 

’’ means a section of this" Act. ® 
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** Ckvllector ’* means (n) witHn the local limits of the ordinaiy original juriB* 
diction of the High Court of Judicature at Fort William in Bengal, the Collector 
of Calcutta; (b) without those limits, the Collector of a district or anj officer 
i^cially appointed by the Lieutenant-Governor to perform the functions of a 
Collector under this Act; and (c) any officer in charge of a sub-dirision of a dis¬ 
trict whom the Collector of such district, with the sanction of the Commissioner, 
authorizes to perform such functions as ^eresaid. 

5. In the following cases,* ihat is to say— ^ 

(1) when, under the provisions »f Act XI of 1859, passed by the Governor- 
General in Council, or of Act VII of 1868, passed by the Lieutenant-Governor of 
Bengal in Council, an estate or tenure has been sold for the recovery of arrears 
of revenue due thereupon, and, afi^r deducting the expenses of such sale, the 
balance of the sale-proceeds remaining is insufficient to liquidate the arrears of 
revenue in discharge of which such sale-proceeds may under the aforesaid provi¬ 
sions be applied; 

(2) when arrears of revenue due from a farmer on account of an estate 
held by him in farm are not ]>aid on the latest day of payment fixed under the 
provisions of section 3 of Act XI of 1859, passed by the Governor-General in 
Conncil; 

> the ^Collector may make under his hand, and in form No. 1 in the second 
schedule annexed to this Act, a certificate of the amount of arrears so remaining 
unpaid, and may cause the same to be filed in his office. 

6. (a) Subject to the provisions of this Act, every certificate made under 

the provisions of section 5 shall, as regards the remedies for enforcing the same 
and so far only, have the force and effect of a decree of a civil court, and the 
Secretary of State for India in Council shall be deemed to be the decree-holder, 
and the person therein namad as debtor shall be deemed to be the judgment- 
debtor. , • 

(b) Such judgment-debtor may at any time within one year after the ser¬ 
vice upon him of such notice* as is mentioned in section 10, britig a suit in the 
civil court to have the said certificate cancelled on the ground that the arrears 
stated therein were not due by him ; but no such suit shall bo entertained un¬ 
less such judgment-debtor has paid such arrears to the Collector within ouijB 
mon^ after being served with the said notice, or, m any case in which he faai 
filed a petition of objection under section 12, thou within fifteen days after such 
petition has been heard and determined. 

(e) If no such suit is instituted within the said period of pne year, or if anj 
such suit having been so instituted, is decided against such judgment-debtor, 
such certificate sRall beoome absolute, and shall have to all intents and purpose 
the effoctof a final decree of a civil oAurt. 

7. When any arrears of the followfhg Public Demands «re unpaid by tlte 

person liable to pay the same, that is to say— • 

(1) any sum of money 'Ikhioh.by any law for the time being in forbe is 

declared to bo recoverable or realizable as an arrear of revenue or 
land-revenue, or by the process prescribed for the reoovety of urrertS 
of revenue or of the pi^blio orjGovemment revenue: 

(2) any sum of money due from the sureties of a farmer in respect of V 

revenue of the estate fa^ed by him: , « 

^ (3) any such demand, idoney, fee, duty, aifrear, fine, or costs as |s 

ed in the following sections of the followii^ Acts puraed % 
Lieutenant-Govetnor of Bengal in Council, that is to say-^iu^Aslii 
, VIII of 1862, section 9 ; in' Act VI of 1873, secriou 60 j 
of 1873, seoMou 1; Act V of 1873, s^ties &7; in Act 111 cf 
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section 42, section 73, and section 85; in Act VII of 1876, section 82 ; 
ill Act VIll of 1876, seooion 138 ; in Act VII of 1878, section 36; or* 
in the following sections and portions of the following Act passed by 
the Governor-Cloneral in Council, that is to say—in Act VII of 1870, 

“ Tho Court Fees’ Act,” sections 19G, 19H and the note to paragraph 
12 of schedule I: 

(4) in the case of a person to whom the collection of tolls has been farmed 

under the provisions of section 8 of+“ Tlio Canals Act, 1864,” or of 
ctie sureties of sack porson—^any sum of money duo in respect of 
such farm: 

(5) in the case of a person having charge of a ferry subjected to tho pay¬ 

ment of a yearly rent—any an’ear of .such rent ascertained and certi¬ 
fied as provided in Regulation VI of 1819, section 10 : 

(6) any arreaife of revenue or lent ^payable to the Secretary of State for 

India in Council from any raiyat, or from any person holding any in- 
®terest in land, pasturage, forest rights, fisheries, and the like, whether 
such interest is or is not transferable : 

(7) in tho case of property which, under the provisions of any law for the 

time being in force, has been taken under tho charge of, or is manag¬ 
ed by, tlie Court of Wards or the revenue authorities on btfhalf of a 
private individual—any arrears of renl' or of other demands recover¬ 
able as rent, whether s«oh arrears became due before or after the 
management devolved upon such court or such Authorities : provided 
that this clause shall not aiiply to any arrears of rent at an enhanced 
rate, unless such onhaneod rate lias been agreed to by the person 
liable to pay the same, or has been confirmed by a competent court: 

(8) any sum payable to a public officer of Government in respect of which 

the person liable to pay the same has agreed by a written instrument 
duly registered that "^it shall bo recoverable under the provisions of 
thi» Act: * 

(9) any fee, duty, tax, or other demand, which by any Act passed hereafter 

shall be declared to bo recoverable under the provisions of this Act: 

the Collector of the district may make under his hand, and in form No, 2 in 
the second schedule annexf*d to this Aot, a certificate of the amount of such 
arrears so remaining unpaid, and may cause the same to be filed in his office : 
provided that no such certificate sliall ho madp in respect of any such demand, 
the recovery of which is barred by any law of Limitation for the time being in 
force. 

8,‘ (o) Subject to the provisions of this Act, every oortiflffeate made under 
the provisions of section 7 shall, as rogardstthe remedies for enforcing f-he same, 
and so far only, have the force and effect of a decree of a civil court. In tho 
cases other than case (7) mentioned in tho said section 7, the Setcretary of State 
for India in Council and in the said case (7^ the private individual therein men¬ 
tioned, or, if such private individual bo a minor, lunatic or ward of Court, 
then such minor, lunatic, dr ward of Court by his next friend, shall be deemed 
to be the decree-holder, and in all the qases mentioned the person therein named 
as debtor shall ,be deemed to be the judgment-debtor. 

(6) Such judgment-debtor may at any time within one year after the sei*- 
yice upon him of such notice as is mentioned irr section 10 bring a suit in the 
iplvil court to contest his liability to pay the amount stated in, the said certi¬ 
ficate, and to have such certificate cancelled : but no such sjit shall be entertain¬ 
ed unless such judgment-debtor has stated iu A petition piiesentod to the, Collector 
'liai^d^r. section >12 .the ground upon which he claims to have such certificate 
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cancelled, or unless, having -omitted to state such ground in such petition as 
aforesaid, he can satisfy the civil court th^, thox’e was good reason for such 
omission. If no such suit is instituted within the said period of one year, or if 
any such suit having been instituted is decsided against such judgment-debtor, 
such coriificate shall become absolute, and sliall have to all intents and }>arposos 
the same force and effecst as a final decree of a civil court. 

Provided that no certificate duly made under tlio provisions of this Act shall 
be cancelled by a civil court, otherwise than on one or more of the# following 
grounds, that is to say— ^ ♦ 

(1) that the amount stated in the certificate was actually paid or discharg¬ 

ed before the making of such certifhsate: 

(2) * in the case of fines imposed*, or costs, charges, expenses, damages, 

duties or fees adjudged, by a Collector or a pub^c olliccr under the 
provisions of any Regulation oi-*Act for tlio time being in force—that 
the proceedings of such Collector or public offieer were no^ in sub¬ 
stantial confonnity witli the provisions of such Rogtilation or Act, and 
that in consequence the jti<Jgineni-dcbtor under the certificate suffered 
substantial injury from some en’or, defect or irregularity in such pro¬ 
ceedings : 

(3) iA cases other than those mentioned in clause (2)—^that the amount 

stated in tluf certificate was not due by the judgment-debtor under the 
certificate: 

(4) want of jurisdiction. 


I. L. R., 7 Cal., 31; 3 W. R., (Mis.) 11 ; W. R. (Mis.) 4 ; 10 W. R., 3 ; T. L. R., 5 Cal., 325. 


Nothing in this proviso shall be* construed to intorfere with the ordinary 
original jurisdiefion of the Hi<rh Court at Port William in Bengal, or with the 
jui’isdiction of the Calcutta Court of Small Cauaog. * , 

9. (a) When any arrear of any of the public demands specified in section 
7 is unpaid by any person liable to pay .such public demand to a public officer 
other than a Collector, or whim any such ilomaud as i.s specified in clause (7) of 
the said section is unpaid by any person liable t(f pay the same to a manager 
appointed by the Court of Wards, sucli officer or such manager may give to the 
Collector of the district, in which such person resides, o* in which such demand 
is payable, a notice m writing in form No. 3 in tin* second schedule amnoxed to 
this Act; provided that no sucli notjeo nia}’^ be given in respect of any such 
demand, the recovery of which is barred by any law of Limitation for the time 
being in force. 

(6) Every suc^ notice given by a manager shall be verified by such xaa^ger 
in accordance with the provisions of •the Code of Civil Procedure as to the 
verification of plaints, and there shall be payrfble in respect thereof a Court-fee 
of the same amount as is payable under the Court Fees’ Act tbr the time being 
in force in respect of a plaint for the regovery of a sum of money equal to that 
stated in such notice. 

(c) On receipt of such notice, such Collector, if satisfied that such demand 
is justly recoverable, iqay make ugdor hig hand, and in the foimi No. 2 in the 
second schedule annexed to this Act, a certificate of the amount of such arrears 
so remaining unpaid, and shall cause the same to bo filedt in his office. 

(d) The provisions of seetibn 8 shall apply to every such certificate. 

10. When a certificate has been filed in the office of a Cellector under tl^ 
provisions of section ^ or section 7, or section 9, such Collector shall issue 
the judgment-debtor a copy of such certificate and a notice in form No. 4 in 
second sohe(fule annexed to this Act.. From and after the service of such notice, 
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BAcb certificate shall bind, all immoveabte property o£ e»e b ' 
situate within the jurisdiction of*BUch Collector in the same,and with 
like effwt as if such immovable property had been attached provisions 

of section 274 of the Code of Civil Procedure. A copy of *^ach certificate, 
^ay ^ tmnsmitted 1^ post to any* other Collector for the purpose of beiug. 
filed in his office, and as soon as it is so filed, such certificate shall, if the 
aforesmd notice has been served, bind liJ^6 manner all immovable property of 
auch judg^eut^debtor situate within the jurisdiction of such last^mentioned 
Collector. ^ 

11. If in any case other than the case mentioned in clanse (71 of section 7, 
the Collector is satisfied that any person against whom a certificate has been filed 
under the provisions of section 5, or section 7, or,, section 9, is likely to copceal, or 
remove,^ or^ dispose of the whole or any part of his movable property, and that 
the realization of tire amount of such certificate will in consequence he delayed 
or obstructed, he may at any time after making such certificate direct an attach¬ 
ment of the whole or any part of the mo^ble property of such person. Such 
attachment shall be made in the manner provided in the Code of Civil Procedure 
for attaching movable property,* and subject to the provisions of section 266 of 
the same Code. Such property may he sold for the purpose of satisfying such certi¬ 
ficate, if no petition of objection is filed under section 12, or if any suah petition 
is filed, then as soon as it has been heard and determined. 

. 12. If any^ person, who has been served with a notice under section 10, 
denies his liability to pay the whole or any part of the amount for which such 
certificate has been made and filed against him, be may at any time within thirty 
' days^ after service of such notice or where no such notice has been duly served, 
within thirty days after the execution of any process for enforcing suob certifi¬ 
cate, file a petition, denying his liability as aforesaid, before the Collector by 
whom such certificate has been made. Such petition shall be in, or as nearly as 
possible in, the form No. 5 in the second schedule annexed to this Act. 

13. Snc& Collector shall fix a day for hearing any such petition so filed, and 
upon such day, or any subsequent day to which such hearing may be adjourned, 
shall determine whether such petitioner is liable for the whole or any part of the 
amount for which such certificate was made, and may set aside or modify or vary 
the certificate accordingly. Every such Collector shall, for the purpose of hecuing 
any such<pebtion and determining as aforesaid, exercise all or any of th®' 
poweire of a civil court in respect of snmmqning, causing the attendance of, and 
^Eamining^ witnesses, and in respect of .causing the production of document j and 
the provisions of the Code of Civil Procedure applicable to these matters shall 
apply tq a Collector exercising these powers. • 

♦ Collector shall have full power to direct that the costs qf such' peti* 

toon and of the hearing thereof slfell j>e paid by the petitioner, and in any casft' 
in which a Collector directs the payment of such costs by any such petitioner, the> 
amount thereof shall, if such petitioner be the judgment-debtor, be added to the 
.amouAt entered in the certificate, and shall be recoverable as if the same had 
lieen originally entered thereon. 

.1 1 ®^ a district piay reiser to any Deputy Collector or Assist 

tant GomAiisBioner or Extra Assistant Commissioner subordinate to him, any 
such petition M is mentipned in section 12, and such Deputy Oolleotor or Assiato 
ant Commissioner or Ex^ Assistant CommisBiauer shall hear and detarmine 

petition aorordingly. The provisions of sections 13 and 14 shall be aphlioa- 
We to any such Deputy Collector or Assistant Commissioner at Bx^ AiSmtiuit 
to. wl^)in a»T[r such |»toti 0 q-haa been so, laleri^ 
i, , lu. An appeal foomanj ord^ oi a Deputy Colleotor or AssislM Cwa^ 
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BiQXierti^.lJxix^ Comzaksioiler mar be prefeorred to the Collector within 

fitteen da 7 E^ .flg^ an appeal from onj original order of a Collector may be preferred 
to the Cdi^mlipfioner within thirty days after the making of snch order respec- 
tireiy. Pending the decision of each appeal, execution may be stayed, iif the 
appellate authority so direct,, bat not otherwise 

17. There shall no appeal, as of right, lie from any order of a Collector 
passed on appeal from an order of a Beputy Collector or Assistant Commissioner 
or Extra Assistant Commissioner; 8at the Commissioner may, in any esse in 
which he thinks fit, revise any order passed by a Collector or Deputy**Collector or 
Assistant Commissionei^ or Extra AsOTstant Commissioner. 

18. Every certificate nuide under the provisions of section 5, or section 7, or 
section 9, may be enforced and execofed, upon the expiry of one month after setv 
vice of the notice mentioned it) section 10, or when any such petition as is men* 
tioned in section 12 has boon filed, then %s soon as such petition has been heard 
and determined. 

19. Such certificate may be so enforced and executed by all or,any of the 

ways and means mentioned and previded in and by the Code of Civil Procedure 
for the enforcement and execution of decree^ for money, and all the practice 
and procedure provided by the said Code of Civil Procedure in respect 

of sales ip execution of decrees; in respect of raising the amount of a decree 
otherwise than by sale of immovable property under the provisions of sections 
305, 320, 322, 323, and 324 of tho said Code; in respect of arrests in execution 
of decrees for money; in respect of the execution of decrees by imprisonment; 
in respect of insolvent jodgment-debtors; in respect of claims to attached pro¬ 
perty ; in respect of resistance to tho execution; and in respect of the execution 
of decrees out of the jurisdiction of Ahe courts by which they were passed 

shall apply to every execution issued to enforce such certificate and realize tho 
amount recoverable thereunder, save that all the daties, powers, and authorities by 
the said Code imposed or conferred on the Court shall be exercised by the Col¬ 
lector in whose oflice any such certificate, or any copy thereof, transmitted for 
execution under the provisions of section 223 of the said Code has been filed. 
Subject to the control of the Collector and sa\e and except in respect of tho 
provisions relating to insolvent jpidgment-debiors, any of the said duties, powers, 
and authorities may be exercised by any Deputy Collector, Assistant Commis¬ 
sioner, or Extra As^stant Commissioner subordinate fo such Collector. 

I. L. B., 8 Bom. 89 j I. L. R., 7 Cal., 346; 11 Bom., 16 j 10 C. L. R., 461 ,• 9 0. L. BL, 
268} 9 0. L. B., 295 j 10 B. L. B., 159 s 9 C. t.. B., 341; I. L. B , 9 Cal., 636. 

20. If any immovable property is sold iu execution of a certificatg under 
the provisions of section 18, and if^such certificate is subseciuently s6t. aside by 
a competbnt Court, snch Court may set ashie such sale of such immovable pro¬ 
perty, and in any case in which such %ale is so sot aside, su^hM/ourt shall'i^^ot 
that the amount of the purchase-money be refunded to the purchaser with or 
without interest, as such Court thinks fit; provided that no such sale shall be so 
set aside unless such purchaser has been made or added as a party to the suit 
brought to set aside such certificate. 

2 I 4 .. Every Collector shall cafhse to be kept in his ofiice a register in 
form as may from time to time be prescribed by Beard of Eevenue and $1^11 
cause to be entered iu such Register the i^tieulars of every Ceriii^ii^; 
made under this Aet, which, ora copy of which, has been fil^inh^o^oe. 
Bach register shall be open daring office hours to the inspeotlon pf any one 
ing to inspect the same, and a fee of eight annas, or suon fee not eKCeeding 
|riinas as* tibe Board of Berreaue may preacribe, sha^ be ol^geable for su^ 
inspeotion. 
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22. (a) Payment of the amount duo xfnder a certificate may bo made by 
instalmente, if the Collector who made such certificate so direct. The paytaent, 
of any instalment shall be entered in the register mentioned in section 21. 

(b) When the total amount due under a certificate has been paid and satis¬ 
fied, the Collector in whoso office such certificate was originally filed shall enter 
satisfaction upon such certificate under his hand and signature; and shall cause 
the same to be entered in the register nientioned in section 21. 

(c) When a copy of such certificate hal beep transmitted to another Col¬ 

lector, or wfiten such certificate has been rag,de under the provisions of section 9 
upon notice from a public officer other than a Collector or from a Manager ap¬ 
pointed by the Court of Wards, sucji satisfsiction shall be communicatecl to such 
dtber Collector or to such officer or to such managp. • 

(d) When a sum has been levied or received by a Collector in respect of a 
certificate a copy of •which has been transmitted to him and filed in his office, 
such Collector shall send such sum to the ofece in which such certificate was 
originally made. 

23. Every Collector, Deputy Collector, Assistant Commissioner and Extra 
Assistant Commissioner and every such public officer as is mentioned in section 
9 shall, in the discharge of his functions under this Act, be deemed to be a per¬ 
son acting judicially within the meaning of Act XVIII of 1850, passc^d by tlio 
tbe Governor-General in Council. 

24. All Collectors, Deputy Collectors, Assistant Commissioners, and Extra 
Assistant Commissioners shall, in the performance of their duties under this Act, 
be subject to the general supervision and control of tho Commissioners of divi¬ 
sions and the Board of Revenue. 

FIRST SCHEDUDLE—(/See section 3.) 


Number and 
year. 


• 9 

Subject of Act. 


Evtent of repeal. 


Acts pasfteil ^by the TAevfenant- 
Govenior ofmBenyal in Ctiuncil. 

9 

4 ^ 

VIII of 1862 ... An Act to imjirovo the system of fn scoticn f), tho words from and includ- 
' zamindori daks in tho provinces ■* ing “ which said double amount ” to 

subject to the Govemmont of and including “ making default.” 
Bengal. 

VII of 1868 An Act to make further provision fn section I, from and incjuding the 

f^r the recovery of arrstars of words “ The word ‘ Demand’ moans ” 
lan(^ revenue and public uo- to the end of tho sectiou. 
mands recoverable as arrears of 

land revenue. .» In section 2, tho words " not being a sale 

made under, and by virtue of, any exe¬ 
cution issued upon a certificate made 
as hereinafter is provided.” 

I • » 

In section 6, tho words ** or persons 
, liable to any demands,” ” or persons,” 

“or%ny demands,” “or persons,” "or 
to any.demands,” “ or persons,” and 
or of such demands.” 

\ 

^ tlectious 15,16, 17,181,19, 20,»21, 22,'28, 
24, 25, 26, 27, and 28. 
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Nuin1i)or and 
year. 

• 

Subject of Aot. 

Extent of repeal. 

VI of 1873 ... 

An Aot to amend tho law refating 
to Embankment and Waier 
courses. ^ 

Section 60, from and including tho 
words “ under the provisions ” to tho 
end of the section. 

I of 1875 

f 

An Aot for tho rodtization of ar¬ 
rears in Govoramont estsltes. 

The wholo Act. * 

IV of 1875 ... 

• 

An Aot to provide for tho summary, 
realization of sujns du* on ac¬ 
count of loans made by tho Gov- 
ornmont during the Into fanzine 
operations. • 

Section 1, from and including thowor^s 
“ withjn the moaning ” to tho end of 
tho section. 

• 

V of 1875 

An Act to provide for t\ie Survey 
and Demarcation of Lfhid. 

In section 57, from and tnclpding the 
words “ under section 2 ” to the end of 
• the section. 

III of 1876 ... 

. 

1 

An Act to provide for Irrigation 
in the provinces subject to the 
Licuteuaut-Goveruor of Bengal. 

In section 42, from and including the 
words “ under the provisions ” to the 
end of the section. 

m 

In section 73, from and including tho 
words “ under the provisions ” to tho 
end of tho section. 

v' 


In scution 85, from and including the 
words “under tho provisions” to the 
end of the section. 

VII of 1876 ... 

An Act to provide for tho regis¬ 
tration of rovomie-paying and 
rcveniio-freo Jauds, and of the 
proprietors and managers thereof. 

In section 42, from and iiiclnding the 
words “ under seotioh ” to tho end of 
the section. 

• 

VIII of 1876 .. ! 

An Act to mn.ko butter provision 
for the partition of estates. 

• 

In section 138, from and inclnding the. 
words ‘•under section ” to tho end of 
the section. • 

VII of 1878 ... 

An Act to consolidate and amend 
the law relating to tho Bxcise 
roveiiuo in the I'rosidonoy of 
Fbrt William in Bengal. 

In section 36, from and including .the 
words “ or by the *proceBS ” to the end • 
of the section. , , 

• 

IX of 1879 • ... 

An Act to amend tho law rejfitii% 
to the Court of Wards. 

Section 62. • 

• 


Regulations of the Bengal Code, 


Ill of 1794 

• 

A Regulation for exempting pro- 
priotora of land (with certain 
exceptions) from boAg conhnod 
for arrears of revenue : and for 
prescribing the process by which 
tehsildors are ro demand pay¬ 
ment of arroars; and for enabling 
the Collectors to recover from 
Native officers employed under 
them public money or papers 
which they may embezzle or re¬ 
tain, &o. 

Section 12. 

Seotions 16,17,18, 19 and 20, so far 
as they relate to tho recovery of money 
belonging to Government. 

• 

' k ‘ 

• 
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■SECOKD SCHEDULE. 


Poem No. 1 (See Section 5). 

Certificate of arrears of revenue filed in the ofiiae of the Collector of the di^rict of 

(Name, of District). 


1 

No. of 
eertifloate. 

17 

Name 
of debtor. 

<3 

« 

Address of 
“ debtor. 

( i 

'Amount of arrears , 
of revenue for 
which this Certid* ^ 
oato is mode, and 
period for which 
such arrears 
are dne. 

Estate or 
tenure for 
which arrears 
of revenue 
d&e. 

«) 

1 

1 f 

rm 

1 

t 

1 

1 




I -hereby certify that the above-mentioned snm of Rs. is due to the 

Secretary of State for India in Council from the above-nai^ed 

Dated this day of 18 . A. B., ^ 

Collector of ^ 


« Form. No. 2 (see Sectionsand 9). 

Certificate of arrears -of public demands Hied in the office of the Collector of the 

, District of (name of District). 


1 

f 

>1 

No. of i 
oertif^te. 

!• 

1 

j 

Name ! 

of drirtcff. ' 

Address of 
debtor. 

4 i 

1 

f 1 

1 

1 

Amoniit of the 
public demand 
for which this 
certificate is 
made. 

] 

Fartioulars of 
public Demand 
for which this 
certificsato is 
made and pab- 
lio officer [or 
manafmr, adn 
of Sirhat estatej 
to whom due. 

V 'f' 


■ 



i 

- 

‘ 0 




j ** 

j { I hereby oeriafy that the above-mentioned suin of Be. is due to the 

^^:^oretary of State for India in Council for to*A. B,, a Ward of Court, of a 
’ jtoinor, or a lunatio, by his next frimd 0. B.j from the above-named 
Dated this 4ay of ' * IS A. B,, ^ 

.'■vV " ' ^ ■ CaUedert^ 











693 


Vir, B. C., 1830.] PUBLIC DEMANDS BECOVEET, 

•Form No. 3 (See section 9), 
Notice op Demand. 


To the Collector of the Disiric^ of 




■ 

Amount of publio 
domand for which 

Nature of the public 

Name of debtor. 

Address of 

Demand for which 

dtibtof. 

this notice is 

thif# notice is 


M 

given. 

I given. 

• 

• * 

j 

• 

• 

• 

• 

1 



The above sum of Rs. * is due from the said 

in respect of * 

Certified this day of 


Form No. 4 (See section 10). 
Notice. 


* To (hisert name of jitdg'nient-dehtor'), 

are hereby informed that a certificate for Rs. » due from yon on. 

account of , lias been this day made by mo aga,in8t yon under tlie provisions 
of section of Act of 1880, passed by the Lientenant-Qovomor ot Bengal 

in Council, and tliat such certificate has been tiled’in this omce. If you deny 
your liability to pay tbe said sifra of Rs. , you mny witlim thirty days 

show cause why such certificate sliould not be executed. If you fail to show cauM 
within thirty days, or do not show sufficient cause, such certificate will bo executed 
in the sam'e manner as if it wore a decree of a civil court for the said sum Of 
Rs. unless you pay the amount into this offidfe. Until such amount la 

paid, you arc hereby prohibited from alienating your immovable projiorty or any 
part of it by sale, gift, tnorl,gage or otherwise. 

A copy of the certificat e above-mentioned is hereto annexed. 

Dated this • day of 18 . -A.. B., 

‘ - Collector of 


Fobm No. & (See section 12). 


To 


,1 ■; 


The Collector op the District of , 

' The humble petition of (name of petitioner) of (add/ress)* 

"SHEWETHt- « 

That a certificate No. for the sum of Ra. has 

against your petitioner in your office under the provision of ^ctiw 

of 1880 passed by the Lieutenant-Governor of Bengal in Council. , 

That ^our petitioner respectfully denies his hahility to p^ the said wiH 

' , 89 . 
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of Bs. (or, where the liability to pay part is admitted, denies his liabilil^ 

to pay more than Be. ), and this for the following reasons^ 

That the facts above stated are tme to the best of your petitioner’s know¬ 
ledge and belief. 

Yonr petitioner therefore respectfhlly prays that the said certificate may he 
set aside (or modified or varied). 



PAET VIII. 

CESSES (BOND AND PDBLIC WORKS). 

ACT IX (B. C.) OP 1880 (AS AMENDED BY ACT 11 B. C. OF 1881). 




XBE C£SS ACT. 
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ACT N?). IX OF 1880. 

(Amended by Act II of 1881 B. 0.) Passed by the LiEDTENANT-GorBRNOR 

OF Benuad in Counoid. ^ 

(Eeoeived the assent of the Lientenant-Governor' on the lOi/i September 1880, and i)f 
the Oovernor-General on the \st October ISBi)). 

An Act to amend and consolidate law relating to rating for the construction, charges 

and maintenance of district communications and other wofhs of public ' 

utility, and of provincial public works. 

Whoi’eas it is expedient to amoijd and Consolidate tlie law relating to rating 
for thePconstmction, charges aild inainlonance of disfrict roads and otbcj* means 
of conapaDnication, and of provincial pnblic^works, within the tei'riton'es administer¬ 
ed by tho Lientonant-Governor of Bengal, and to the levy of a road cess and a 
public works cess on immovable property situate therein, and to the poustitution 
of local committees for tho managenjpnt of tho proceeds of the said road cess, and 
also to provide for tho construction and maiiitonauco of other works of public 
ntility out of the proceeds of the said road cess: It is hereby enacted as follows :— 

, Preliminary. 

1. This Act may be called “ The Coss Act, 1880and it shall come into 
force fi’om the date on which it may bo published in the Calcutta Gazette with 
the assent of tho Governor-General. 

2. This Act shall take effect q>t once in every district and part of a district 

in which Bengal Act X of 1871 (an Act to provide^ for local rating for the con¬ 
struction and maintenance of roads and other means of communica-iion), and Bengal 
Act II of 1877 {an Act to provide for the levy of a cess for the cotwlraction charges 
and maintenance of provincial public icorks) ioay be in forct? on the date of the 
commencement of this Act; « 

The Lieutenant-Governor *ma 3 ’', by notification in the Calcutta Gazette, ex¬ 
tend its provisions to any other district or part of a distinct situate in the territo¬ 
ries for the time being administered by him, and this Act shall take effect 
accordingly therein from the date specitiod in such notification ; 

Provided that nothing herein contained shall bo deemed to ef][j 0 ct any im¬ 
movable property within the limits of the ordinary original jurisdiction of the 
High Court of Judicature at Fort*William in Bengal or within the limits of any 
first or second class municipality under the Bengal Municipal Act, 1876. 

The Lieutenant-Governor may, by notification in the Calcutta Oazettefex&axpi 
any district or part of a district, or any estate or tenure, from tho operation pf 
this Act, er from the operation of so mnch*thereof as relates t(^ the road ceijs, or 
as relate to the public works cess, and !nay at any time, by % similar notification, 
revoke such exemption. 

3. The said Bengal Act X of 1871 and the said Bengal Act II of 1877 

are hereby repealed; but this repeal shall not affect the past operation of such 
Acts, or anything duly done fv suffered, or any right, privilege, obligation^ »; 

liability Required, accrued, or incul'red thereunder; , ‘ '.l] 

And all rules, orders, appointments, and valuations in force at the comin^pc<|»>\ 
mont of this Act which were^made under the said Afits, shall, so feras th^ arai 
consistent with this Act, be deemed to have been made under this Act; 

And ftll cesses which were imposed hnder the said Acts shall be deemed to- 
have lioen imposed under this Act, and every sum due to the Collector in respect 
of arrears of cess, of expensea iuourred, of fees or ousts payable, of notioes 
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served, or of fines imposed under either of* the said AoUf, shall be deemed to be 
due on such accounts under this Act 5 

And all cases so imposed and every sum so due may be levied as herein 
provided. 

4. In this Act, unless there be scAne thing repugnant in the subject or 
context— , 

“ Annual value of any land, estat^ or tenure” means the total revenue or 
rent which is payable, or if no revenue or ren^ns actually payable, would on a 
areasonable a^essment be payable during tl^o year by all the cultivating raiyats^ of 
such land, estate, or tenure, or by other persons in the actual use and occupation 
thereof: , 

“ Commissioner” means the Commissioner of^the division: ^ ^ 

“ Cultivating raiyat” means a person cultivating laud and paying rent 
therefor not exceeding one hundred rupees gpr annum: 

Explanation. —Wlion rent is payable in kind, thevmoney value thereof shall, for the pur¬ 
poses of this'Act, be taken to be the annua] value of the landlord’s share of the crop calculated 
on an average of the three years next preceding any Valuation or revaluation under this Act: 

• 

” District” means the local area to which a Collector is appointed, and no 
lands situate beyond the limits of such local area shall be deemed to form part 
of a district by reason of their forming part of an estate paying revenue to the 
, 'Odllector thereof; 

” Estate” means (1) laud included under one entry in the general registers 
of revenne-feo lands prepared and maintained by the Collector of a district under 
the ” Land Eegistration Act, 1876,” or auy similar law for the time being in 
force; 

( 2 ) any land other than the holding of a cultivating raiyat, the revenue or 
rent of which may be payable directly to the Collector or any person specially 
appointed by him to collect the stfrae ; 

(S) any lapd acquired under any rules issued by, or nnder authority of. 
Government for the sale, grant, lease or clearance of waste lands: 

” Holder of an estate or tcffiuro” means all or any of the holders thereof, and 
where two or more persons are jointly holders thereof; they shall be jointly and 
severally liable under this Act: 

” Holding” means tie'land held by a cultivating raiyat ^ 

“ Immovable property” includes lands and all benefits to arise out of land 
and things attached to the earth, or permanently fiistened to anything which is 
attached to the eafth, but does not include crops of any kind, or houses, shops or 
other bpildings: , 

Lafid” means land which is cnltivatec^ uncultivated, or covered with water, 
and does not include houses or buildings : ^ 

“ Part,” ” cliapter,” and “ section” ifiean respectively a part, chapter, and 
section of this Act: ^ 

“ Schedule” means a schedule to this Act annexed, and every such schedule 
shall be.,read as part of this Act: 

" “ Tenure” mcludes every interest in land, lyhether rent-paying or not, save 

and except an estate as above defined,* and sa^e and except the interest of a ouJ* 
riyating rmyat: 

. , "..The Collector” inolndes any person specially ^invested with the powers of. 
a Collector ibr ihe purposes of this Act, and means— 

r.—Wheusnsed in reference to revenue-paying estates and lands comprised 
therein, to all proceedings connected therewith, and to the assessment and levy 
„ ai cesses m respect thereof, 
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tlie Collector or other ftttnilii.r dlfficw on whose revenne-roll such estsites are 
home. • 

II.—When used in reference to revenue-free estates and lands comprised 
therein, to all proceedings connected therewith, and to the assessment and levy of 
cesses in respect thereof, , • 

the Collector or other similar officer on whose general register of revenue* 
free lands such estates are borne; ^ 

“ The Collector of the distqct V includes any person specially invested with 
the powers of a Collector for the pnrposos of this Act, and means Ae officer in 
charge of the revenue administration o^ a district: 

“ The committee ” moans the district rosj^d committee of any district: 

“ ^ear ” means the cess ^ear «ts determined |?y the Lioutoiiaut-Governor 
under section 11. 


PART I. 

Chapter I .—Imposition and application of the cesses. 

6. From and after the commencement of this Act in any district or part of 
a district all immovable property situate therein, except as otherwise in sections % 
and 8 provided, sliall be liable to the payment of a road cess and a public 
works cess. 

6. The road cess and the public works cess shall be assessed on the annual value 
of lands and on the annual net profits from mines, quarries, tramways, railways, 
and other immovable property, ascertained respectively as in this Act prescribed; 

and the rates at which such cesses respectively shall be levied for each year 
shall determined for such year in the manner in this Act prescribed; 

Provided that the rate at which each such cess shall bo levied for any one 
year shall not exceed the rate of one-half anna on each rupee of such annual value 
and annual net profits respectively. • 

7. Nothing in this Act contained shall be deemed to require the payment 

by the Lieutenant-Governor of Bengal, from the public revenues, of any sum as 
road cess in excess of such sums as may have been paid as snch*cess to the Collec¬ 
tor by persons liable to pay the same. ^ 

8. No railway ar tramway, the property of the Government of Indih,*and no 
railway o%tramway of which the dividend iff guaranteed by Her Majesty’s Secre¬ 
tary of State for India in Council, w by the Governor-General of India in 
Council, or by the Lieutenant-Governor of Bengal, shall be Imble to road cess or 
public works cess under the provisions, of this Act without the previous consent 
of the Governor-General of India in Oonnoil, 

9. The proceeds of the road cess in each district shall be paid into the 

district road fund of such district, sas hereinafter provided, and, together with : 
other assets of such fund, shall be applied to the purposes mentioned in; 
section 109. ^ ' 

10. The proceeds of the |>ublic works oess and all interest paid thereon shaE 
be paid into the public treasury, and shall be applied (I) to the payment of such 
oontribntions to the district road fund as the Meutenant-Governor marWnlt 
proper in consideration of the Said cess being assessed and collected jointly.' 
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t!Kd md Qes« hy efltablishjmi^nts paid ifeiilii!* | and (S) to tlio 

oonfltmctioa charges aud inainlonafloo of, prdifioci|ibl ^tthlio ifvorb), aodiotlio 
payment of xnteieBt on capital -v^hich may Ixaf'e • )S)eett expended, ot whtoUtna^ 
oeroafter be expended, on each woiks in sileh nzannec as the lAOutenani-Qovornoit' 
may direct « ► 

11. The Lieatcnont-<5<?vernot* shall, by fin otder publislrod in the Oaleuffa 
CfaxSffe, fix (ho dale fiom whicti the c^scs loviablo ttndor this Aot in any district 
Ot* part of a district shall take eiSPect therein, Vnd mayoflx and from time to time 
altw the date from which ihu coss year slioil run in any district of part thereof. 


PART 11. 

Moon 0* Assps<.vFNr ■* 

Chaptip il.— Valnafifl}/ of Jbanth, 

12. IJpon tho commencomont of thib Act m any district or psit oC a distriot 
^Ijjiitntenant'Govemor may uidci (hat a \aIaation shall be made of 'sttoh dis* 
part of a distnet, 

and from tune to tune after the expiration of the term of furo years from the 
Hegitming of tho year in which tho levy of (he oesftcs took effect im aocordauoe 
kEll fl(ny such valnution, or with any icvaJuatiou as hi rtaltcr provided in this 
foetiQii, or at any time witlun twelve months previous to (lie expiration of suph 
term, 

the Licntcnaiit-Governor may, if he think fit^ older that a re-valuation si^l 
be made of any such distiict oi p<ut of a diiinci, and such le-valuation shall 4i||m 
effect from tho beginning of such }cai as the Licutcnant-Govornor may direofe^ 

13 Whcneier the terra ot (i\e ycais shall (u\o tiphed from the liegioMiig 
of the year in a Inch tho levy ot the cesses took effict in any estate or immmi id 
accordance with any Valnation or re-valuation nndci this Act or Bengal Aoi A of 
1871, the holder of any siioli estate or tenure may apply to (ho Collector to rst||tMi 
hjs estate or tenure, and for bach purpose shall lodge m the pSicc oi the Colhm^ 
iptums io tbo form in Schedule \A.) oontaiued ; and theiciipon the 

shall proceed to revalue such esUtc or tenure, and il he make any alteiatiotyiA. 
the valuation of ntiy such tenure, shall give notice oi such alteration to the 
of the or superior tenure in which such tenure is includi^d, and shall alw 
the valuation of such estate or supei lor tenure accoi duigly , ^ 

iPpovided that no re-vnluatiou or lodudtion oi tho amount of cessoJ previoua- 
ly pofyable iu resppet of any estate oi toome, in consequence oi a revalnation * 
^di/thiS section, shall take effect until the beginning of the year commencing, 
next a^ter 8a(^ yc-valuation, unless tho application for re-valuation shall have been 
made, ^d the nocesaary returns lodged in tho Collector's office ifithin three 
mouths after the begmning of a year, in which ,cai>e such rc-valoa^ion and re* 
dttotidd, if any, shall take effect fi'om tho com^enoomenf of such year,, * 

14 Whenwtr the Xiieutenaut-Govcmor has oi*dered that a valnation tm * 
rmTAloaUcm of any disiriot or part of a district shall he made for the jpas|ici|^ 
of this Act, the Cpfmetor of the disinot shall cansd a proclamation to m haWM 
wmniring ev^ holder of an estate or tenure which is liable to pay art aanttM ^ 
Jjte&mht (St mverttte or an annual amonni of rent exceeding one hundred 

llimi Mmt cl a levenue^free estate or rent-free tenure the gi)m *mim\ 
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i««inl<){ 8«7eral1y to lodge ftt the oflloe ol 

moh Oolleotor erithln angora of^ lands comprised in his estate or 

t nn^ in tlM form in stAiedtie (A) eontained, giving the ^rtioolars in snoh form 
t forth. ‘ 


l!he Collector of the dietHct shall otnsesnoh proclamation to be publisjied 
by affiadng a oofi^ theraof In HBOtaB oonspionous place in the office of suCh Cob 
leotory in every civil ooart, fn'every polioa^tation, and in the office of every sufa> 
divisional officer within' i^e district, and in any other manner which the Lien* 
tenant-Qovemor may from time to time direct. * ‘ 

15, At any time at whibh the Liontonant-Governor might order a ro.vala> 
ation of a district Or part of a district to bo made as provided i>y seotion 12, he 
may, iAhe think fit, instead of fo ordering, make an order that particular estatei, 
Or tenures only in such district or part of a district shall be re>valaedt 

lo. Wbeneven any proclamalioc, has been published, ds mentioned in sec«, 
lion lA ill any district, and whenever the Lieutenant-Governor has made an order, 
under the last preoeding sootiun, *that a re-valuation of particular estates and 
tenures only shall be made, the Coiledtor shall cause a notice to be served in 
irespeot of every estate and tonui'e which is to be valued or re-valued, and in 
respect of which no return shall have been lodged in accordance with the recluive*/,^' 
roent of ench pioclamalion, requiring every holder of such estate or tenure, >, 
severally to lodge at the office of the Collector the return mentioned 'in'secUoa^" 
14; and shall also cause a similar notice to be served in respect of every fonurc ... 
included in any such estate or ionitre which may have been named in any return.!' 
lodged in pursaance of tho provisiona of this Act, or of Bengal Aot X of X871i ■' 
either for the purposes of the valuation or re-valuation thou oontemplatod, or for^, 
the purposes of any previous valuation or re-valuation, or of which tho eaistenoe,'' 
may in any other way have come to'his knowledge. 

17, The notice mentioneijhiii the last preceding section shall be in the form 
Ifo* 1 in Schedule (B) contained, or in the form' No. 11 in the said Sohedule con¬ 
tained, as the case may be, and shall require every holder of the estate or tenufo|r‘ 
•evprally to lodge the return within the timo specified below, viz.-— ^ 


■ , In the case of revenue-paying estates and rent-paying tenures, 

If the return relate to an estate or 
tenure which is liable to the jmynient of 
eUi iwal revenue or of rout not exceoiHng 
lU. 500, or to any sliare or iutciost in 
amefa estate or tenure. 

If the I'cturu relate to any other estate 
or tonuret or to any share or inteipst 
therein, ' 


Within qp: weeks of the service ot 
the uotiee. 


Within three months of the^iervioe 
of the notice. * 


In the case of reoenue-free estates and rent-free tSmres> 


Within six weeks of the service of! 
the notice. , ,, 


If the return relate'to any estate or 
tenure of which the gross snnnal rental 
doM not exceed Bs. 500, or to any share 
or interest in such estate or tenuro.* * 

If the return relate to any other 
estate or tenure, or to any shiun or i# 

forest foeren. ^ 

Tho Collector may in his diaoretioii ezfond the time allowed fo)t lodging ilwV 
snob return. ^ pP 

^ lb. All holders of estates or tenuros in respect of which sudx noticAhp^l 

j ' 90 - 


Within three months of the setti* 
of tho noticb. 
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1)6611 s6rTed ^ho shall, without sufficient cause being shown to the satisfactioi^ ^ 
the Collector, refuse or omit to lodg£ the required return in the office of sacl|4^^ 
lector within the time allowed by such notice in respect of the estate 
which they hold, or within any extended time which may have been allowed bjN 
the Collector for lodging such return, shbll be severally liable to a fine wido^ tn^y 
extend to fifty rupees'for every day after the expiration of such time or ext^ndea 
time until such return is furnished, og until the value of the lands comprised in 
their respective estates and tenures shall hav^ ‘been otherwise ascertained and 
determinedly the Collector as hereinafter provided. 

The amount of such fine accruing due from time to time may he levied by 
the Collectlbr as provided in section* 98 or 99, and the fact of an appeal against 
such fine being pending shall not avail to pS*everdi the levy of any such fine pend¬ 
ing the disposal of the appeal, unless the Commissioner shall otherwise di);pct. 

Whenever the Amount levied in resp^t of any such fine exceeds five hun¬ 
dred rupees, the Collector shall report the case specially to the Commissioner; 
and no further levy for such default shall be made otherwise than by authority of 
the Commissioner. 

19. From and after the expii^ of the time allowed by the notice, or of any 
extended time under the provisions of section 17, every holder of an estate or 
tenure in respect of which such notice has been served shall be precluded from 
suing for or recovering rent for any land or tenure situate in any estate or tenure 
in respect of which no return has been lodged ns aforesaid. 

The Collector may send a list to the civil court of all such holders so making 
de&iuli in lodging returns as aforesaid, and such court shall take judicial notice of 
the same. 

Whenever the required return is lodged in respect of any estate or tenure, or 
ti^enever the valuation of any such estate or tenure has been otherwise complet¬ 
ed, the disability imposed on the holder thereof by this section shall cease; and 
if such estate or tenure shall have been included in any list as afoittsaid, the 
Collector shall forthwith give notice to the civil court of the cessation of such 
di^bility. « 

20. Every holder of an estate or tenure in respect of which a return has 

been made as required by this chapter shall be precluded from suing for or 
recoveiing—• ' 

(a) any rent whatsoever for any land, holding or tenure forming part of 

the estate or tenure to which such return relates, but which has not been men¬ 
tioned in such return, unless it be proved that the holding or tenure for the 
rent of which tlie rent is claimed was created subsequently to the lodging of 
such return; o >£ 

(b) rent at any higher rate than is mentioned in such return for any land, 
holding or tenure included in suclt rej^^urn, unless it be pi-oved tnat the rent 
of such land or tenure has been lawfully enhanced subsequently to the lodging 
of each return; 

Provided that the Collector may, at his discretion,* at any time within six 
mohlhs from the presentation of any return made under this part, receive a 
V petition correcting any such return; and on ^he acceptance of such petition may 
make snoh. correction in the valuation of the estate or tenure as may be re- 
Squired; jand os soon as the person in r^ect of whose estate or tenure the retnm 
' 'ralnation have been so correotea%hall hane paid in all Sams due by him 
Jkh ri)aid cess and piihlio works oess in accordance with suoh corrected valua^ou, 
and not otherwise, such pbrson may recover* such rent^ may be due to him 
on any tenure or land included in the.ref^vn of suoh estote or tenure at may 
mi in exceew ci the rate shown in the correoted return all^j^leila 
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r^pect of such tenure or land. Suet notices as the Collector may direct shall 
be^sprved upon the parties affected by stch petition at the expense of tte 
^pe^i^iod^ing the return aforesaid. 

01. ' if no return shall have been lodged in respect of any lands for which 
notio^' under section 16 has been issued, tho Collecter may, after the expiration 
of the time allowed by tho notice, or of such extended time as is mentioned in 
section 17, ascertain and fix by sdeh w^y.s and means as to him shall seem ex* 
pedient, the annual value of any^estate, tenure or lauds mentioned in such notice; 
and all expenses incurred in making such valuation may be reoo^red with all 
costs of recovery thereof as provided m sections 98 and 99. , 

22. Whenever the maker of any return ^nnder this Act has been convicted 

on a ]|ro8ecation under sectionJ94< o&making a false Return relating to any lands, 
the Collector may, by 8uc,h ways and means as to him shall seem expedient, as* 
certain and fix the annual value ^of such lands; and the expense of such 
valuation may be recovered from the maker of such return as piovided in 
sections 98 and 99. * • 

23. Whenever the Collector mfty deem that any return lodged relating to 

lands for which no rent is payable by cnltMrating raiyats to the person making 
such return is untrue or iucorrect, he may, whether any prosecution as men¬ 
tioned in,S8otion 94 shall have been instituted or not, by such ways and means 
as to him shall seem expedient, ascertain and fix the annual value of such lands ; 
and in case the annual value of such lands so determined by him shall exceed 
by one-fifth the value stated in such retnrn, the expense of such valuation may 
be recovered from the person by wliom such return was lodged, as provided in 
sections 98 and 99, and in all other cases the said expense shall be borne by 
the district road fund. * , 

24. The Collector may, whenever he may think fit, cause a notice in the 
form No. I in Schedule (B) contained to be served on any person holding any 
lands or possessing any intei'est therein, althoAgh such per^n may have been 
mentioned in any return as a cultivating raiyat; and thereupon such person 
shall bo bound to make a return of the annual value of such lands within on®' 
month from the service of such notice in the form in Schedule (A) contained, 
and the provisions of sections 17 and. 18 regarding extension of time for lodging a 
return and rogai'ding fines respectively shall be applicable to such person. 

2>'>. If no return is made by any person on whom a notice has^ been served 
as provided in the last preoediug section, the Collector may proceed by such 
ways and means as to him shall seem expedient to ascertain the annual iralua 
of the lauds held by such person ; and in case it appears that such annual valuo 
gi'eatfr than the rent paid by such person, the expense of such valaa%»n shall 
be borne by such person and may bg recovered with all costs of recovery thereof 
as providid iu sections 98 and 99, but all ether cases shall be borne by the dis¬ 
trict road fund. 010 

26. If it shall appear to the Collector that any person on whom a notice 

has been served undei' section 24 has been wrongly classed in the return as. a 
cultivating raiyat, the Collector may direct that the entry bo coirected and thidi 
such person be classed as a tenure-holder; and thereupon such person shall . 
deemed 4o be a tenure-holder fSr the 1}urposes of the assessment and le^^; df 
the cesses in respect of the lands held by him. ‘ .. 

27. Whenever the revenue annually payable i& respect of any 
the rent annually payable in respect of any tenure dc^aitmt exceed 
one hundred nipe«^, the Collector may without issuing any notice^ 
estate or tenure— 

(a)4b any oaae, determine the annual value of the land' comprised theicW 
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to be iu a pennaneatiy settled estate or tenttre, a snm not exceeding? three times, 
and in a temporarily settled estate f}r tenure, a sum not exceeding twice the 
amount of the annual revenue or rent payable therefore; or 

(b) when the area of the said estate or tenure has been ascertained, deter¬ 
mine the annual value of such estate cw tenure to be at such rate per acre as to 
him shall seem fit, . 

28. When the area of any revencip-free estates or I’ent-free tenure, the gross 
rental of which does not exceed, oris not estimated by the Collector to exceed, 
the sum of dhe bifindred rupees has been asoertamod, the Collector may, with¬ 
out issuing any notice for such estate or lenure, determine the annual value of 
such estateior tenure to be at such pite per acre as to him may seem fit. 

29. When the land contained in any estate pr tenure has been sunynarily 
valued by the Collector in the manner provided by clause (a) of section 27, the 
annual value of any portion of sneh land which is comprised within a lenure 
subordinate to such estate or tenure shall be determined according to the follow¬ 
ing rules :-»• 

(1) “When the subordinate tenure comprises the whole of the estate 
or superior tenure, the annual value of the subordinate tenure shall be taken 
to be the same as that of the estate or superior tenure. 

Emmpl«.~^An estate paying a revenue of Rs. 80 is sntnmarily valued by the Collector 
under clause (aj of section 27 at Rs. 200. The whole estate is let in patni for a rent of Re. 
120. The annual value of the patni tenure will be Rs 200. 

(2) —When the subordinate tenure comprises a part only of the land con¬ 
stituting the estate or superior tenure » 

(a) The difference between the annual value of the estate or superior 
tenure, and the revenue or, rent payable in respect of such estate or superior 
tenure shall first he ascertained; 

(b) Next, the ratio which such difference bears to such revenue or rent 
shall be ascertained; 

(c) Then Abe amount which bears the same ratio to the rent payable in 
respect of the subordinate tenure shall be ascertained; 

(d) Half of the amount so ascertained shall be ^ded to the rent payable in 
respect of the subordinate tenure, and 

the result shall be tak^n to be the annual value of the subordinate tenure. 

Emunple Jt .—An estate paying revenue of Rs. 60 is summarily TOlned by the Collector 
Under danse («) of section 27 at Bs. 100. A part onlv.of the estate is let in patni for a rent 
of fis. 37>8. 

The difference between the annnal value of the estate (Rs. 100) and the revenue ptdd in 
respect qf it (Rs. 60) is Rs. 40. This difference bears a ratio of two-thirds to this levenne 
(Rs. 60). V 

The amount which boors tha same ratio/two-lSiirds) to the rent payable in respect of the 
patuKBs. 87-8)i8Ks.26j , 

add half of Bs. 25 ScHthe rent payable in respect of the patni tenure, and the result 
(BSk 87-8+ Bs. 18-8“) Rs. 60 will be the annnal valne of the patni tenare. 

. Jhftm^pU .^-fWitbin the patni tenure paying U rent of Rs. 87-8, as in example A, is u 
darpatUi tenure paying a rent of Rs. 27. 

The di^reiUie between thq annnal value of tbe patni tenure ascertained gs above (Bs. 60) 
the: rent payable in reslied of the patni (JBs. 37-%) ii Re. 12-8, which bears a rate of one- 
thud 'tu ’ 

The stuqaut which bears tbe same ratio (one-third) to the mat payaUe in respect -of the 

^^d hsJf ^WbjBto ihe reutpayadem respect of thp darpatni, and the mult (Be. 27 
A-8w) 81-8 will be the annual yalne m the darpatni traure. ^ 

' SK). Wiben "tW Innd conMlied ha 8^/^tate or tenniw hoB 
a ' muder oliuiBe 
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section 28, the annual value of the land comprised in any .subordinate tenure 
shall be taken at the same rate per acre as that of the estate or superior tenure. 

31. The holder of any estate or tenure which has been summarily valued 
under section 27 or 28 may, within one month from the posting of the valuation 
roll in respect thereof under section 35, lodge a return in the form in Schedule 

(A) contained in regard to snch estate.or tenure, and thereupon such return, 

shall be deemed to ho a return made as required by section 16 and shall be dealt 
with accordingly. •, 

32. Instead of proceeding to value any estate or tenure" sumfharily under 
the provisions of section 27 or 28, the*Collector may, if he think fit, cause a notice 
to be served in respect of any such estate or tenure in the form No. Ian Schedule 

(B) cqptained, or in the form,No. U in the said scljednle contained, as the case 
may be, and thereupon all the provisions of this part shall apply in the same way 
as the^ would have applied if the annual Government revenue or rent payable 
in respect of snch estate or tenure had exceeded one hundred rupees. 

a 

• ♦ 

Lands used for Tea, Ooffee, or Oinchona. 

33. In the case of lands acquired under any rules issued by, or under the 
authority of, the Government for the sale, lease, grant or clearance of waste lands, 
or held directly from Government, and used for the cultivation of tea, coffee, or 
cinchona, the Collector shall, in lieu of the notice prescribed by section 16, cause 
a notice to be seiwed calling on the holder of snch lands to lodge within two 
months of the service of such notice, a return in the form in Schedule (C) cou- 
taiued, giving the particulars in such form set forth; and the annual value of 
such lands shall be fixed at ten rupees in respect of every acre therein entered 
as cultivated, unless the Board of Revenue shall in any particular case prescribe 
a lower rate. The provisions of sections 18 and 21 shall apply to all lands iu 
respect of which a notice has been issued under this section. * 


Publication of valuation- rolls and duration of valuations. 

• 

34. Whenever any valuation or re-valuation is made under this part, the 
Collector shall cause to be prepared from the returns^furnished to him and from 
the valuations made by him in accordance with this Act a valuation-roll of each 
estate within his district and of the tenures therein comprised, noting thereon 
for each estate the amount of revehue annually payable to Government on whieb 
the deduction specified in section 41 is to be calculated. 

On the application of any holder of an estate or tenure or holding^ and on 
payment of such copying fee as the Board of Revenue shall from time to tiipei 
determin'l, the Collector shall cause to be furnished to such holder a copy or cor^ 
rented copy of so much of any such ret'nrns, and of any such roll as rektm ^ 
the lands included within his estate, tenure or holding. ;j; 

35. On the oora|Jletion of evftry roll prescribed under this part, the 
lector shall cause a copy thereof to be posted up at the mkl ontcheiry of 
estate to which such roll refess, and shall cause extracts of such portions of 

r tenure to t>e posted up at the m&l outcherry a 
tenure; ' '‘v, • .k' 

Provided that, if no syich m&l catchen^ be fdnnd, such roll imd soi^ 4^ 
traots shdl be post^ up at some oonspionous plaees on the estate 
respectively to which they refer, and that if such estdie or teni^ 
found, such rollimd such extracts shall be |)osted at some pM in 

buy yilla^ in which such eatete tenure is believed to be : 
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The person who is entrusted with the publication of any such return shall 
obtain an acknowledgment in writinl^ signed by two persons who may be either 
^respectable residents of the neighbourhood, or chowkidars, or other officers of 
Government, to the effect that such return was duly published on the spot, and 
shall give in such acknowledgment to thd Collector. 

36. Except as otherwise in this part expressly provided, every valuation 
and re-valaation made under this cliaplyer shall remain in forco for the term of 
five years from the date fixed by the Lieutenant-Governor under section 12 as 
the date froift which the cess leviable in pumuance thereof shall take effect, and 
thereafter, until another re-valuation and assessment in substitution therefor 
shall have Deen ordered and completed. 

37, Nothing in section 36 contained shall be held to debar the CoUeotor, 
with the sanction of the Board of Revenue from making at any time any jjeduc- 
tion which he may think fit in the valuation pf any estate or tenure ; 

or from making a valuation of and assessing and levying cess under the 
rules laid down in this part upon any estate or tenure which for any reason 
whatever has been omitted from the valhations and assessments for the time 
being in force, or which was not in*existence when such valuation or assessment 
was made. 


Chapter ITI .—Rating and levy of the cesses. 

38. The road cess for each year shall be assessed and levied in each district 
as provided in section 6, and, subject to the maximum rate in that section men¬ 
tioned, at such rate as may be deteimiued for such year by the Committee of 
such district with the approval of the Commissioner under section 150 or 151, or 
with the approval of the Lieutenant-Governor under section 153, as the case may 
he, or at such rate as the Lieutenant-Governor may order under section 153. 

39. The public works cess for each year shall be assessed and levied in each 
district as provided in section 6, and, subject to the maximum rate in that section 
mentioned, at such rate as the Lieutenant-Governor may determine for such year. 

40. When the rate of road cess and public works cess to be levied in any 
district shall have been determined for any year and published in the Calcutta 
Qcueite as provided in sectjpn 155, the Collecter of the district 

shall c%use the''rate so determined to be published by affixing a notificatiQU. 
in some conspicuous place in the office of the said Collector, in every civil court, 
in every police-station, and in the office of evei'y sub-divisional officer within the 
district, 

and ^hall cause such rate to be proclaimed by beat of drum throughout the 
distriof, , 

and shall ca^e to be served on the holder of every estate within tie district 
a notice showing the amount of road cess and public works cess payable in res- 
pSot of his estate, and specifying the date from which such road oess and public 
works cess will take effect; * 

.Provided that it shall not be necessary io serve such notice when no chai^ 
has been made in the valuation of the estate or imthe rate of road cess or pnblio 
worloB cess since the issue of the last notice under this section. 

40A. Notwithstanding anything in the definitions of “ estate '* and tenure 
ic 4 or elsewhere in this Act contained* the Board of Bevennemay 

direct that any land (other than the holding of a cultivating mi^mt) of which 
rent or revenue is payable directly to the Government as proprietor thereof, 
shall, for tW purposes of this Part, foe deemed to be a tenure and not tm estate, 
and that the Goyemment shall be deemed to he the holder of the estdte within 
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which such tenure is included, and thereupon tlie Collector may recover any 
sum payable from such tenure under the psovisions of this Act, in the same 
manner and under the same penalties as if the same to be arrears of rent or 
revenue to him. (Act II of 1881 B. C.) 

41. Except as otherwise in this Aot provided— 

(1) —Every holder of an estate sliall yearly pay to the Collector the -entire 
amount of the road cess and public worics^cess calculated on the annual value of 
the lands comprised in sucb ^estate, at the rate or rates which may have been 
determined for sucb cesses respectively for the year as in this Aot j^ovided, less 
a deduction to be calculated at one-i)alf of the said rates for every rupee of the 
revenue entered in the valuation-roll of such estate as payable in respect thereof; 

(‘^-E very holder of a tenure shall yearly p^ to the holder of the estate 
or tenure within which the lana held by him is included, the entire amount of 
the r®ad cess and public works cess calculated on the anfkual value of the land 
comprised in his tcnui*e at the rattJ or rates which may have been determined for 
such cesses respectively for the ydar as in this Act provided, less a deduction to 
be calculated at one-half of the said rates for every rupee of the rent payable by 
him for such tenure ; • 

(3)—Every cultivating raiyat shall pay to the person to whom his rent is 
payable yne-half of the said road cess and public works cess calculated at the 
said rate or rates respectively upon the rent payable by him, or upon the annual 
value ascertained under the provisions of section 24 or 25 of the land held by him. 

42. (1)—Every holder of a revenue-paying estate shall pay the amount of 
road cess and public works cess due by him in equal instalments on the several 
days fixed “ under the provisions of section Z of Act XI of 1859, or of any similar 
Act at the time being in force for the payment of arreoi's " of revenue due in respect 
of his estate, or, if such revenue be payable in one annual sum, then on the 
day fixed for the payment of such sura. 

(2) —Eveiyr holder of a revenue-free estate shall pay the %,mount of road cess 

and public works cess due by (jim in two equal instalments or in«one annual pay¬ 
ment upon sucb days or day as shall be for that purpose appointed by any order of 
the Lieutenant-Governor. • 

—Every holder of a rent-paying tenure and every cultivating raiyat s^U 
pay the amount of road cess and public works coss due by him in instalments in 
t(i 0 proportion of the instalments of rent payable in respect of tenure at 
holding of such tenure-holder or raiyat; 

Provided that in cases in whfth, according to local usage or to terms of any 
agreement, no part of such rent falls due before the end of the year on account 
of which it is payable, the tenure-holder or raiyat shall pay the amount of road n 
cess and public works cess due by him in two equal instalments upon such days 
os shall W for that purpose appointed by any order of the Lieutenant-Governor. , 

43 . In case of partition of an estate being effected untier RegnlStion XIX 
of 1814, or Bengal Act VIII of 1876, or any similar Act, after valuation of snqii 
estate and while such v%.luation remifins in force, the total valuation of tb© ori¬ 
ginal estate shall be distributed proportionately “ to the land revenue *’ nnder thb , 
order of the Collector over the newly-formed estates, whereupon the newfy- 
formed estates shall, for the purposes df this Aot, take the place of the orighsal 
estate, the liability to pay cess in respect of each newly-formed estate "feing 
separate and distinct from % liability to pay cess in’respect of any other <4 sttoh 
newly-formed estates. 

Bnoh separate liability shall take effect from the same date as this sepamte 
liability of the newly-iformed estates respectively in respect of land-rev^^ne. 
Tbe^rocednre prescribed by sections 34 and 85 shaU be followed whebeter 
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ft redistribution of tbe vftluation is made in consequence of a partiliion as men* 
tioned in tlm " section. o 

44. When a recorded sharer of a Joint reTenue-pajii^ estate has opened a 
separate account under Act XI of 1859, or under section 70 of Ben^j^al Act Vll 
of 1876, or any similar law for the time being in force for the regulation of the 
opening and maintaining of such separate accounts, he shall be entitled, in regard 
to the payment and realisation of road peas and public works cess under this Act: 
to all the advantages of seperate liability enjoyed by him under the said Act Xl 
of 1859, andHBengal Act Yll of 1876, in regard to the payment and realisation oi 
revenue, and shall be entitled to separate ^sessment and to the issue of separate 
notices under this Act from the date on which such advantages shall take effect 
in respect of the demand of,Government leveuue,. ^ 

(2) —Whenever any such sepeiute account is opened after the valuation of 
an estede, and while^ each valuation remains in force, the Collector shall issue 
a notice on the holders of the shares severally, in respect of which the accounts 
are to foe k^t separately, informing them that unless any objection is preferred 
to the Collector within one month of the service of such notice, the amount of 
the c^ses which the whole estate is^liabie to pay accoi'ding to the existing valna* 
tion will, from the date on which such separate aoconuts wore opened, bo ap« 
portioned among such shares severally in proportion to the amount of Govern¬ 
ment revenne for the payment of which each such share is entered in the separate 
aooounts as being liable. Snoh notice shall speciiiy such proportionate amount. 

(3) —If no such objection be preferred within the time specified, such pro¬ 
portionate amonnt shall be the amount of the cesses for which the respective 
holders of such several shares are primarily liable as raoutioued in section 13 of 
Act XI of 1659, subject, however, to the general responsibility of the holders 
of the entire estate as mentioned in section 14 of the said Act, if the amount of 

. the cesses dne on account of any snob share cannot be recovered as provided in 
sections 98 and 99 6f this Act from the holders of sneh aliare. 

(4) ^lf any such objection shall be preferred p,s aforesaid, the total amount 
o£ tlm ceffies for which the whole estate is liable according to the existing valua¬ 
tion shall be apportioned among the sevaral shares in respect of which such 
sra^te accounts are opened in proportion to the annual value of such shai’es 
nsj^ctively under such ndes or special instructions, not being inconsistent with 
this Act, as piay be issued by the Board of Revenue; and tfoe holders of such 
several shares shall be primarily liable as aforasaid for the payment of the amount 
< 10 ^ cesses so apportioned on their shares respectively. 

(&>**Whmmver the separate mzoount of the revenue payable in respect ol 
any share or poi'tion oi an estate, as mentioned in clause 1 of tfois section, shall 
be closed^ the provisions of this section shall oeaso to have effect in respect of 
jfuch share. (Act II of 1881 B. G.) ■ ^ 

45. If sny imbdment of road cess or public works cess or part thereof pay¬ 
able to the Golleetor shall not be paid within fifteen days frona t^e date cm wnicH 
the' syne becomes dne, the amount of such Instalment or part thereof may be re- 
covet^ at-any time within three years after it became due, with interest at the 
sate q{ twelte d half*' per centum per ann^m calculated from the date on 
iasinlment heos^e due, and''witB yl costs of reoovening the «kme. 

, 46. any dmhrict to which the Lieutenant-Governor may specistUy 

oiiider that' the provisions di tins section shall be extended, it shall be lawful for "' 
CoUectov to keep ^ scpamte account in respect the amount, of cesses pay- 
tiblte and paid, by any holder of a reven«fi 7 free'festate who is iwotded bi.Fart | 
the Collector's (^eneivd, register of' lands as proprietor 

share or in|orost Jb any sfbeiff^.share or interest in any rovehne,- 
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(2) —Such separate account shall be opened and kept under such rules as to 
the levy of fees and other matters, and Aibject to such conditions and in such 
maitner as the Board of Revenue may from time to time prescribe, and the Board 
of Rievenue may at any time order that any separate account which has been so. 
opened shall be closed from such time hs they may direct, and no longer kept as 
a separate account. 

(3) —As long as any separate account shall remain open as provided in the 
preceding “ dame*' and no longbr, the joint liability of the holders of such revenue- 
free estate for payment of the entire ^monnt payable in respect of such estate 
shall cease ; and the Collector shall recover the amount of cess or other demand 
due in respect of each share or interest for which an account has been *o separate¬ 
ly kept from the holder or holdert of such share rf>r interest only; and, if the 
Collei^r shall think fit to proceed under section 99, he shall take action under 
that section against the share or interest only in respeot'of which the sum de¬ 
manded is due and the rents thereof. 

47. Every holder of an estate or tenure to whom any sum may‘be payable 
under the provisions of this Act may'recover the same with interest at the rate 
of twelve and half per centum per annum’in the same manner and under the 
same penalties as if the same were arrears of rent due to him. 

48. • Any shareholder in an estate or tenure who may have paid the road 

cess or public works cess payable in respect of such esiate, tenure or any part 
thereof in excess of the amount proportionate to his own interest in such estate 
or tenure, may recover from his co-sharers such sums as he may have paid on 
account of their respective shares and interests, in the same manner and under 
similar penalties, or may take credit for such sums in any adjustment of accounts 
between himself and his co-sharers. * 

49. Whenever any shareholder in an estate who is recorded in the general 

register of revenue-paying and revenue-free lands maintained by the Collector, 
or whenever any shareholder in an estate the extent of whose share or interest 
in such estate is recorded in any other register kept up by the Cdllector of lands 
paying revenue or rent to the Collector direct, shall have paid .the road cess or 
public works cess payable in respect of such estate, or any part thereof in excess 
of the amount proportionate to his own interest in such estate, he may, within 
fifteen days of such payment being made, move tli^ Collector to make a certi¬ 
ficate as provided 1^ any law for the time being in force for the. recovery of 
public demands, specifying the ajnount which lias been paid in by such share* 
holder as cess in respect of the recorded share or interest of, any other shalr'e- 
holder in the estate; and thereupon such Collector may, if he think fit, make 
such certificate, and such certificate shall have the same effect as a certificate 
made for the recovery of a public demand; and the same notices shall be issued 
and the ^me proceedings may be t^en thereon by the Collector as in case of 
such certificate; • 

Provided that the p^erson in who^e favor the certificate has been made shidi 
be deemed to be the decree-holder for the sum mentioned in the certificate; and 
all proceedings taken by the Collector for the recovery of the sums mentioned in 
the certificate shall be taken ht ^he inftance of the person in whose favor the 
certificate has been made and at his cost, and on his respousihility^ ahd 
otherwise; 

Provided also that if any pereon egainst whom such certificate has behn 
made shall object that the amount of the cesses for the recovery of whitsh the: 
certificate hae made is greater than the amount which the appRcaui ^^r the:; 
certificate ^Wuld recover from sueV person in a oivil court as being equihsbiy 
payable respect of such personas share or interest in the estate, and if in ^ 

91 
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i^pinipn of the Collector there is probable ground for auoh objection, the Collecier 
may, if he see fit, cancel such certificate, and leave the applicant to his remedy 
in the civil court. 

Cha^teB JY-VahicUion and assessmentlands held rent-free and payment and 

recovery of cess in respect thereof. 

50. All lands hMd without payment of rent other than lands mentioned in 
section 33, and other than estates entered on jihe general register of revenue- 
free lands of Che district, shall, for the pui’poses of this Act, bo deemed to form a 
part of any tenure within the local boundaries of which they are contained j and 
if they ard *ot contained within the local boundaries of any tenure, then to form 
a part of any estates within the local boundarips of which they are contained ; 
and if they are not contained within the local boundaries of nny estate, then to 
form a part of the estate in which they were iucludod at the original settlement 
of such estate; and if there be any doubt as to the estate in whicn they wore so 
included, t^ien to form a part of such couterminous- estate as the Collector, in 
whose district such conterminous estate is situate, shall by an order under his 
seal appoint. 

61. Every holder of an estate or tenure who is required by this Act to 
submit a return in the form in Schedule (A) contained, shall be boand^, to enter 
in sneh return all lauds of the nature of those specified in section 50 according to 
the tenor thereof; and shall be hound to pay road cess and public works cess on 
the annual value of such lands at one-half of the rates fixed under this Act for 
the levy of such cesses respectively in the district generally for the year. 

52. Whenever any lands held rent-free shall have been included in the 
return of any estate or tqnure as proWded in the last preceding section, the 
Collector shall, on publication of the valuation roll of such estate or tenure as 
provided in section 35, cause to be published a notice in the form in Schedule (D) 
contained, to which notice shall annexed to such extracts from the valuation roll 
of such estate or tenure as relate to snoh lands. , 

Such publication may be lawfully made by affixing one copy of such notice 
and extracts at some conspicuctus place in every village within which any snoh 
lauds are situate, 

by depositing another copy of the same at any police-station, registration 
office, or other Government; office in the neighbourhood for the inspection of all 
poncemed, 

and by proclamation as herein next provided. 

The proclaniation shall be made by beat of drum tbrongbont evety such 
Tillage^ and shall be to the effect that such extracts have been so affix^ and 
deposited, and that the owners and holders of such lands are required to inform 
themselves, by inspection of such oxtiftets of the valuation put upon their lands, 
and to pay yearly t^ the holder of the estate or tenure in the return of which snoh 
lauds are included, the cesses which shall be payable in respect of snoh lands nnder 
the provisions of this Act. 

Within a reasonable time not exceeding thirty days after the issue of 
any process for the recovery of any sum due from him as cess under this chapter, 
^ bi^er, holder, or occupier of any bach land may make before the Collector 
an pbjeetioiA to the valuation of his land as entered in the valuation roll so pub- 
luWd, on such objection being nmde, the Cqjilector shall, by suoh itr&ys and 
means as to him shall seem expedient, ascertain and fix the anntlal value Id .the 
land in the poMs^sion of such otruSr, hold^, or occupier, and may ^ter snoh roll 
fcocordingly, and shpU give notice pf hnyireihh alteration to the holder of the estate 
jjr;:tenure to^whiohstich roll relatesi . I' 

V , , I > ‘ . a I ..I , I . T ; , ‘vi 
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Provided that nothiuf:^ \n this section shall be taken to authorize the Collector 
to alter any return so as to show any aAa of land as held rent-fi’eo which the 
maker of such return can show to bo accounted for by him in the return as rent- 
paying land. 

54. In the following cases, that isto say— 

(1) whenever a new valuation of re»valnation takes effect in any distriot os 

part of a district; • 

(2) whenever the rate fiked for the levy of the road cess or of the public 
works cess in any year is changed/rom the rate at which such c8ss was levied 
in the preceding year ; and 

(3) whenever the dates fixed by the Liputenant-Govornor undef section 57 
for pajBacnt of instalments of the cos^s by holders of tfent-froo land are changed, 

the holder of every estate or tenure to whom any cesses are payable in res¬ 
pect of lands held free of rent shall oausff a notice to bo published in every village 
in which any such lands are situate, informing all concerned of the rate which 
has been fixed for the levy of such cesses respectively; and requiring every 
owner and holder of any such land of which the cesses are payable to the 'peraon 
who causes the notice to be published to pay the amonnt of the cesses specified 
in such notice as it falls duo, until a similar notice of change of the amount shall 
be given.. * 

Snch notice shall contain the following information in res})oct of each tenure 
and holding of rent-free land which is entered separately in the Oolloctor’s valua¬ 
tion roll:— 

(1) a specification of the land in respect of which the cesses arc payable; 

(2) the name of the owner, holder, or occupier of such lands, if known ; 

(3) the annual value of such land as entered* in the Collector’s valuation 

roll; , 

(4) the rate on each rupee of the annual yalue wliich has been fixed under 

the Act for the levy of the road cess and public works cess respective¬ 
ly for the year; • * . 

(6) the amount of the cesses payable in respect of each t(juuro or holding, 
calculated at such i-ates; and • 

(6) the dates fixed by the Lieutenant-Governor under section 57 for the 
payment of each instalment tegethor with the amount.of each mstalmont. 

55. PublicatiOta of the notice above-mentioned may bo lawfully made by 

affixing one copy of tlio same at soipe conspicuous place in every village in wh|eh 
any such land is situate; , ^ ^ 

by depositing another copy thereof to be available for general inspection at 

any m41 cutebeny* ^ ^ • * 

of thaostate or tenure in which aiaoh land is included, 
or at TOy other convenient place ia,tho*ueighbourhood; # 

and by proclamation as herein next provided. • 

The proclamation shall be made ^ beat of ■ drum throughout such village, 
and shall be to the effect that such notice has been so affixed and so deposited, 
that it is open to inspection at the m&l cutoheny or other convenient place ae 
atov 0 *mentionod, and that every’ovyier an^ holder of rent-free laud is required to 
inform hifnself of the contents of snch notice and to pay the amount of the oe^ 
duo by him accordingly. • 

56. After publieation ofdihe extre-cts from the roll as provided in sedlion 
62, and in cases in which publication of the notice mentioned in seet^ 54 ie 

Required, after publication of snch notion, and hotvcthcrwise, eyeiy . 

holder of wiy ront-fww land iucludod in such extracts and every prsbn in; 
the rente and profits ov in possession and enjoyment cpI sliali be 
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bottnd to pay year by year to the bolder of‘the estate or tenure in the return of 
which such land has been included, ttfb amount of the road cess and public works 
cess which may thereafter become due to such holder, calculated on the annual 
value of such land as entered in such extracts, or on any other annual value which 
may have been determined by the Collector under section 53, at the full rate or 
rates which may have been fixed under this Act for the levy of such cesses res> 
pectively in the district generally for the year. 

57. The payment of the cesses for each by the holder of any land 

.which is hel^ rent-free shall be made by twq equal instalments, or in one payment, 
upon such days or day as shall be for that purpose fixed by the Lieutenant- 
Governor. ^ , 

58. When an instalment of the cesses due on any rent-free land is npt paid 

to the holder of the estate or tenure to whom it is due within one montl^ of the 
date on which such instalment is payable, such holder shall be entitled to re¬ 
cover a sum equal to double the amount of such instalment due to him under sec¬ 
tions 56 and 57, with interest on such sum calculated at the rate of twelve and a 
half per centum per annum from the date oilS which such instalment was payable, 
and with all costs of suit; < 

Provided that such holder shall have paid to the Collector all sums due to 
such Collector up to*date in respect of road cess aud public works cess* and not 
otherwise. 

59. If the holder of any estate or tenure shall have omitted to enter in his 
return (whether such return was made under Bengal Act X of 1871, or under 
this Act) any rent-free land which ho was bound to enter in such return, such 
holder may at any time after the passing of this Act give in to the Collector a 
supplementary return showing the necessary particulars in respect of the land so 
omitted in the form given in Part IV of Schedule A, and shall thereupon pay to the 
Collector the amou|it of the cesse® which would have been payable by him to such 
Collector in respect of such land for the three years next preceding, or for any 
shorter period which may have elapsed since the estate or tenui*e was last valued. 

60. Such supplementary return shall, to all intents and purposes, have the 
same effect as a return duly made under the provisions of section 51; and sections 
51 to 56 (both inclusive) shall be applicable to and in respect of any rent-free 
land included in such Supplementary return. 

61. The provisions of sections 57 and 58 shall be applicable to every amount 
which, as provided in section 66, may become j>ayable by the owner and holder of 
any such rent-free, land to the holder of any such estate or tenure after the fulfil¬ 
ment of the requirements in sections 52, 53, and 54 contained. 

62. * vThe provisions of section 58 shall not be applicable to any such amount 
which may have become so payable under the provisions of Bengal Act X of 1871 
or of this Act l^fore the fulfilment*^of ^the requirements of the seotwns 52, 53, 
and 54; but when my instalment of cess which may have become payable before 
the fulfilment of such, requirements has not been paid to l^o holder of such estate 
or tenure on the date on which such instalment was payable, the holder of such 
estam or tenure may recover the amount of such instalment, together with interest 
at the rate of twelve and a half per centum pf r annum on such amount, ajod with 
all costs (ff suit; 

Provided that no hqlder of an estate or tenure shall recover any amount 
under the provisions of this section, unlese he has«paid to the GoUeotor all sums 
which became payable by him to such Collector on account of road cess and 
pubUc works cess, at any date within the year in which the amount sought to be 
recovered became payable to such holder of an estate or tenure. 

63. As sobn. sis the said requirethbiits shall have been fulfilled ih respect pf 
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my such land which is included in any such supplementary return, every owner and 
lolder of such land and every person in feceipt of the rents and profits, or in 
possession and enjoyment of such land, shall be bound to pay the amount of the 
coad cess and public works cess which may thereafter become due on such land 
tio the holder of the estate or tenure, in the supplementary return of which such 
land has been included. Sections SB, S7, and 58 shall be applicable to the 
cesses so payable. • 

64. (1)—Every holder an estate or tenure who has included any rent- 

free lands in any return, made to the Collector in respect of his esil&te or tenure 
under the provisions of the Bengal Act X of 1871, and has paid to the Collector 
any cess payable under the said Act, or, under the Bengal Act H of 1877, in 
respeck of the said rent-free lands, may at any time after the commencement of 
this Ant give in to such Collector an additional return in the form given in 
Part fv of Schedule (A). , • * 

(2)—Such additional return shall bo deemed to be a supplementary return 
within the meaning of section 59, and from the date of the inclusion* of any such 
lauds in such additional return, the %ame consequences shall ensue, and the same 
rights and obligations accrue to the Collector* and to the holder of such estate or 
tenure, and the same liabilities shall attach to the owner, holder, and occupier of 
such lands as would have attached to them respectively if such lands had been in¬ 
cluded in a supplementary return given in under section 59. 

65. Whenever any occupier of land which is held rent-free by the owner 
thereof shall have paid any sum as cess due in respect of such land to any holder 
of an estate or tenure to whom such cess is payable, such occupier shall be en¬ 
titled to deduct the sum so paid by him from the I’ent next thereafter payable by 
him to the owner of such land, until such sum is folly adjusted. 

66. Notwithstanding any thing in this chapter contained, the Collector may 
at any time cause a notice, as mentioned in section 16, to bo served on the holder 
of any rent-free land which he shall consider not to have been entered in the re¬ 
turn of any estate or tenure^ in which such laud ought to have been included 
under the provisions of section 61. Such notice shall require Ihe holder of such 
land to lodge at the office of the said Collector a return in the form in Schedule 
(A) contained in respect of such land; 

and on service of snch notice, the provisions of i^is chapter shall no longer 
apply to such lands; but the same consequences shall ensue, and the same 
liabilities shall attach to the holder of such land as would have ensued and would, 
have attached, if such lands had constituted a revenue-free estate. 

If the Collector has reason to believe that any land in respect of which he 
determines to serve such notice has been included in the return of aqy'estate or 
tenure, Im shall give notice of his indention to the holder of such estate or tenure, 
and shaUmlter such return as may be raqdisite, and shall oo]|||rect the valuation 
and assessment of such estate or tenure as may be required^ 

67. If within one year of the commencement of this Act no notice has been 
served as mentioned in section 66 ^>n the holder of any rent-free land requiring 
him to lodge a return in the office of the Collector, and if such land has not been 
included in any extracts from thn returns of estates and tenures published by #:e 
Collector under section 52 or other similar section, the holder of such rehti^fitae 
land shall be bound within one month of the expiration of such year to .give in¬ 
formation of snch omission* to the Collector, together with a description of 
said land, a specification of the village or villages within which it is sititatSi thb 
area in each village, and the amount of rent payable to him thereupon ) 

Provided that no bolder of rent-free land who at any time after thU' expira¬ 
tion of time presonbed shall of his oFwn motion and otherwise than after the 
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ilisne of any notice by tbe Collector in respect of his lands give such infonnatioa 
to the Collector shall be liable to prosecution for omitting to give such informa* 
tion 'Within the prescribed time. 

68 . dh receipt of such information whether within the time prescribed or 
after the expiration thereof, the Collectoi-may, by an order in writing, require 
such owner or holder to make a return ..of his land in the form in Sohodnle (A) 
contained, or, if the gross rental of such land does not exceed one hundred rupees, 
may order that such land shall be summarily valued under section 27 or section 
28, and may ^froceed to make such valnatio:[^. 

’69. Every order made by a Collector under the last preceding section shall 
have the saioe effect and he followed.by the same consequences as the issue of a 
Uotioe by the Collector nndei; section 66 . k 4 

70. As soon as any rent-free land which had not previously been included 
in the valuation of iny estate or tenn/c, h|b 8 been valued by the Collector after 
the issue of a notice as provided in section 66 , or after an order made under seo- 
rion 68 , the- bolder of such land shall become liable to pay to the Collector the 
road cess and the public works cess due on such land, in accordance with sneh 
valuation, for the three years last preceding such valuation, at the fall rates at 
trhich such cesses were respectively levied for each such year in the district 
generally, together -with interest calculated at twelve and a half per oeptum per 
annum on each instalment from the date on which such instalment would have 
been payable if such valnation had been in force. 

71. No owner or holder of rent-free land on whom a notice has been served 
by the Collector under section 66 , or in respect of whose land an order has been 
made by the Colleetor under section 68 , shall be liable to have the land to which 
such notice or order refers included in any return of an estate or tenure, or to pay 
auy amount as road cess or public works cess otherwise than to the Collector or 
to some person appointed by him in that behalf, unless, on a revaluation of any 
estate or tenure'being made, the Collector shall, by an order in writing, direct tbai 
lor the future such land shall be included within such estate or tenure for the 
purposes of this Apt; 

and upon such order being made, the provisions of this chapter, in so far as 
they ai'e applicable, sl^all apply to the assessment and payment of road cess and 
public works cess in reBpeot,of such land. 

• '* 

Ohaftbb y .•^Valuation, asseasmenf, and levff of cesses on wiiaes, raikoays, and other 
, immoveable property. 

, 72. • On the commencement of this Act in any district, and thereafter befoi^ 

the close ox each year, the Collector of the diB|rict shall cause a notice to be served 
t^pon the owner, oUef agent, manager or occupier of every mine, qualty, tram- 

railw^, ana ether immovable property not included within the provisions 
of xOhsfiter and not bein^ one of the tram'ways or railways mentioned in seo> 

§ 4 suoh nciriQe shall be m the form in Bdhednle (£)) bontained, and shall rsi- 
buira 'iMieh owner, chief agent, manager or occupier to lodge in the office of such 
UbllSetii^ vrithin two months a return of the net aunual profits of such property', 
average of the annnal net profits thereof for the last three years 

i^r which 

; i}oUeoior may in his discretion exbond<,the time allowed for lodging 

sxM^i,return .■■■<,< 

: 73. , . Whenever any property assessable under this chapter lies in two pr 
.more districts, ^ notice to fumi^ a r«^i^ru nnder section 72 shall bo served 

'ag^nt, nmnager or oebnj^r of such propsHy by or Uriough the 
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Collector of the dietiict in which such owner, chief agent; manager or occupier 
may reside or have his chief place of baStness, and one return for the whCie of 
such property shall suffice. 

74. Whenever any property assessable under this chapter lies partly within 

and partly outside the territories admhaistered by the Lieutenant-Governor of 
Bengal, the return furnished as requii%d by section 72 shall state the total annua! 
net profits calculated as aforesaid accruing from such property, and also the pro« 
portion of such profits which ft^y reasonably be calculated to acotne in the terri* 
tories administered by the Lieutenant-Governor of Bengal. * 

75. If such return be not furnished within the period of two months front 
tho date on which such notice was served, or, within any extended Mine allowed 
by th^ Collector of the district, or<if such Oollectos shall deem that any return 
made in pursuance of such notice is untrue or incorrect, such Oollocbor shall 
proceeu to ascertain and detenninq by such ways or meani as to him shall seem 
expedient the annual not profits of such property calculated as aforesaid. 

76. If such Collector be unabro to ascertain the annual net profits as afore* 
said of any property assessable udder this chapter, he may, by such ways or 
means as to him shall seem expedient, ascertain and determine the value of snob 
property, and shall thereupon determine six per centum on such value to be the 
annual npt profits thereon. 

77. Tho expenses incnrred in making any valuation under section 76 or 
section 76 may be recovered together with all coats of the recovery thereof as 
provided in section 98 from the person who was bound to make such I’otum or 
who made the incorrect return. 

78. So soon as such Collector shall have ascertained and determined the 
annual net profits as aforesaid of any such property, he shall cause to be served 
upon the owner, chief agent, manager or occupier of such property a notice in¬ 
forming him of the amount of the , annual net profits so ascertained and deter¬ 
mined by him. 

79. New valuations undsi’ this chapter shall bo made by frhe Collector of 
tbo district every year, and such Collector may for that {^ni'pose cause such 
notices to be issued and served, and such returns to be made, and shall have sncli 
powers and authorities as are in this part mentioned and conferred; 

Provided that whenever any returi^ made under lection 72 shall ho accepted 
by the Collector tor any year, the owner, chief agent, manager or occupier of 
such property may, if he see fit, declare in writing at tho time of such acceptance 
that the aunnal net profits set forth in such return may, for the purposes of this 
.^t, be deemed to be the annual not profits for each of the five years then next 

ensuing; • ** 

Atid if the Collector of tho district shall agree to accept such declaration, no 
new valdwion shall bo made of such pjoplrty until the said fife years shall have 
expire. • 

80. When the rate of road cess and public works cess to be levied in the 

district upon property* assessable under this chapter shall have been deternniled 
for any year as in this Act provided, the Collector of the district shall cause to . 
be served on the owner; chief hg^t, manager or occupier of every such pro^rty., 
a notice tihowing the, amount of road cess* and public works cess respeotive^j ^jB^: 
able in reeqpeot of such property, and specifying the jlate from whieK sueh ew^k' 
shall fake effect. And such amount sh^l be payable by sueh cwneir, ehii^' agents 
.manager tfV occupier to such Collector in two equal m^ltnentB-<->the bn i^e 
expity of six months, the second on the expiry of nine months, alW !ihe djute 
ffxbd es I^Breinbctore provided for the commenoen^t of the ^enr- " 

. ,81. In anyriaeo iu whieh the oescupier of Such i^rc^fty is a different person 
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ilte owner* ond Inui paid toiexoesB o£ naif of the sum dtie as ro^ cess and 
works oess on aocoant of >^7 instalment, such oocnpier shall bO entitled W, 
dedi^jl^ the. amoant of snchj'lxcess from the next and subsequent instalments of 
r^t j^yable in respect of snbh property; and every owner who has paid in excsaS' 
Of htdf of such sufn *dud shall m entitled to recover the amoant of each excess 
from the occupier, pi'qsided that in no*case shall an occupier deduct from his 
annual rent more tl^tlh half of the rate* of the road cess and public works oess on 
eVoiy rupee tjbereol «‘ , 

82. Tho total of the cesses payable in yespect of property assessable under 
this ohapteF|,. bwned or occupied by the same person in two or more districts, 
ihall be pajlible to the Collector of .the district where the owner, chief agent, 
manager or occupier may reside or have hit chief place of business, and shall be 
by him transmitted tq the Collectors of other districts in the proportion in^whicH 
the Committees of such district shall be* severally entitled thereto, as provided in 
the section next following. 

88 . Whenever any property assessable nnder this chapter lies in two on 
more districts,-the Lieutenant-Governor shall from time to time determine ont Of 
Me total annual net profits stated in the return, or in the valuation of such profits 
accruing in the territories subject to him, and ascerteiued in any maimer as afore« 
said, the proportions in which such property shall "be assessed in each of sfehe said 
districts respectively, and the proportion of the road cess due thereon which shall 
be ^signed to the committee of each district concerned. 

84. Every notice under this chapter may be served— 

(a) by leaving it at the registered office (if any) of such owner, chief agent, 

manager or occupier aforesaid; or 

(b) by sending it by post in a letter addressed to such bwis|>r, chief agent, 

manager or oocnpier at his office, or, if he have more'offices than oUe, 
at his pynoipal office; pr 

.{c} . by giving it to such owner, chief agent, manager or occupier. 

‘ A.,, 

Chaptbs VI. — Special provisions for OrUsm p,nd Midnapore. 

85. In any district of the province of Orissa and ilhe district of Midna- 
pbi^ the Ojidlectormiay at'iuiy time, with, the sanction o£!^,0ps:bmi8siouer, order 
that any rbrenue-free estate not exceeding 500 standii^^il4|f}^, in extent, of 
•which the valuation shall have been completed, shall, for 

and levy of the cesses due in respect thereof, be annexed 

hi. the ambit of which it is situate or which it adjoins. -.I/‘ 

; 86 .* dSi’otice of such order shall be given by the Colleetor'b i|| j| M f,l|i<^i^r 
estate to which snch revenue-free estate is ordered to be so aon^i^||jj^ 
sdotioe shall be af>pended a copy of tlfe valuation-roll of the si^d > 

tote, And thereupon «uch holder shall be liable to pay annually toid^e 
oa\ Aeickmnt of such revenue-free estate, road cess and public worl^ ^ess ^ 

h^ rate which may be fixed under this Act for the levy of ^he f»id 
rjriii^iivAly in the district generally for each year. ‘ 

87.,^ notice of Auoh order shall also be giv®n 1 )y thdKyoUAot^r to t 
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.Hov&rmr i^der section 42 for the parent of vcw bv, th0 Jboldel^ '^of' . 

free estates, or in such other instalments and on such other dates as the Id^teOaot^ 
0O'(^ernor may direct, or, if the Lieutenant-Governor shall w order, the vrhold 
amount so payable on account of sueh cesses for ewah year shall be payabis^^in a 
single sum on.any such date as the Lieutenant-Govembrmay appoint. . ; ' 

In default of payment as hereby required, the provisions of section 47 slttU 
be applicable. „ . ') _ 

89. Whenever the service of a notice &n the holder of a t*e 7 enue-free estata 

is Required by the provisions of Action 40, the Collector shall cause sioh noises .toii 
be served, notwithstanding that the revenue-free estate may have been annexed ta 
another estate as hereinbefore providea; ^4 . ' ' ”■ 

and the Collector shall furtl^er cause a nofioe containing the same p^rtidhlars 
to be served in I’espeot of such retenue-free estate on, the holder of the otfheit> 
estate lb which it is under the provisions of section 85 aunened. ' 

90. The Collector may, at any tftne, Vith the sanction of the Commissioner, 
revoke any order passed under section 85, and sliall give notice of 8uch,revocatieu 
' both to the holder of the revenne-rfreo estate affected, and to the holder of the 
other estate to which such revenuo-fi’ee estate was annexed. 


« Ohxi^EE VIT.— Miscellaneous, 

91. The Collector, with the sanction of the Board of Revenue, may appoint 
such establishments as may be required for making valuation and 1*6-valuations 
under this Act, for making collections, recovering arrears, keeping accounts ebu- 
aected therewith, and generally for all purposes connected with such valuations, 
revaluations, oolltictians, and recoveries, and other purposes of this Act, and may 
incur such other fixpenses as are requisite for such purposes; 

. ' and the payment of such establishments and other charges on bills signed by 
the Collector sliall be the first charge on the distyiot road fund.* 

92. For the purpose of making any valuation of lands directed by this part, 
the Collector shall exercise the ^owera vested in Collectors by I clhuse of sectioa 
23, and clause I of section 24 of Regulation VII of 1822, except Bo far as the said 
clauses authorize any. enquiry into rights or interests attaching to such lands. 

' 93. JBvery vaiuatiott under this part shall be open to revision by the Ci»Ot , 
missioner or Board qj^i^venue, and not tftliorwise. * • 

94. Aa> penSKWfc^bo is bound to make any return under this ;^rt shlyll ba 
dammed to fee Wally b«i&id to give notice and to furnish information to a poblic 
servant ii(t rfepfapt of the same, if the Collector shall see ground for believiirw . 
that aoy Wui^W^is false, he may prosecute the maker accordingly, ^nd $ 
tfeo (io iwp^uted is convicted, ^the Colleoter may proceed to make*a val^.^^ 

tWW return by such ways and means as to himj * 

VBvOt^ return filed by or on behalf of any person m pursuant Of 
is of tliis part, shall bear the signature and address of such 

agent, and shall be admissible in evidence against such pe]rao^,;;P 
■ admissible in feis favour. 

leery ilotioe under this ^art required to be served, except as otIiOl 
ided, may be served— 

lelivering the same to the person to lyhom it is 
' srvioe, by posting the eame.ou some oonspicucHis of 
” j^rson reside, or by deliveiiog the said notioa 
amersibr W porson to whom such potioe li 

(ragUtei''^ letter -- 
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|H»rBoti at his nanal place of abode or to the place where he may be known to 
reside j or • 

(3) by posting a copy of the notice at the m&l outcheny of the eetate or 
tenure to which the notice relates, or if no snch mikl cntcherry be founds on some 
oonspicnous place on such estate or tenure: and, in the case of estate paying 
their annual revenue by four instalmeijts, ^y delivering another copy thereof tp 
the agent who shall hare paid an instalment of revenue next after the preparation 
of such notice. In all oases where two or more persons are holders of an estate 
or tenure, service of notice under this okuse shaU be deemed to be good and snffi> 
ment service on each and all of such perso^^. 

97. Hhe costs of servioe of every notice and process by this Act required to 
be served shall, in the first ^stance,* be defrayed ^m the district road fund, and, 
Bubieot to such rules as may be made by thd Board of Revenue under section 106, 
shall be recoverable either from the person to whom such notice or pifiicess is 
addressed, or from the person owing toVhole default such notice or process is 
issued, as jibe Collector may think fit; and every such amount shall be deemed 
to be due to tbe Collector, but when levied by the Collector shall be credited to 
the district road fund; , 

Provided that no costs cr other expenses whatever shall be recovered from 
any person in respect of the publication or issue of any proclamation or notice 
calling for any return, or giving intimation of any amount payable by any 
person as cess under this Act other than notices of demand to pay any amount 
of cess which has become due. 


98. Every amount due, or which may become due, to any Collector under 
the provisions of this Act in respect of any arrears of cess, of any expenses 
ihcurred, of any fee or costq payable, of any notices served, of any fines imposed, 
or on any other account, may be realized by such Collector by any process pro¬ 
vided by any law for the time being in force for the realization of public 
demands; and shtll be deemed tP be a public demand under snch law; 

Provided that tlie district road committ^ shall Indemnify the Collector 
of the district Tor all expenses incurred, and for costs and damages for which 
smih Collector inay become,liable (whether in connection with suits before the 
civil courts or otherwise) in respect of any proceedings for the irecoveiy of any 
such dues as aforesaid. ^ 

99. Instead of proceeding as provided by the last preqpding section for the 

recovery cf any sum due under this Act, or if after so proceeding the Collator 
shall have failed to find property belonging to the person from whom any iuoh 
sum is due, by the sale of which such sum may be fully recovered, the CkUeotor 
may, if. he see fit, after recording his opinion to that effect, qpuse a notifioation 
in form in Schedule (F) contained to be iB|ned for the estate or tenure. re¬ 
spect of which any snch amount is d<m. Such notification shall.bejpiiUispd,by 
beat of drum iiT every village contaiping any land to which Bnoh%otificiatiOa 
relates, and a oop<^ thereof shall be posted in a conspionona place'in fimh 
village and at tbe mfii cutoberry of the estate or tenure fc which such noii^tiPa 
relates, if such outcdier^ be found. a. . ^ 

Evi^ payment of rent, save and except to tbe Oolleotor or some pfriim % 
him thereunto appointed, made after such pnoltcation until furtier fsmin 
Pollector, shall be null and void; , , ' i 

and the Collector may recover ly any proofs of law lor the^lNi bmfg ilk 
; force, by which he might recover rent due to the drovernment itoof ; 

wMch hi managed directly by the Collector, the.rent 
b^me d^ oconpier, tonure-holdei;:,^,nnder^tonio» or 

m* tenn;re in i-espect of which the uoiifioatioa has fae^ 
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amcmnt dud to the Collector together with all costs shall be satisfied, whereapon 
the said notification shall be revoked. • 

The receipt of the Collector in respect of all earns paid to him as rent or sp 
recovered shall be, to the extent of each sams, a valid discharge in lespeot of rent 
due by the occupier, tennre-holder, under-tenant or raiyat to whom snoh receipt 
is given. ' • , , 

In case the Collector shall see fit so to^proceed, the claim for arrears of road 
cess and public works oess due figom any estate or tenure iu respect of which a 
notifioatiou has been issued as above provided, shall have priority ofer at^ other 
demand or claim or lieu existing tbBreapon other than the demand of Govern- 
ment revenue. ^ * 

ICK^. The Lieutenant-Governor may at any time invest any person with the 
powers of a Collector under this part to be exercised by such person under the 
control* or supervision of the Collector, or independent]y*of gu6h control and 
supervision, as the Lieutenant-Governor shall direct. 

101. The Collector may, with the sanction of the Oommissionm*, delegate 
all or any of his powers and fnncfciofis under this part to be exercised, under the 
control and supervision of the Collector, by any Deputy Collector, Assistant Col¬ 
lector, Sub-Deputy Collector, or other officer of like rank; 

Provided that every oi*der passed by such Deputy Collector, Assistant Col¬ 
lector, Snb-Deputy Collector or other officer, shall bo appealable to.the Collector 
within fifteen days of such order being passed. 

102. Every person who shall deem himself to be aggrieved by any valua¬ 
tion made by a Collector under the provisions of section 75 or 76 may, within 
one month a:^r the issue of the notice mentioned in section 78, 

and every person who shall deem himself to be aggrieved by any valuation 
made by the Collector under the provisions of any other section of this part, may, 
within one month after the posting up of a copy of the valuation-roll as mention¬ 
ed in section 86, . • 

prefer his objections to the jUollector, and if such objections, or any of them, 
are disallowed, may, within one month of such disallowance, *appeal to the 
Commissioner against such valuation, and the decision of the Cdmmissioner shall 
be final. 

103. Every order for tbe levy of a fine or of expanses passed by a Collector 
under this Act shall be appealable to the Commissioner withift one month from 
the service of the first process for the levy of such fine or expenses. Except as 
otherwise provided in section 18, pending such appeal, and until the order of the 
Commissioner which shall bo final, all process for such levy sball be discontinued. 

K)4. Every rf>rder passed by the Collector under section 19, 20, 26. 51, 

S3, 85, 98, or 99, shall be appealable the Commissioner within one month from 
the date of^uch order. 

106. jTotwithstanding anything hereinbefore contained, all proceedings of 
the Collector or of any officer of a lower grade under this parfr shall be subject to 
the general control and supervision nf the Commissioner and of the Board of 
Bevmne, and ell such proceedings of the Commissioner shall be subject to the ge- 
ineril control and supervision of the Board of Revenue. 

106. ^ The Bi^rd of Revenue may from time to time make, and, when medb^ 
from tiicae i (0 time alters add to, or cancel any rules— ,, , , 

Iff^isoiibing forms for^*the notices, retums, and valuation-rolls required'. 
ty be-issued or made; - 

Infes^bing the amounts which shall be levied in respect m the iKuiii 
if Cach Moe ai^^r^ under this part, and regulating the recovery 
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(e) prescribing the amount of oopying*fee to be levied in respect of snpply- 
ing extracts and copies of returns and valuation-rolls as provided in section 34; 

< (d) apportioning the amount of the cesses for the payment Of which the 

respective holders of the several shares of an estate in respect of which separate 
accounts are kept shall be primarily liable under section 44; 

. (fl) regulating the opening, keeping,'and closing of separate accounts in 
respect of amounts of cess payable jjy recorded shareholders in revenue-free 
estates as provided in section 46; 

(f) regulating the proceedings of Collectors* under chapter V; and other¬ 
wise providing for the proper execution of ^his Act in respect of valuations of the 
assessmeniuand of the levy of the cq,8se3 and other sums due under the same. 

107. Nothing in this part contained, and nothing done in accordanpe with 
this Act, shall be deemed to affect the nghts of any person in respect of any 
immoveable property or of any interest therein except as otherwise expres^y pro¬ 
vided in this Act. 


PART in. 

Constitution and administration of the district road fund. 

Chapter VIIL-^Comtitution and application of the district road fund. 

108. The district road fund of every district under this Act shall consist of 
the amount produced by the road cess, 

of all sums levied or recovered as fines, penalties or otherwise in respect of 
the cesses under this Act, “ not being interest levied in respect of public works cess” 
of all sums assigned by the Government thereto, whether as a contribution 
from the proceeds of the public works cess towards the expenses of assessing and 
oollecting such ceirs jointly with the road cess or otherwise, and 

of all sums whatever which may be at the disposal of the district road com¬ 
mittee as heremafter appointed. * 

109. The district road ^ fund of every district shall be applicable to the 
following objects and in the following order :— 

Firstly. —To tbo payment of the coat of establishments entertained and ex¬ 
penses incurred by the Collector as mentioned in section 91 

to the hidemnihcation of the Collector with the sanction of the Commissioner 
for any other costs or damages which he may«havo incurred, or for which ho may 
have become liable in the course of the proceedings for the assessment and collec¬ 
tion of the cesses under this Act; 

anS.' to the payment of such sums as may be determined by the Lieutenant- 
Governor for the purposes mentioned in sd^tion 181, subject to the limit imposed 
in that section ; • • ^ • 

Secondly. —Toc the payment of establishments entertained and expenses in¬ 
curred by the district ro^ committee for ihe purposes df this Act, and of any 
leave allowances, gratuities or pensions which may be payable under this Act: 

Thirdly. —^To the payment of any sums which the committee may under this 
Ant from tune to tiine have undertaken to pa^ aS interest on otfpital expended on 
any works which may directly improve the means of commnnioation within the 
district or between the district and adjacent districts ; ^ 

Fourthlyi —To the repair and maintenance of* roads, bridges, v^ter-ohanneli, 

' and other i^ns and appliances for facilitating commnnications which have been 
j'V Jake» charge of by the committee under this Act, or towards which they easy 
; have agreed to contribute; •* J * ■ 
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• 

Fifthly .—To tLe coastraotiou of likw z'oads, bridges, watetvchaunels, and other 
means of oommunicatioa; • ■ , 

to the construction, provision, repair, and maintenance of any means and 
appliances for facilitating commanication within the district pr between the dis¬ 
trict and adjacent districts which the committee may determine to construct or to 
take charge of, or towards which they Zhay.determine to contribute ; 

to the planting of trees by the roadside; and 

to the ooustruction and mai:|;^tenance of any means and appliances for improv¬ 
ing the supply of drinking-yvater, or for providing or improving drattage; and 

Sixthly .—To investment in any ]o{;al debenture loans issued by the Govern¬ 
ment of India or the Lieutenant-Governor for the construction of«prodoctive 
works, which may directly imprpve the means of conyuunication within the dis¬ 
trict, or between the district and adjaJieut districts; 

P^vided— • 

(1) —that no sum shall be expended* from the district road fund in the con¬ 
struction of any channel for the purposes of irrigation, , 

or for the pm-poses of drainage connected with any irrigation works in 
charge of public officers, . 

or for the improvement or maintenance of any water-channel on which tolls 
are levied, when the proceeds of such tolls are not paid into the district road fund; 

(2) -1-that no pari of the district road fund of any district shall be applied 
to the construction or maintenance of any road within any first or second class 
municipality under the Jiengal Municipal Act, 1876, unless such road shall have 
been expressly excluded from the operation of the said Act under section 32 
thereof; and 

(3) —^that no part of the district road fund of ai 2 .y district shall be expended 
on any work or for any purpose .without the limits of such district, unless the 
special sanction of the Lieutenant-Governor to such expenditure shall have been 
obtained, as being for the benefit of the district pharged. * 

110. With the sanction of the Lieutenant-Governor, the committee may 
from time to time undertake to guarantee the annual payment ffom the district 
road fund of such sums as they shall think fit, as. interest on capital expended 
on any works which may dii’ectly improve the means of communication within 
the district, or between the district and other districts^. 

111. Whenev^ any works to which any portion of the Toad fund of any 

district is appHcalde under the last preceding section extend over more than one 
district, the Lieutenant-Governor * may decide the proportions in which the road 
fund of each district concerned shall contribute towards the cost or interest upon 
the cost of such ^orks. ^. 

Chaptbk IX .—The district road committee.^ 

112. For the administration of the district road fund and for the construe^ 

tion, repair, and maiateaaaoe of district roads, bridges, water-channels, and other 
works as laforesaid under this Act, the Lieuteusmt-Governor shall from time to 
time appoint, or cause to be elected, under such rules in regard to qualification, 
election,.and diseharge, as may 4)y*him ba prescribed, any number of the payers 
of road bess of such district, their managers or agents to be members of a obtriot, 
road committee. . 

113. Byery member of i^e committee may hold office for five yoafs from 
the date of his appointment or election, and the Lieutenant-Governor may at any 
time beiiote the inspiration of snob term of five years accept the resignatiaih of 
such memtor. \ 
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114. The LieutenBnt-GovertiOT may rehiove any member appointed or eleot- 
ed under this Act, if such membefr shall have been guilty of miscondnot in the 
discharge of his duties, or of an^ disgraceful conduct. 

115. Any memto who, without having obtained permission from the com* 
mittee, shall have omitted to attend six consecutive meetings of the committee, 

and any member who shall have been Sentenced to imprisonment, 

shall cease to be a member of the pommittee. 

1J6. In sedition to the members impointed or elected as aforesaid, the 
liieutenant*(jfbvemor may appoint any officer of Government to be a member of 
the committee, and may direct, by a writing signed by him, tW all persons hold* 
ing the offices in such writing speci^ed shsdl be ex-officio members of the com* 
mittee for any district in which they exercise the said offices, and in wl^ch this 
Act shall have come into force; , 

Provided that the number of members of the committee holding Salaried 
offices under the Government shall not be more than one-third of the total 
number of the committee. 

117. No act or proceedings of the committee shall be invalidated by reason 
that at the time of doing such act or tahhig such proceedings the number of 
members of the committee as then existing, who were holding salaried offices 
Under the Government, was greater than the proportion mentioned the last 

S receding section; and no act or proceedings of any meeting shall be invalidated 
y reason of the proportion of members holding such salaried offices as aforesaid 
present at the same Iraing greater than as provided by the said section. 


Their mode of transacting business, 

• 

116. The Collector of the district shall be the Chairman of the committee, 
and the Vice-Chairman shall be appointed as provided in section 129. 

119. The committee shall h|ive an office within the district in and for which 
they lihall have been appointed, and shall meet :^or the transaction of business at 
least once in every quarter of a year. 

120. There shall be two hinds of meetings for the transaction of business, 
namely, special meetings and ordinary meetings. 

121. Meetings of the ^following descriptions shall be special meetings:— 

(1) Apy m^ing qonvened by ibe Chairman under section I2B; 

/2) ^or the election of a Vioe-Chairnmn under section 129; 

(3) For determining the salary of the engineer under section 131; 

(4) For the'election of an engineer under section 132 ; 

(5) I For determining the details of establishment, and t|ie salarios to be 

attached to each office under section 133; 

(6) For mitring rules for leave pf absence under section 134, and for pen* 

sions and grUtnities under section 138; * 

^ (7) For oonsiAering and passing the general statement under section 141 
or any reyised or sapplementol ^tement nnd^ section 143; 

For preparing and framing an estimate of income and expenditure, 
and for determining the rate of road cess for the coming year under 
sei^ioim 146 and 148; • * * . ♦ ^ , 

For amending any snoh estimate under section 157; 

(iby For tooeiving and considering the annual report and accojoluto 
■ . section 179; 

All c^hef meettogs shall be ordinary meelangs. 

1^2. The Chaimat^ or, in ease of his absenQe..at the tinio appointed ^ the 
I, the yiec^Qbairttian shall preside at eveiy iueeting>je)f thf opphi^tieef 


( 8 ) 
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In the absence o{*both the Churman or Vioe>Ohairman, the members present 
may^ choow one of their number to be president of such meeting. 

123. The Chairman, or, in ease of bis absence, the Yice-Cbairmmi, mujtf 
whenever he thinks fit, and shall, upon a requisition made in writing and si^M 

not less than one>third of the membej's, convene a meeting. 

124. At least ten days’'notice•shall be given of every meeting. Every 
notice shall state the business to be tihusacted at the meeting proposed to be 
called; and no business other than that 4o stated shall be trans^ed at such 
meeting, except with the permission of the meeting. 

125. (I)—No business shall be transacted at any special meeting unless at 

least one-fourih of the totaj. numbed of members forming the comimttee at the 
time of the meeting are present at the commencement and close of snw business; 
and DO'business shall be transacted at an ordinary mSeting unless at least three 
membft's are so present. • 

(2) —The committee may dele|;ate*any of their powers to sub^committeeS 
consisting of such member or members of their body as they think fit. Any 
sub'Committee so formed shall, in tine exercise of the powers delegated, confomi 
to any regulations that may be imnosed on them by the committee. 

(3) —The committee may hold meetings and adjourn as they think proper. 
Questions at any meeting shall be determined by a majority of votes of the mem¬ 
bers predTent, and in case of an equal division of votes, the president shall bare a 
second or casing vote. 

126. If at the time appointed for a special meeting, or within one hour 

thereafter, a quorum is not present, the meeting shall stand adjourned till some 
future day to be appointed by the Chairman or Vice-Chairman of the committee, 
and ten days’ notice of such adjourned meeting shall be given. The members 
present at such adjourned meeting shall form a quorum, whatever their number 
may bo. . ^ 

127. The minutes of the proceedings of every meeting shall be recorded in a 
book to be kept for that purpose in the office of the committee, and any person 
resident in, or owning or holdi^ land in the district may at all reasonable times 
inspect and examine such book without payment of any fee,*a&d may obtain a 
certified copy of any extract therefrom on payment'of such fees as the Lieutenant^ 
Governor may direct. 

At the request of any member of the oommittee*who is nat acquainted with 
the English language, the Chairman shall cause to be delivered to snob member an 
abstract of the minutes of any meeting in the vernacular of the district. 

128. All correspondence between the committee and the*Lientenant>Gover- 

ncr shall pass through the office of the Commissioner, who in all things under 
this part shall m subject td the control and supervisiou of the Lientenanti* 
Governor. * 

The odknmittee shall furnish the Lieutdnant-Govemor and the Commissioner 
respectively with any information for*which they may calk connected with 
duties imposed upon them by this Act 

Theif Vice-Ohairman, engineer, and estahlishment. 

129> The'filst meeting of Ibe committee shall be convened by theChaii^ibi, 
at such time as he shall think fit, and shall proceed to nominate one bf the ipeitir'i 
bers 6! tbe committee to be ^^ice-Cbairman of the committee, imd sh4ll llibmil 
to the Liea^ant-Qovemor the name of the person sa nominated j wbtiireupmti' 
the Lienteoi^-Govemor may, if he think fit, appoint snob person^tb bt| 
Chairman <^ ith(f'^ommittee, or nm^ the oommittee to mmfihete'jim| 

•nbmtt ' tif xmxne peraom and whmmrbr thet^ee ef 
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Chairman shall be vacant, a Vice-Chairman shall be nominated^and appointed in 
the manner above-mentioned ; ,, 

Provided that whenever the office of Vice-Chairman shall become vacant, 
the Chairman may, with the approval of the Commissioner, appoint any member 
of the committee to be Vice-Chairman thereof cui interim until the vacancy* shall 
have been filled up by appointment as aboae provided. 

The 7ice-Chainnan may hold office for a period not exceeding two years, 
and at the expiration of that time itiay be re-nominated by the committee and 
re-ap^iuted to the office by the Lieutenant-Governor. 

130. The Lieutenant-Governor may, if he thinks fit, upon the recommenda¬ 

tion of twp-thirds of the members voting at aigy special meeting, remove the 
Vice-Chairman, and any member entitled to vote may give a proxy in writing to 
any other member for the above purpose. « * • 

Such proxy shaU be produced at the time of voting, and shall entitle the 
member to whom it,is given to vote as anthoiriKed by the tenor of sneh proxy. 

131. The Committee at a special meeting shall determine the salary which 
they are prepared to give to the district engineer, and shall report the same to 
the Lientenaiit-Governor, who may approve of such salary, or require the com¬ 
mittee to increase or to reduce the same. In determining such salary regard 
shall be had in each district to the character of the works and the nature of the 
duties required therein. The salary so determined and approved may ffom time 
to time be altered by the committee with the approval of the Lieutenant- 
Governor. 

132. (1)—Whenever the office district engineer shall be vacant, the com¬ 
mittee shall represent the ocoarrence of such vacancy to the Lieutenant-Governor 
who shall thereupon cause a list of qualified officers not being less than three in 
number to be laid before the committee, and the committee shall proceed to elect 
a district engiueur from the persons named in such list. 

(2)-—All appointments of district engineers existing at the time of the com¬ 
mencement of this Act shall hold good for a period not exceeding two years 
from such oonrmencement, and on the expiiatioil of such time every office of 
district engineer *to which thje last appointment shall have been made before 
the commencement of this Act'shall be deemed to be vacant, and a district engi¬ 
neer shall be appointed iu manner above prescribed. 

Provided tha^,if the Lieutenant-Governor and the committee are satisfied 
that no chan^ is required, any person holding the appointment of distnet engin- 
neer at the tame of the commencement of this Act may, with the sanction of the 
Lieutenant Governor, be re-appointed by the committee to bo district engineer. 

(3>—The district engineer may be suspended, removed or dismissed from 
bis office %y the Lientenant-Governor. ' 

133 The committee, subject to the Unlit of cost imposed by section 135, 
may, with the sanction of the Commissioner, determine, and from ttiue to time 
alter the details of the establishment of officers (other than the district engineer)^ 
clerks, and servants to be employed by them or by afiy branch committee as 
hereinafter appointed, and the salary to be paid to each such officer, -clerk or 
servant; provided that no salary exceeding Rs. 200 a month shall be attached 
to any office without the express sanctiem of tUb Lieutenant-Governor. , 

Appointments to offices on the establishment so determined shall he made 
as foUowB*To eveiy office of which the salary does not exceed Bs. 50 per mon- 
sem, by the Chairman of the committee or of the bfhnok committee, as the case 
maybe: ,/ 

Tp every office of which the salary exceeds such amount, by. thi committee 
the Imanih. oomouttee, as the case may he, with the apareval ef»the Qomy 
mit^oner. . 7 
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Any such officer, clerk or servant as aforesaid may be suspended or dismissed 
by the authority appointing him, subject to an appeal to the Oommissioner, whose 
decision shall be final. ^ 

134. The committee shall make such rules as to leave of absence and 
absentee allowances as they from time tft time may think fit for their own officers 
and servants, as well as for those of any branch committee; 

Provided that in the case of district engineers drawing a salary of Rs. 200 
or upwards per mensem, leave^of absence on medical certificate may be granted 
by the Lieutenant-Governor in accordance with the rules contained ifi. supplement ■ 
' P of the Civil Leave Code, or any other rules for the time being in force for un¬ 
covenanted officers of Government, and that “o other leave of absoMce shat!be 
granted*to a district engineer*by t^je committee without the sanction of the 
Lieuteimnt-Governor. 

13o. The aggregate salaries nyd £)Jbsontee allowance of the engineers, 
officers, clerks, and servants aforesaid, outcrhiined by any district road committee 
and by all branch committees in an district, together with the oxpwises of the 
Collector's establishments under section 91, .and the amonut which such district 
road committee is required to pay under section 181 shall not for any one year, 
without the express sanction of the Lieutenant-Governor, exceed one-fourth of 
the iuconie of the committee for the said year exclusive of the balance of the 
previous year. 

136, The Lieutenaut-(}overiior may, on the application of two-thirds of the 
committees in any division, appoint a divisional superintendent of works, with 
the necessary office establishment, for the control and supervision of the execu¬ 
tive works establishment in ail districts of such division, and may determine the 
proportion of the cost payable by each district in the division in respect of the same. 

137, The Lieutenant-Governor may, on tlio application of any number of 

districts, whether forming part of the same division or oi^orwise, appoint a 
superintendent of works and establishment as dforesaid for such districts, and 
determine the proportion of the cost payable by each such district in respect of 
the same. « 

138, The committee may, with the approval of the Lieutenant-Governor, 
make rules for pensions and gratuities to be gianted and paid out of the district 
road fund to their officers and sei'vants, and to thoSh of anyjbranch committee, 
and to the members of any establishment appointed by the Collectov of the dis¬ 
trict under section 91, and may from time to time, with such approval, repeal, 
alter or add to such rules; 

Provided that no officer shall be entitled to any permion or gratuity under 
tliis Act from the road fund of any district in respect of any period durfti^ which 
he was not serving under the committee of such district, or under the Colteotm^ 
of such dittrict on an establishment enteHained under section 91 for the pur¬ 
poses of this Act; * • 

Provided also that Bo officer leutd>y Government and contributing from his 
salary to any pension fund shall be entitled to claim any pension from the district 
road fund. 

% 


Thevr f'unct%on9, 

''V' ' \ ^ 

TJ^e committee ma/, through their Chairman or yicc-ChainiUix^ 
in^ and cxec^ any. eoi^traet necessary for the purposes of this Adt ;: . ^ . 

every contract made on behalf of the committee sn.,.reBp^t 
;^,%1i*idr<Wtoefldi%Ave.hu^ ippee^ orwhioh.shhU.m^olfeA 
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and signed by at least two of the members of the committee, one of whom shall 
be the Chairman or Vice-Chairman 

Unless so ezeou|ed, such contract shall not be binding on the committee. 

140. ^To member, officer or servant of the committee shall be in anywise 
pecuniarily interested in any contract br work made with, or executed for, the 
committee; and if any -snoh member, .officer or servant be so interested, he shall 
be incapable of afterwards continuing ^ be a member of the committee or holding 
or continning in any office or employment und«y’ the committee, and shall be 
liable on con'^iction thereof to a fine of five hundred rupees; 

Provided that nothing in this section ahall apply to any person by reason ‘ 
only of hiw being a shareholder ^ in any company incorporated by Act of 
Parliament or by Royal Charter or otherwise, or legistered under any Act for the 
registration of Joint-Stock Companies, passed by the Parliament 6f the^Uniied 
Kingdom, or by any Indian LegislatarOj wlijioh may enter into any contract with 
the committee, or execute any work for the committee, if such person shall, at or 
before the «time of any snoh contract being* made or tendered for, declare to the 
committee the extent of his interest in suen company, and, if he be an officer or 
servant of the committee, obtain the sanction of the committee to his continuing 
to be such officer or servant. 

141. On the commencement of this Act in any district or part of a district, 

the Vice-Chairman, within throo months after his election, shall cause to be 
prepared a general statement of the roads, bridges, water-channels and other 
means of communication to be brought within the operation of this Act* within 
the three years thou next ensuing, and the committee shall at some meeting to 
be held within one month after the submission of such statement or at any ad¬ 
journed meeting take such statement into considemtion, and may pass such 
statement, or may make such alteration or addition therein as it shall think fit. 
Such statement sh^ll be prepared with due advertence to the provisions of sec¬ 
tion 109. ' 

142. The- committee shall forward the statement which shall be passed 
as provided in the last preceding section to the Commissioner for transmission 
to the Lieutenant-Governor. 

143. The Vice-Chairman may, in any subsequent year, cause to be prepared 
a supplemental Si^temenf' of the kind mentioned in section 141 or a revised 
statement, and every such supplemental or revised statement shall be subject 
to the provisions of the last two preceding, sections with respect to the state¬ 
ment therein mentioned. 

141. The Lieutenant-Governor may at any time order that any road, bridge, 
water-ofidunel or other means of communication as above-mentioned be included 
in, added to, or excluded from, any stateffient or sdpplemeutal or revised state¬ 
ment prepared as«mentionod in sectioh 141 or 143. * 

SaUmatas ; deiermiiieetion of the rataf6f the yekr^ anS publication thereof, 

, ‘ 145. The Collector shall, at such date as the committee shall fix, prepare 

and deliver to the cipmmittee a statement ^heFWing under 8i|i^Tate ji^ethe 
estimated proceeds for the year then next ensuing, of the road cess at thp 
maximum i<aite hweinbefqre provided, and also of any sum and of any sources of 
revenue for the said year which t|fe Lieutenant-GoVemor shall hayo assigned to 
the eBid distsiot, or which may be otherwise at the dispoial of the oommitbeei. 
i 146. oommitteo shall, at some meeting to be held in month an the 
! *1^*^ determine^ prt^are an estimate of thcQlb^e mid t*- 

^ committee for the year then_ next eniaing. ■ / ’ \■%- 
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147. Notwithstanding that any* work bas been included in such estiinatei 
the committee shall not begin the oxecntfon of any work until detailed specie 
fioations and estimates of the same hare been passed, or until the execution of 
the work shall have been otherwise sanctioned by any authority whose sanctiou 
to the execution of such work is reqar|;e8 under any rules made by the Lieute- 
naat-Governor on that behalf as hereinafter provided. 

148. Ill making the estimate of income as by the last section i*eqnired, the 
committee shall take into consMeration any sum and the proceedsj^f any source 
of revenue which shall hate been placed at their disposal by the Lieutenant* 
Governor, or which may otherwise Ife available to them, and any unexpended 
balance of the district road fund of the previous year which is oxp^ted to be 
available for expenditure in thefyear of estimate; and shall proceed to determine 
the rata at which it will be necessary to levy the road cess fqr the last-mentioned 
year, so as to provide the farther amount estimated to be required for expenditure 
in the said year. 

149. The total amount pi'oposgd to be expended in any one ye4r in and by 
any estimate prepared as roquu-ed by section 140, shall not exceed the proceeds 
estimated to be at the disposal of the committdfe for that year from the road cess, 
if levied within the district at the maximum rate at which such cess is leviable 
as mentibned in section 0, together with any sum, and the annual proceeds of 
any source of revenue which, shall have been placed by the Lieutenant-Governor 
at the disposal of the committee, or which may be otherwise at their disposal, 
and with the estimated unexpended balance of the district road fund of the 
previous year as above-mentioned. 

150. Every such estimate prepared by the committee under section 146 

shall he forwarded through the Collector of the district to the Commissioner, and 
the Commissioner may approve such estimate and the rate determined by the 
committee. ^ # * 

151. If such estimate shall have been approved by any number, being less 

than two-thirds of the members*of the committee present at the meeting at which 
such estimate was adopted, the Commissioner may before approting of such esti¬ 
mate make such alterations as he shall think fit in the details or total of such 
estimate, or may return such estimate to the committee with instructions to make 
any alterations in suph details or total; ‘ * • 

Provided that the Commissioner shall not make, and shall nof require the 
oonnnitbee to make, otherwise than*with their own consent, any such alterations 
as shall have the efiect of raising the total of such estimate above the total of the 
sum estimated to at the disposal of the committee for expenditure d^i;^ng the 
year in question, the cess bejng levie(| at the rate which may have been deter¬ 
mined for such yeeir by the Committee under^ section 148 

On recSipt of such instructions committee shall proceed to make sudi 
alterations, and shall re-suhmit the estimate to the Commissiolfer, who shall there¬ 
upon approve of the estilnate and of tile rate determined by the committee. . 

152. (1)—If any estimate prepared under section 146 shall have been 
a{>proved by any number not being^ess than two-thirds of the members of the. 
eommitt^ presahlf at thb meeting at which such estimate was adopted, the Cola- : 
missioner may Wore approving of such estimate make a commnnicatioil^to the 
committee,'bnngiug to their notice any alterations which itji-ppears to him to bh 
desurahle to iujake in the details or total of such estimate; " 

and on ri^ipt of such communication, the oonunittoe shall proceed to i4- ' 
consider stteh eni^estions, and may either 

/ (a) s^opt such suggestions or any of them and. revise their ^timate Accord- 
fni^yrflaadt if nebes«|ry, the rate determined by |hem Ab that at which'the oe^ - 
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*^a.li bo leviable dnriog ibe ooming year, and submit snob revised estimate aod 
rate for the sanotioii of the Oommis^oner; or 

(&) may adhere to their origiival estimate, and Te<>8ubmit it to the Commis* 
sioner with tWr reasons for adhering to the same. 

(2)—On receipt of such estimate-sb re-submitted, the Commissioner may 
either sanction the estimate and rate as determined by the committee or may 
submit such estimate, together with tl^e reasons recorded by the committee for 
adhering to the same, to the Lieutenant-Govemme. 

158. Wnenever any such estimate shall be so submitted by the Commis¬ 
sioner, the Lieutenant-Governor may approve of such estimate, or pass snoh 
orders as Ise shall think fit, in respect to the alterations of the devils or of the 
total of such estimate; 

Provided that the Lieutenant-Governor shall not make any such alterations 
or require the comm.!ttee to make any anch «alterations as shall have the effect of 
raising the total of such estimate above th,e total of the sum estimated to be at 
the disposal of the committee for expenditure during the year in question, the 
cess being levied at the rate which may have been detei-mined for such year by 
the committee under section 148, unless such rate shall, in the opinion of the 
Lieutenant-Governor, be insuffioieut to provide for the proper maintenance of such 
works as are contained in the statement prepared under section 141 or 143, 

If it shall appear to the Lieutenant-Governor that the proceeds of tho cess 
at the rate so determined will not suffice for such purpose, the Lieutenant- 
Governor may order that the cess shall be levied for the year in question at such 
rate as be may deem sufficient for such purpose, subjeot to the limit in section 6 
provided. 

154. When the estimate prepared and the rate determined by the com¬ 

mittee shall have been approved by the Commissioner under section 160, 151, 
or 152, the israte^^o determined and approved shall be leported by the Commis¬ 
sioner to the Lientenant-Governdr, who shall forthwith cause the same to be 
published in the Calcutta Gazette. ‘ 

155. Whem the Lieutenant-Governor shall, under section 153, have approved 
of any estimate submitted to him as provided by section 152 and of the rate 
determined by the Committee under section 148, or under clause of section 
152 in connection^ith sncii estimate, or when the Lieutenant-Governor shall 
tinder sectiott 153 have ordered that the cess shall be levied at any other rate, 
the Lientonant-Governoi’ 6h.all cause such rate as finally fixed by him to be pub¬ 
lished in the Calcutta Gaselie. 

166, The rate publisljcd in the said gazette as provided in either of the 
last tw5 preceding sections, shall be the rate at which the road cess shall be levi¬ 
able in tbe district for the year in respect of which such rate is so pubHsbed, 
and the Oollecter of the district s*hall cause such rate to be publisned and pro¬ 
claimed throughout the district and notice be given thereof as in section 40 is 
provided. * * 

157. Any estimate pi-epared under section 146 and approved as hereinbefore 
provided m»y be amended or revised at any time with the sanction of the au|ho- 

estimate; provided that*"^© tdtfcl o/ 

est;in(aii|l( of eiipenditure as amended shall not exceed the total of the ^3 
mated to bo available for expenditure during the year. souroM of 

® assigned to 

jO haptxe X.— CornmilteeB. committee. 

j' ,158. In ahy district to which this Act shall have 
i. :; I^autenant^i^ addition .to a distriot road ^ ne incofae aod «x* 

om^itteea w.he-, shali think'Atfnr utorpHal ^ 
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this Aot, and aludl appoint a Clwirtp&n and Vioa-Chti n n u i theiaaf fespac^lrelj, 
•ad BliaU define the portion of stioh diatrict^within which an; branoh oommittM 
•hall exerciae the powers .conferred and discharge the duties imposed upon them 
by this Act; 

Provided that whenever the offide^of Vice*Chairman of any branch com* 
mittee shall become vacant, the Chairman, thereof may, with the approval of the 
Commissioner, appoint any member of anph branch committee to be Yice^Chittlv 
man thereof ad interim until the vacancy shall have been filled up by the Lien* , 
tenant-Oovemor. • • 

159. The provisions of sections 112 to 117 (both inclusive), 119,122 to 127 
(both inclusive), 139, and 140*respeoting district road committees, shall apply, 
so far ae the same are applicable, to spch branch committees. 

1^. The Lieutenant-Governor may remove the Chairman or Yice-Chair- 
man of a branch committee whenever he fihall think fit. * 

161. Every branch committee may irom time to time select any member 

thereof to be an additional member of the district road committee and sneh mem¬ 
ber shall thereupon, for the space of one year, become a member of the said com¬ 
mittee. • 

162. Every such branch committee shall be, except as hereinafter provided, 
subordinate to the district road committee, and shall forward to the committee 
such statements, suggestions, and estimates as it may think fit, and the committee 
shall consider and have regard to such statements, suggestions^ and estimates in 
framing the statements and estimates hereinbefore directed. 

163. Any such branch committee may require that any such statement, 
suggestion or estimate shall be submitted to the Commissioner for his considera¬ 
tion and for that of the Lieutenant-Governor. * 

164. The Lieutenant-Governor may in each year assign to any branch com¬ 
mittee so much of the road fund levied for that year in the^distriot, for portion 
of which such branch committee is appointed, aS he may think fit, not exceeding 
the total estimated proceeds Of the road cess leviable within ihs said portion of 
the district; and further, may allot to the said branch committee so much of the 
income of the district road fund from other sourcSs as he sliall think fit. 


165. The Lieutenant-Governor may in any such case declare that the branch 
committee shall have the full powers, of a districi^road coqjpnittee within such 
portion of the district, and whenever the Lieutenant-Governor shall* so have de¬ 
clared, the district road committee shaH, within such portion of the district, cease 
to exercise powers and functions under sections 133,139,141^ 142, 143, and 146, 
Such powers shall then vest in the branch committee; and the provisions of sec- 
tiotts 120,121 (mth toe exception of clauses 2, 3,4, and 6), 12c, 142,* 144, andi 
147, shall apply to the prqceedin^ of finch bmnch committee, provided ttei^t alt 
correspondence with the Commissioner shall be submitted through the Collector : 
of toe c^trict; in any case in which tlfe Lieutenant-Govermsr may declare that a 
branch committed shalthave toe pov^rs of a district road committee for speoilbd : 
works or specified purposes only, toe powers of the district road committee ip. >. 


ouz^f ibe asid such powers snail thm vest m the branph consmtttee* .^ 

missiohefiC Every branch committee so vested with powers as in the la«b ; 

committee, \>n provided shall prepare an estimate in to toeir.,anni^aHhohm!' 
desirable to iditure similar to tffat required by section 146 to be ptopardd % Ihd 
asd on r^iCommittoe. , ‘ '< 

censidh^ such lai^^rovisions of sections 150,151,152,158, and 157, shall, ad.Jair,, nn' 
'' adopt s%le, apply to snoh aatimato; pi^idad that toe ; 

?»f4y>flaid. if neoesHitoa branch cohainittos in any ysSx’Blnmldstot exoaid tosliflSri|S>f 
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168. The LietiteiuMbt-0ovenjor may at* any time order that any of the faae- 
tione hereafter mentioned or referfnd to in chapter XI shall be diBohar|fed by 
any branch committee instead of by the district road committee in respect of any 
portion of the district for which suoh branch committee has been appointed. 

169. The Lieutenant-Q-overnor ^t any time revoke an order forming 
anf branch committee or an order declaring that a branch committee shall exer* 
oise the full powers or any special powers of a district road committee. 


Chapter XL —Disbursement and accounts of the district road fund. 


170. €?he district road fund,shall be lodged with the Collector of the 
district, who shall keep a separate account ^hereof, and shall cause to be pre¬ 
pared an annual statenacnt of such account, showing in detail therein all sums 
paid into and all disbursements made f jjom the treasury on account of the dis¬ 
trict road fund during the year. 

After the ap^intment of any branch committee in a district, the Collector 
of the district snail in like manner keep a separate account of the fund placed 
at the disposal of such branch committee! 

171. All payments on account of the district road fund shall be made by 
the Collector out of the said fund upon cheques signed by the Vice-Chairman 
for sums not exceeding one hundred rupees. When the Vice-Chairman is absent, 
or from any cause incapacitated from signing, the Chairman may sign such 
cheques on behalf of the Vice-Chairman: 

Cheques for sums exceeding one hundred rupees shall be signed by the 
Ohairmau and the Vice-Chairman. When the Vice-Chairman is absent or from 
any cause incapacitated from signing, such cheques shall be signed by any e«- 
o^io member of the committee other than the Chairman, on behalf of such Vice- 
Chairman. , 

The word “ Chairman ” in this section includes any officer for the time being 
in charge of thaoffice of Chairman under a writteh order from the Chairman. 

172. The Colleotor shall forward to the Vice-Chairman of every committee, 
as soon as possible after the close of each month, an account of his receipts and 
disbursements on account of the district road fnnd during such mouth. 

173. Every (ipmmitted shall keep - regular and detailed accounts of the 
moneys received or applied by them under the provisions of this Act and of their 
application^ and such accounts shall be, at aU convenient times, open to the in- . 
speotion of all members of the committee. 

174. Every committee shall appoint a standing sub-committee consisting 
of the V!db-Chairman and not less than two other membei's for toe audit of their 
aeodun^ i and the accounts of each month shall be laid before the sub-committee 
as soon as possible^ter the close of such i^onth; wheronpon the saidf' sub-com¬ 
mittee shall proceed ^ audit the said accounts in such manner as the Lieutenant- 
Oovenior may direct, and to pass or to amend and correct*' the said accounts as 
may be necessary, and to pass them as so amended and corrected. 

175. Eor the pnrpcwes of every audit and examination of accounts under 

l^iis Act^ si^ch anb-conunittee shall have power to dall for all vouthers and paps^ie 
which ihas rei;[uire. Shms esti- 

' ,176. When su<dr snb-pommittee shall have audited aud passed 
of any month as above provided, they shall certify we result and the 
Jof j^e aocomits es passed by them in euoh form as the Lieutenant-Ck 
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the twenty'fifth day of the followic% month, to snch o^er as the Lientenant' 
Ghovernor may direct. • 

178. As soon as possible after the close of each year, the Vice-Chairman 
of every committee shall prepare a detailed account of the receipts and expendi« 
ture of the district road fund during sucfii year; and also a report of the work 
done and in progress during, such yeai^ whether under the directions of the 
district road committee or of any branch cq^mittee other than a branch oom* 
mittee whfch has been vested jnrith the full powers of a district road committee 
under section 165. • . • 

' 179. The annual accounts so prepared by the Vice-Chairman shall be ex¬ 

amined and certified by the sub-committee o£,aadit, and after such examination 
and certification, shall be laid with t]^o said annual report before a special meet¬ 
ing of t^e committee to be held within two months of the close of such year; and 
the committee shall submit a copy of tjhc s^id account with a* similar report to the 
Commissioner for transmission to the^ Lieutenant-Governor, who shall cause such 
accounts with an abstract of such report, together with such remarks es the Com¬ 
missioner may have made thereon, to be published in the Calcutta Oaxette. 

180. Every district road committee may •from time to time make, and when 
made, alter, add to, or cancel bye-laws not inconsistent with the provisions of 
this Act,♦for all or any of the following purposes, that is to say;— 

(1) regulating the traffic and providing for the safety and convenience of 

passengers on any i*oad, water-channel or other means of communi¬ 
cation, under the ohai'ge of the committee; 

(2) providing for the preservation of such roads, water-channels, and other 

means of communication, and of the trees planted by, or under the 
charge of, the committee. * 

On conviction before a Magistrate a fine may be imposed for the breach of 
any such bye-laws, provided that no fine exceeds for any offqpce the sum of ten 
rupees, or, in the case of a continuing offence th5 sum of two rupees for every day 
during which such offence is continued. • 

Any bye-law so made, and every alteration of, addition to, and cancellation 
of, such bye-law shall require the sanction of the Lieutenant-Governor ; 

and, on such sanction being given, such bje-law shall be published in the 
Calcutta Gazette and in the vernacular of the district,*as the L^utenant-Governor 
may direct; * • 

and on such publication such bye-law shall have the force of law. 


Chapter XII.— Miaoellaneous. 

181. The Lieutenant-Governor may from time to time direct lifiat such 
establishments shall be entertained, £ud such expenses incurred, in the offices of 
the Board <»f Revenue, of the OommissioAers of divisions, and of the Superin¬ 
tending engineers, in any other office of control, in any office of account, and in 
any treasury, or that stftsh special offieers sh^l be employed and such expenses 
incurred by them, as may be necessary, 

for the exercise of proper control over the proceedings of the Collectors and 
di||^ot spad comihittees and b^neb committees in the diaohargaof their duties 

*ncr seotll^^^ .Act, ^ 

^ d propffi^ examination and dheckmg of estimates furnished and acoorant|B 

5^rictri>*^^^“ Act, and for Ihe proper audit of such aopounts, 

' 167.! TcMhe performance of me duties connected with the (»tsh 

they committees ; , 

%i.tenimt»GK)Temor may make ruleft fonvidiug lor tha receveiy wf 
the ftmd j^abtishments so eutertaiued, and, the officers so em|d(^ed»iMld;i^ 
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the expenses so inoon^ from the several district road oommittees in andh pro* 
portions as he may think fit; provide that the total amount which any district 
road committee is required to pay under this section shall not in any year 
exceed two per centum on the income of each committee for such year. 


o . PART IV, • 

^ Ohxpteb Xlir.— General. 

i 

182. The Lientenant-Governor may from time to time make, ami when 
made, from time to^time alter, add to, or cancel any rules not inconsistent with 
the provisions of this Act, ^ 

(a) regulating the performance of the duties of the district road committees 
and branch* committees, and of all persons^ employed under this Act, and in 
regard to the qualifioation, appointment, election, and discharge of such person; 

(b) prescribing the antlioriti^ by whom the execution of works of different 
classes respectively may be authorized and sanctioned; 

(c) prescribing forms for the estimates, accounts, reports and stotemeutf 
requir^ by this Act, be kept or made by the district road committee; 

(d) prescribing forms of accounts to be kept by the Collector under thi; 

Act; 

(s) providing for the submission and checking of any estimates or accounti 
and for the audit of such accounts^ as aforesaid; 

(/) fixing the dates for'payment of instalments of cess under sections 4 
and 47; 

(p) determmiug the amount of fees to be levied for supplying copies c 
ptoceedinga of any district roacf committee or branch committee as provided i 
8eoi3onl27; ' 

(h) fixing the month in \fhich the meeting mentioned in section 146 sha 
be held; 

(i) and generally for the purposes of this Act. 

Such rules stu^ be published in the' GcUoutta Oazetie, apd shall thereupc 
have the ficsrfie of law. 




SCHEDULK A. 


Form of r 0 to>rn pres&nbed by section 14. 

Amoout of Government revenue or rent payable by the estate or tenure: 

\ . E». A. P. , . 

iimsesl 

PXBT I. 


i1» 

1 

•As 


'ki; Nluae by .i^hiidi the estate or tenure is.,ksoimj iiiu4 
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Details of lands in the actual odbnpation or cultivation of the person sub¬ 
mitting the return:— • 



2 

3 

4 

6 


• 



Name of viUago and 
thana m which thn 

lands arc sitnato ^ 

• 

• 

Area of ly>nd, 
if known 

1 

Dednot area of 
land Bitttato with¬ 
in any ninnict- 
pahty. 

1 

Annnal value of 
remaining land. 

• 


NoiTB. —In the bodjf of this statomout should bo eutorod only nijjoto lands 
and sqph uncultivated lands in the* use and occupation of the maker of the 
return as are capable of assessmoiit on their annual value.’* (Act II B. 0. of 
1881). ’ 


Part II. 

District • 

Nome and number of estate or tenure as in Part I. 

Do^Us of lands held by oultivoting raiyats paying direct to the persons 
submitting the return:— 



2 

3 

4 

5 

6 

•o 2 

3^ 

m.d V 

III 

g i'§ 

III 

Name of raiyat, name 
of Tillage, thana, and 
district lii which he 
resides 

Area occupied, if known 

S 

■ 1 
■| 

- - - — * . 

• 

-si 

1 a 
•s*g> 

|s . 

iifr 

pi r3 

1 

p 



' Pabi hi. , 

District 

Name and number of estate or tenure as in Part I. 

Details of the tennre-holders paying to the person submitting the 


return: 
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Past IT. 

District ' 

Name and number of estate or tenure as in Part I. 

Details of lands included in the estate or tenure of the person submitting 
the return which are hold by others than himself, but for which no rent is 
paid• 



I, X. Y. Z,, do declare that the statements contained in the above ristum ore 
true to the best of my knowledge, information, and belief. 

Signed - 


N, B.—This return must he signed hy the holder or his authorized agmit, whose 

address must also be given. 


SCHEDULE B. 
Fokm No. I. 


Form of notice upon a revenut-paying esthte (w rent-paying tenme wvder 
section 17. 

District of f 

I 

Notice cndeb section 17 oi ihe Cess Act, 1880, 

The holders of estate or tenure {description to he filled in) in the district of 

and all others yitorosted therein 
are hereby required to lodge in the office of, the Collector of the said district a 
return, in the form hereunto anno^d, of all lands oomprised in such estate or 
tenure and the rents paid therefor. Such return must be signed by'such holder 
or his authorized agent, and bo so lodged within the time mentioned below under 
a penalty of a daily fine which may amount to fifty rupees on each such holdei||i 
for eveiy day after the expiry of such time or of any extended time which may 
be allowed by the Collector on application made to him, until such roturn .* 
be h^ed. Notice is hereby given that no routs due to the holders o',aper,<lic 
estate (or tenu^ro) can bo recovered by suit after such time until such 
so lodged. 



« If the annual amount of revenue or rent payable on the estate 
which this notice refers does not exceed Rs. 500, the holders arc req' 
the return within six weeks of the service of this notice. .blxtcndcd the 

If such amount excee(hsi Rs. 600, within tliroe months of forith as 

. i inB pnxpom of ^ 
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n for any good reason the holder will be unable to lodge the return within 
the time allowed they should apply to the Oellector for extension of such time. 

(Sd.) A. B., 

• ‘ Cblko^or. 

Collector's Office, * . 

Dated < 

N. B.—To this notice shall he annexed form of Parts I, II, III, and IV of the 
return which is mOitioned in Schedule A. 

^ .. ...I., ..,.,..1# 

, SCHBDULB b.. 

Poem IJo. 11. 


Form of notice upon a revenue-frse estate or rent-free tenure under section 17. 

District of • * ' 

Notice under section 17 op fni Cess Act, 1880. 

Thft holder of the revenue-free estate or rent-free tenure {description to he 
filled in) in the district of and all others interested 

therein are hereby required to lodge in the office of the Collector of the said dis¬ 
trict, a return, in the form hereunto annexed, of all lands comprised in sncli estate 
or tenure. Such return mnst be signed by such holder or his authorized agent, 
and be so lodged within the time mentioned below under a penalty of a daily fine 
which may amount to fifty rupees on each such liolder for every day after the 
expiry of such time or of any extended time which may bo allowed by the Col¬ 
lector on application made to him until such return shall be lodged. 

Notice given that no rents duo to the holders *of the said estate 

(or tenure) can be recovered,by suit after such time until such return bo so 
lodged. • 

If the gross annual rental of the ostato or tenure to which'this notice refers 
does not exceed Rs. .500, the holder.^ are required to lodge the return within six 
weeks of the service of this notice. , 

If the gross rental exceeds Es. 500, ’within three months 4f such service. 

If for any good reason the holders will be unablo to lodge the Return within 
the time allowed, they should apply to the Collector for extension of such time, 

(Sd.^) A. B., 

Collector’s Office, Collect. 

Dated • • , 

• • 

N, B.—To this notice shall he annexed fomns of Parts I, JT, III and IV of the 
rehmi which is itlentioned in schedule A. 


^1 _ 


iog sect^^ 
MW 

districts 



•SCHEDULE 0. 

Form of notice under section 33. 


ct of 


UNDER SECTION 33 OF THE CeSS AoT, 1880. 
chief agent, manager or occupier of (give the name hg which the 
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'{fWiem or prop&rty is hnown) situated in ihd district of is hnrebjr 

required to lodge in the offioe of thetCollector of of 

ii return in the form hereunto annexed, showing the amount of land under onlti- 
mtion at the date of this return in the said . Such return must 

se signed by him and be lodged within the space of two months from the service 
)f tWs notice (unless within the said 'two months such owner, chief agent, 
nanager, or occupier obtain from the Collector an extension of the said space of 
,wo months), under penalty of a daily*'fine of rupees for every day after the 
ixpiry of such period or extension thereof until such jretnm shall be presented. 

Form of return to he af,nexed to the notice. 

Distn^ ' I ^ 

Details of lands acquired under any rules for the sale, lease, grant, qp clear- 
ince of waste lands, •or held direct froin Government and used for the cultivation 
>f tea, coSee or cinchona, under the control of the persons submitting the 
return, 



I, X. Y. Z., do declare #;hat the statements contained in the above return 
axe tme to t]|iei>esl'of mj knowledge, information, and belief. 

• Signed 

JUT, B.—This return must be signed by the oiener, chkf agents manager or occupier. 

# 

* SOHEDULfe D. » 

t i> 

Form of notice tmder section 52. 

ifonCB TO HoLOBBS^ of I 4 ANDS HELD BE»T-|BEB TJBPBB SB3TI0N 52 OF THB GeSS 

Act, 1880. 

Notice is hereby ^ven to all ooncemedi: that the lands s^cified in 
nexeif extracts, from vaTuation'rolls of estates an^ tenures have been enj^s^e!^^ 
ihelud^reof such estates and tenures in the valuation returns of their r 

under the Cess Act, 1880, and have been valued as shown ii^xexteaofcs. 
Bveiy owner and holder of any land entered in these extraotipi.^'W awpesir 
%eife^ the Collector within one mouth of the publication of thm wy 

|l^|oCt to the amount at which his land has beeq valued. . : » . 

■ If ao smA abjeoMon is made, the owntrs an^ holders of la/* w boadq 
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to pay year by year to the holder 8 f the estate or tefiuie in which his land has 
been entered the arnotmt of road cess and pnblio works cess calculated on the 
annual value of such land as entered in these extracts at the fall rate w^h may 
be fixed for the year in the district. 

If any instalment of the cess due upon any of the lands included in these 
extracts is not paid to the holder of the estote or tenure on or before the date 
which the Lieutenant-Governor may fix foy the payment of such instalment, the 
holder of the estate or tcnur^ will be entitled to recover double the amount 
due with interest and^tU costs of suit. * 

■■ * . . 

’ SCHEDULE E. * 

• * • * 

Form of notice under section 72. 

District of , , * 

Nottcb undeb sbcticw 72 op the Cess Act, 1880. ^ 

The owner, chief agent, managdr or occupier of the (give the designation of 
the property) situated in the district of • , is required to lodge in the 

office of the Collector of the district of a return in the form here* 

unto annexed, showing the net profits of the 

calculated on the average of the profits of the last three years for which accounts 
have been made up. Such return must be signed by him or his authorized agent, 
and be lodged within the space of two months from service of this notice, 
unless, within the said two months an extension of the time allowed is obtained 


from the Collector. 



Collbctob’b Office, 

m 

(Sd.) A.B., 

Dated 

. 

Colleetor, 


Annexed form of return. 


District 

• 

* 


Detail of yearly profits of mines, quarries, railways, and ttamways, or other 
»vable property in the pCasession or under the control of the person sub- 
ng the return :— ^ 


1 

1 

2 

3 

• 

9 

4 

DlBtaiCTB. 

• PAKGANiHS. 1 

1 

Naia| of holder or 

manager. 

• 

• 

Annual net profits per «annnm qu 
the average of the last three years 
for which accounts have been made 
up. • 

... • 

• • 

tn whiok the property lies. 


• 

• 

« 

• 

« 

• • 

1 t 


I, M r. Z., do declare that the statements contained in the above returtt 
are the best of my knowledge, information and belief. 

Signed . .. 

N. iB.'— must be signed by the^owneTf <Mef ageui, mcmuger or oqpapier. 
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SCHEDULE F. 

Form of notice under section 99. 

District of 

Notiob usdeb SBCTioir 99 •OP the Cess Act, 1880. 

The occn|>ieP8, tenure-holders, under-tonants, and raijats on estate or tenuro 
{ihs estate^ tenure or lands to be here eleat^ly designated) are hereby prohibited, until 
rarther order of the Ooliector, from making any payment of rent now or here¬ 
after to beconte due from ihem in mjspect of any land comprised within such 
estate or tenure except to the Collector of the said district, or to {name of person} 
hereby appointed to receive the sanj-e. The Collector will grant receipts for all 
sums paiu, and such receipts will, under the^provisions of the above Act, be a 
valid discharge to the extent of the sums covered by such receipts, for rept due, 
or hereafter to becomb due as above stated by the holders of such receipts. All 
payments, except to the Collector, until furtner order, will be null and void. 

, (Sd.) A. B., 

• Collector. 
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ACT No. VII OP. 1876, B. C. 

(Rjecbivbd the assent of the Liectenant-Goveenob on the 22nd Jdlt 1876, 
AND OF THE GoVEENOR-GeNEE^L* ON THE 9tH AUGUST 1876.) 

An Act to provide for the registration of repenue-payifig and revenue-free landSf and 

of the proprietors and ^managers' thereof. 

Whereas it is expedient to make better provision for the preparation and 
maintenance of registers of I'evenue-paying and revenne-free lands, and of the • 
proprietors and managers theyoof, arfd of certain mortgages of revenue-paying 
lauds: It is hereby enacted as Allows:— • ^ * 

• PART I. # 

# » 

Preliminaby. 

1. This Act may be called ihe**^(fl^nd Registration Act, 1876,” ajd it shall 
come into force from the date on whion it may be published in the Oahutta 
Gazette with the assent of the Governor-General, which date is hereinafter re¬ 
ferred tc4as the commencement of this Act. 

2. Prom the commencement of this Act, the Regulations mentioned in the 
schodnle hereto annexed, to the extent specified in the third column thereof, shall 
cease to have effect in the Provinces subject to the Lieutenant-Governor of 
Bengal. 

3. In this Act—^Unless there be something repugnant in the subject or 

context— , 

(1) “ Civil court ” means any civil court which is competent to hear and 
determine the matter with respect to which the words are used : 

(2) “ Kstate ” includes • • 

(а) any land subject to ti^yB payment of land revenue, eitlier immediately 

or prospectiv'ely, for the di.sc}iarge of which a separate engagement 
has been entered into with Government: * 

(б) any land which is entered on the revenue-roll as separately assessed 

with land revenue (whether the amountypf such assessment be pay» 
able immediately or prospectively), although no oil^agement has been 
entered into with Government for the amount of revenue so separately 
assessed upon it as a wHolo : 

(c) any land being the property of Government of which the Board shall 
have directed the separate entry on the general register h^inafter 
mentioned. • 

(3) '“^extent* of interes^t ” means th* share or interest in an estate or 

revenue-free property of which the person with respect to whom the words are 
used is in possession as nroprietor or manager. * 

(4) “ Lieutenant-Governor ” mdhns the Lieutenant-Governor of Bengal fof 
the time being, or the person acting in that capacity. 

(5) 1 ** Local division ” ineansia sub-division, parganah, thanuab, police divi¬ 
sion of mrisdiotiSn, or other division acccA-ding to which tlfb monsahwac register 
of the district is arranged. 

(6) - *“ Manager means^ every person who is appointed by the Collector^ 

the Court 0^ Wards or any civil or criminal court to manage any estate or revenue- . 
free propertj^r any part thereof, and every person who is in charge of ah i^tatci 
or r^nu§-fre1^rop6rty or any part thereof on behalf of a minor, i^oi, or 
Itimatio, or on of a religious or charitable foundation. ' ' \ 
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(7) “Monzah** includeb ©very villa^b, hamlet, tolah, and other similar 
sub-divisicm of land commonly in nw in any district, by whaterer name such 
sub-division may be known. 

(8) “ Proprietor” means every person being in possession of an estate or 
revenue-free property, or of any interest in an estate or revonne-free property, 
as owner thereof; and includes every farmer and lessee who holds an estate or 
revenue-free property directly from or under the Collector. 

(9) “ Kecorded pixiprietor" modus any proprietor whose name, and the 

character and extent of whose interest in an estate or rovenue-froe property, 
stand registered in any general register now existing or hereafter to bo made, 
under this Act. ‘ 

(10) * “ Eevenue-free property'” means any land not subject to the j^yment 

or land revenue which is included under one entiy in any part of the general 
register of revonne-free lands. * 

(11) “ Section ” means a section of this Act. 

(12) “The Board” means the Board cf Bevenne of the provinces for the 
time being subject to the Lieutenant-Governor of Bengal. 

(13) “The Collector” means the Collector of the district to which a 
register relates. 

(14) “ The district ” moans the district to which a register relates. 

PART II. 

Or TDK RFOISTEBS TO BE KIPP UP BY THE CoiiLEClOE. 

4. The Collector of every distiict shall prepare and keep up the following 
registers;— 

A. —A general register of revenue-paying lauds. 

B. —A gonei al register of revenue free lauds. 

C. —A mouzahwar register of all lands revenue-paying and revenue-free. 

D. -—An intermediate register of cliangos (Meeting entries in the general 
and mouzahwtft' registers. 

5. The regihtor shall bo YPritton in such forms, language, and charaotor, and 
shall be arranged m such manner not being inconsistont with the provisions of 
this Act, as tlio Board from time to time may direct for cncli district. 

The entries ia.each part of the general registers shall bo numbered in one 
consecutivo series for the whole district, and shall follow one alphabetical ar- 
tangemeni, running from the beginning to the end of the i>art. 

C. The general register of ravenue-paying lands shall consist of two Parts 
Part I.—Book of estates borne on the revenue-roll of tb® district. 

Part II.—Book of lands situated in the district appertaining to estatos 
borno on the revenue-rollfi of other districts. 

7. In Part 1 of the general register of revenue-paying lands shall be en¬ 
tered the name of tveiy estate whifh is borne on the revenue-roll of the district, 
and the following partioularg relating to every such estate 

(а) name of the estate; 

(б) number of the estate on the revenue-roll of the district, and* the an¬ 

nual amount of revenue for which it is liable; ** 

(c) names and addresses of the proprietors, managers, and mortgagees of 

the estate, with the character and extent of the intereal of each 
proprietor, manager, and mortgagee; 

(d) name of every local division in which any lands of the ©stote are 

situated, whether in the district, or in any other diatrieV with 
cation under each local diviaion of ^ ’ 
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(p the nanber of mouzahs fiontaining saoh lands, 

(ii) the name of each mouzah, • 

(iii) the number, whioh each mouzah bears under the local division in 

the mouzahwar register, and 

(iv) the area of land appertaiaidg to the estate which each monzah 

contains, if ascertained* by surrey or other authentic messurepient, 
(e) reference to entries made in the* intermediate register after fhe prO* 
paration of the general register? 

8. In Part 11 of the general register of revenue-paying ]pnds shall be 

entered the name of every Utate which comprises lands situated in the district, 
but which is borne on the reyenue-rdll of some other district, and the following 
particulars relating to every snph estate• * 

(a) name of the estate; • * 

(if name of the district on the revenue-roll of whiqji the estate is home, * 
with the number which the estate bears on that roll, the annual 
amount of revenue for which it is liable, and the number whioh the 
estate bears in Part I of Ahe general register of revenue-paying lands 
for its own district j • 

(c) names and addresses of the propHetors, managers, or mortgagees of 
^ the estate, with the character and extent of the interest of each pi'o- 

prietor, manager, and mortgagee ; 

(d) name of every local division of the district to whioh the register 

relates, in which any lands of the estate are situated, with a specifi¬ 
cation nnder each local division of 

(i) the number of mouzahs containing snch lands. 

(ii) the name of each monzah, 

(iii) the number which each monzah bears under the local division in the 

mouzahwar register of the district, and 

(iv) the area of land appertaining to the estate whic^ each monzah con¬ 

tains, if ascertained by survey or other authentic measurement; 

(e) reference to entries made in the intermediate register after the pre¬ 

paration of the general register. • 

9. The general register of revenue-free 'lands shall consist of three 
Parts— 

Part I.—Bookpf lauds held exempt from reventfe in per|ptuity. 

Part II.—Book of lands occupied for public purposes without payment of 
revenue. • 

Part 111.—Book of unassessed waste lands and other laqds not included in 
, Part I or Part II of the general register of revenue-free 
lands. ^ , 

10. In PartT of the gemeral register of revenue-free lands shall be entered , 
* all lands held nnder Ijhdshahi, hnkami, and other lakhiraj 

grants which have*been declared to bt valid by competeai 
anthfirity, • 

all .lands in which the Government has conferred a proprietaiy title free itt, 
perpetnkty from any demand on account of land revenue, in consideratimi of the 
paymeM of a oSpitalized sum, dr for any pther reason, , ^ 

andlany lands of which the Boara, on a full report of the ciroumstwoee of 
the easejBhall have sanctioned the entry in this pit of such registar* _ , , • V ' 

^rt'-’l of such register fhall, as &r as possible, ^^ntaip the ‘ 

OTadets in r<^ct of each entey , , . ? ■ ; 

{<t) some of the revenue-free property with the ^ 

* Awhether jaglur, adtatt^Kdetntter, 
fn^, redeem^, or otherwise} 
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(6) date of the grant or title being conferred; 

(c) nominal area granted ; & 

(d) names of the grantor and original grantee ; 

(e) reference to any decree or other order of competent authority declaring 

or recognizing the grant to' bo valid; 

(/). Dames and addresses of the proplietors and managers of the revenue- 
free property, with the character and extent of the interest of each 
proprietor and manager; ' , 

(ff) name of every local division in which' any land appertaining to the 
property is situated, whether in the district or in any other district,, 
with specification under each Ideal divipiou of 
(i) the number of mouzahs containing such laud, 

(H) the name of ©aoh mouzah, ‘ 

(iii) the numb<i{r which each mouzah bears under the local divisiofl in the 

mouzahwar register, and ' * 

(iv) the area of land appertaining to the revenue-free property which the 

inouzah contains, if ascertained by survey or other authentic raeasure- 
* ment, with specification of the number of each field according to the 
papers of such measurement: 

(k) reference to the entries in earlier registers relating to the property or 
any part thereof; 

(i) reference to entries made in any intermediate register after the pre¬ 
paration of the general register. 

11. In Part II of the general register of revenue-fi*eo lands shall be enter¬ 
ed all lands which are occupied by the Government, or by any public body, for 
public purposes, and on account of which no laud revenue is demanded. 

It shall contain the following particulars 
(o) area of the land comprised in each entry ; 

(6) names offthe local divisions and mouzahs in which the lands are situat¬ 
ed, with area in each mouzah, and a reference to the number under 
which each mouzah is entered in t£e mouzahwar register of the 
local division; 

(c) name of the department of Government or of the public body by which 

the land is occupied; 

(d) the purpgpg for which it is occupied ; 

(e) the date and particulars of the appropriation of the land to such 


purpose; 

(/) reference to entries in the intermediate register made after the pro- 
paration of the general register. ^ 

12. In Part III of the general register^of revenue-free lands shall be enter¬ 
ed all waste and other lands (not being included in any dther port of the 

K rai register) which are not assessed to land revenue, it shall dOntain the 
wing particulars:— ' 

.(a) name and number of the lot, «or other pariiiculars identifying the 
property; 

Xh) a-rea comprised in each entry; ^ , 

(c) name,of ereiy local division a|id mouzadi in which lauds of jure pro- 

E erty are sitnated, with area in each mouzah, and a reference to the 
>oal division and number under which each mouzah is entered under 



the local division on the mouzahwar renter; 

(d) reference to entries in the intermediate register made alter the pror 
natation of the general register, , 

13 * l£ it shall appe» tq the Board that the dreamstances of a)fy distdet 
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are suoli that it is* not desirable or practicable to prepare the register of revenue- 
free lands in the manner described in the thfee last preceding sections, the Board 
may direct that the said sections shall not apply to such district, and may lay 
down rules, not being inconsistent with the provisions of this Act, in respect of 
the regisuration of revenue-free lands and of the proprietors and managers thereof, 
provided that such rules shall require^he.registration of the name of one pr more 
persons as liable for the discharge of the duties and obligations referred to in 
section sixty-eight, in respect o:^ all lands Vhich under such rules may*be regis¬ 
tered as separate revenue-free properties, • 

, Such rules, when they shall have been sanctioned by the Lieutenant-Gover¬ 
nor and published in the Oaloatta Gazette^ and otherwise locally as the I^jleutenant- 
Govemor may ordei*, shall, from such date as the Lieqtenant-Govei'nor may direct, 
have thS same force as if they were iiibluded in this Act, 

14. * The mouzahwar register shall be kept up for the purpose of showing, 
in a connected form, the mouzahs situated in each local division, and the lands, 
whether revenue-paying or reveune-free, of which each mouzah consists. 

15. The mouzahwar register ehall be arranged and divided according to 
sub-divisions, porgunnahs, thannahs, police juiisdictioTis, or such other local divi¬ 
sions of the district as the Board may from time to time direct for each district; 
the entries of mouzahs shall have a separate series of consecutive numbers, and 
a separate alphabetical arrangement for each local division. 

The mouzahwar register shall contain the following particulars:— 

(a) name of the mouzah; 

(5) total area of mouzah if ascertained by survey or other authentic mea- 
sni*eraent, with a reference to the authority for the entry; 

(c) name of every estate or revenue-free prpperty to which any of the 

lands of the mouzah appertain, mth a reference to the entry of each 
on the general register, and a specification of the area of land in the 
monzah which apptsrtains to each, if .ascertained by survey or other 
authentic measurement, with a reference to the authority for such 
entry; • 

(d) gross rental of the area of land in the,monzah whitb appertains to 

each estate or property, if such rental has been ascertained, during 
management of tho lands, by the Collector or by other authentic 
means, with a reference to the anthonty for the eisl^; 

(e) reference to entries made in intermediate registers after th^preparation 

of the mouzahwar register. 

16. Intermediate registers shall be kept up for the purpose of recording 
therein from tiige to time changes affecting the entries which stand in tho 
general and mouzahwar registers, so Jhat by a reference to them, in cimneotion 
with those registers, correct .information up to date on the points recorded may 
be obtained at any time; also for the purpose of keeping together, as far as 
possible, in a convenient form, the informatiop which will evsntually be required, 
for re-writing the genetfil and mouzalwvar registei’s- 

17. The intermediate register shall consist of two Parts, as follows 

Park I.—Book of changes affegting entries relating to revenue-paying lands* 

Part II-—BSbk of changes ^affecting entries relating to*revenae-free lands. 

18. intermediate register shall be recorded in aconvemBUt 
form aUoftanges in the names of proprietors, managers, and (so far as tins 
requires! %;prtgagees, and in the character or extent of the interest of eacilh sttoh 
proprietor, *tenager,,and mortgagee, and such other changes affecting any :^eiitty 
standing in ll^general register of revenue-paying lands, or any entry in the 
mouiahwar re^|||r relating to revenue-paying lands a^ cannot oqix^nie^tly 
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entered against sacb entry in the general br the monzahwar register. It ahall 
contain the following particolars:—* 

(a) name of the estate affected with references to the number it bears On 
' the general register of revenue-paying lands, the number it bears on 

the revenue-roll, and the amosnt of revenue for which it is liable; 

(l»)i references to previous entries, in Hhe intermediate register relating to 
the estate; 

(c) * particulars of the change, Vith a reference to the authority under 

which it is made; 

(d) the numbers borne by the entries in each part of the general register, 
^of revenue-paying lauds, and‘ under each local division in the mou-* 

aahwar register, nvhioh ai^e affected by,the change here recorded. 

19. In Part II of the Intermediate ^Register shall be recorded all changes 
in the names of proprietors and managers of revenue-free properties and* iu the 
character and extent of interest of each sdoh proprietor and manager, and such 
other changes affecting any entry standii^ in the general register of revenue-free 
lands, or any entry relating to revenue-free lands in the mouzahwar register as 
cannot odbveniently be entered against such entry in the general or the mouzah- 
war register. It shall contain th^ollowing particulars :— 

(o) Name and character of the revenue-free property to which the lands 
appertain, and number which it bears iu any part of the register of 
revenue-free lands. 

(b) Reference to previous entries in the intermediate roister relating to 

the property. 

(c) Particulars of the change, with a reference to the authority under 

which it is made. 

(d) The numbers borne . by the entries in the general register and under 

each local division in the mouzahwar register which arc affected by 
the change here recorded. 

PART III. ' 

I 

Of the PRSPABATiailT AND HAINTEfiTANCE OF THE REGISTERS. 

20. Until the registers by this Act directed to bo prepared are so prepared, 
the existing regi8t#8 now kept up in the’office of every Collector shall be deemed 
to be the registers kept up under this Act, that is to say— 

The existing general register of revenue-paying estates shall be deeiped to 
be the general register of revenue-paying lands. 

Tl^ existing pergunnah register (Part II) of revenue-froe lands shall be 
deemed to be-the general register of revenne-free lauds, and the mouzahwar 
register in respect of revenue-free lairds. ' 

The existing pergunnah register (:part I) of revenue-paying lauds shall bo 
deemed to be the mAnzahwar register in respect of revenue-paying lands. 

The existing register of intermediate mutations s&all be deemed to be the 
intitiKmediate roaster of changes affecting entries in the general and mouzehwsar 


Add eU ^e provisions of this Act shall, a^far as possibldTlbe deen^ to be 
ipplieabt^ to such registers and to the registration therein of the names and 
intorettbs <ffntopnetoM, managers, end mortgagees; 

21,; The nrst ^eheral raster end the, 0rot mouzahwar register under this AiCt 
tdiall be jmpmd foi* each disiriot at such time as the Beam tnay direct from 
th®' .ih' the' existi'jei regieters'''inliiidioued in :the last; j^rCoe - - ■' ■ - - 
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22. The Bdord may order Dtew registera to be pre;pared wlienever it tpay 
think fit, and each registers shall be prepa^ from the registers escisting at the 
time of SQch order, and from the entries of subsequent changes in the interme* 
diate registers, and from any other authentic information available to the Cotleo* 
tor; and such additions to, omissions £qpi&, and alterations in, the entries as they 
appeared in the previous registers, «hall bo made as subsequent changes have 
rendered necessary, and the authority 'for every change shall be expressly. 
referred to. • 

. A, 23. Whenever, after the preparation of the general registars, it maybe. 
ne^Bsaiy to bring any estite or revenue-free property on to any part of such 
registers on which such estate^ or projjerty is not already boioie, suc^ estate or 
property shall be at once broug*|}t on to such part undei' a new number, in conti- 
nuation*of the last number already borne on such part; and a note referring to 
such eiftry shalfhe made in the place in the general register jn which such estate 
or property would have appeared according to the alphabetical arraugemeut men¬ 
tioned in section 5. . 

24. Whenever, after the preparation of the mouzahwar registe!*, it shall be 
necessary to enter any mouzah under any local dj^vision of such reg^^er under 
>.which it is not already borne, snch mouzah %ball be at once brought under the 
proper local division with a new number, in continuation of tlie number borne by 
the last entry under snob local division ; and a note referring to such entry shall 
be made in the place in the mouzahwar register in which such estate or property 
would have appeared according to the alphabetical arrangement mentioned in 
section 15. 

25. All new entries made in the general and mouzahwar registers after 
their preparation, as prescribed in the two last preceding sections, shall be made 
in chronological order. 

26. After the general register of revenue-paying lands shall have been pre¬ 
pared, a note shall from time to time be made on such register against the estate 
affected 

of every alteration whioh'may be ordered by competent authority in the 
amount of revenue assessed on any estate ; • 

of every partition of an estate into two or more estates; 
of every change involving the removal of an estate from the part of the 
register on which it is borne; . * so 

of the redemption of every mortage in respect of which the» name of the 
mortgagee shall have been enteredpn the register; 

and in every snch note reference shall be made to the authority under which 
the change was made. 

In preparing the register space shall be left for the future ontr/*of such 
notes against each estate. ^ * 

Any other changes affecting the entries as they stand in the register may be. 
recorded in Part I of the intermediates register, as provided in section 18, and # 
reference shall be made in the genejal regftter against the estate affected to 
ev^ entry which may he made in the intermediate register recording way smdi 
ohange.l 

271 Afterdbe general registA* of i^venue-free lands iihall hate beep ps^ ,, 
pared, Iknote shall from time to time bo made on such register ‘ ‘ 

propertyl|ffeoted ; 

of Hfery oftse in which lands entered as revenu«'‘tree may be doelar^ liable 
to aasessmont, and assessed by competent authority; . . ' . 

cff cfvsiry .partition of a menne-fi«o propei^ mto two or pK^peri^ 

; of change mvolvin^' the .eemoi^ of a ro-Winiih-i^e© prop^ fym Ui» 
inH of ^hfifrojgt^iter on which it is.horne; 
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. and in every sncli note reference shall be made to the authbrity under which 
the change was made. ^ 

In preparing the register space shall be left for the future entry of such 
notes against each estate. 

Any other Changes affecting the entries as they stand on the register may be 
recorded in Part II of the intermediate register as provided in section 19. 

28. Whenever it shall come to the notice of the Collector that any change has 
occurred which affects any entry in his registers, and renders necessary any alter* 
Uition therein,i.ihe Collector, after making such inquiry as may be necessary, i^ll, 
make such altemtion: 

Provided that notice shall be given* to the Recorded proprietors and mana¬ 
gers of any estate or revenue-free pioperty beforqany change is made in any way 
affecting such estate or property, and to overy person whose name the Collector 
is about ,to x’egister i^s proprietor or manager of any estate or re^euue-fi^e pro¬ 
perty, before such'registration is effected*; and any objections which may be 
made to the proposed change or registration.shall be duly considered by the Col¬ 
lector beforb he orders such change or registration to be made. 

29. 'Whenever it shall appear to the Collector, in the course of an inquiry 
made in respect of an applicatiorf under section 38 or section 42, or otherwise,* 
that any person whoso name is recorded in the general register as proprietor or 
manager, or joint proprietor or jqint manager of an estate or reveuuc-¥i-ee pro¬ 
perty, is no longer in ijossession of any interest in such estate or property as 
proprietor or manager, and that the names of other pereons have been recorded 
as proprietors or managers of every portion of the interest in respect of which 
such proprietor’s or manager’s name was borne on the register, the Collector 
may order the name of such person to be struck out from among the recorded 
proprietors or managers of siich estate or property, and, if required, may grant 
him a certificate to that effect. 

30. To enable the Collector more effectually to maintain his registers, 

(а) Whenever any compe'tent authority may direct that any estate be 
tranrferred from, the revenue-roll of one district to that of another, the Collector 
of the district from the revenue-roll of which the estate is to be transferrod 
shall transmit, to the Collector of the district to the revenue-roll of which the 
transfer is to be made, a cony of all entries in any of the I’egisters relating to 
the pstate to bo up transferred, and entries taken from such copy shall be made 
ia the proper I’egisters of the district to which the transfer is made. 

(б) Whenever the Collector of any district shall make an entry, or any 

alteration of an entry, in his registers, which will affect any entry required to be 
made under this Act in any register of another district, such Collector shall 
trmismilrto the Collector of such other district copy of such enlry as made or as 
altered, and the Collector to whom such* copy transmitted shall cause the 
necessary entries^ or alteration of eittries, to be made in the registers of his 
district. * * 

(e) Every proprietor and maftager pf an estate oi revenue-free property 
in wMoh any new village may be esteblished, whether under the name of .^Mah, 
kismi|t, or any other designation, shall forthwith givp notice to the Collector of 
the,pdtabUshment of puch new village., * * 

Proirided that the Board may exempt any district or part of a disjbiiot from 
the operation of this clause. { 

(d) Every proprietor* and manager of an estate or revenui^-free, property, 
and any j^rson holding any interest in land, or-employed in the ma^gemeut bi 
land, shau be bound, on the requisition of the Collector, to furnish informa¬ 
tion requited by the Collector for the .purpose of preparing, ma]i^4g, or emrredt- 
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ing any entry of the particulars specified in section 7, 8, 10, 11, 12, or 15, or 
to show to the satisfaction of the Collector*that it is not in his j)ower to furnish 
the required information. 

Such requisition shall be made by a potico to be served in the nsannar pre¬ 
scribed by section 50, requiring thq f)roduction of such information before a 
date mentioned in such notice. * • 

31. Whoever, being bound by clause (c) of the last preceding section to 

give notice to the CoUoctor of t|ie establishment of any new village, or under 
danse (d) of the said section to furnish any information requiiftd by the Col¬ 
lector, shall voluntarily or negligently,omit to give sucJi notice or furnish such 
information, or to show to the satisfaction of the Collector that it it not in his 
power tp furnish such informatfon, shall be liable to such hue as the Collector 
may tl^jink fit to impose, not exceeding one hundred rupees, for such omission, 
and the Collector may impose such fqrthor daily fine as hcf may think proper, 
not exceeding fifty rupees, for each day’during which such person shall omit to 
furnish the information required under clause (d) after a date to be f^ed by the 
Collector in a notice warning the* person required to furnish such information 
that such further daily fine will be imposed. • * 

Such notice shall bo served in the manner proscribed by section 50, and the 
date fixed by such notice shall not be less than tiftecu days after service thereof. 

Tho Collector may proceed from time to time to levy any amount which baa 
become due in respect of any fine imposed under this section, notwithstanding 
that an appeal against the order imposing such fine may be pending. 

Provided tliat whenever the amount levied under any such order shall have 
exceeded five hundred rupees, the Collector shall report the case specially to the 
Commissioner of the Division, and no farther levy in respect of such fine shall be 
made otherwise than by authority of the said Commissioner. 

32. Whenever any Civil Court makes a decree confirming any transfer of 
proprietary possession which has already been made in any estate or revenue- 
tree property, or gives effect to any decree transferring any such possession, such 
court may order tho transfer to be registered in the registers of the Collector, 
add the Collector shall register such transfer accoiriingly. 

33. All lands which are held without payment of rent, not being a revenue- 
free property entered in the general register of reveaue-free lands as prescribed 
by sections 10, 11, or 12, and not being a part of any such flroperiv, shalli for 
the purposes of this Act, be deemed to be a part of the estate witnin the local 
boundaries of which they are included ; and if they are not included within the 
local boundaries of any one estate, then to be a part of such nhighbouring estate 
as the Collector shall, by an order under his seal and signature, declare.,, 

34. Whenever it shall appear tB the Collector that any lands which are hot, 
included any estate as fentered in this existing general I'egistcr should be 
included in any such estate for the pur^ses of this Act, the Cofloctor shall cause 
a notice, addressed to tljp person who is believed to be in possSssiou of such lands, 
to be served in the manner prescribefl by section 50, and a general notice to be 
publish^ as prescribed by section 49, to the effect that such lands will be SO 
include^if no ^jbjection be’ madw within one month of the service of the said 
notice, ok such Irager period as the Collecftor may think fit1» allotv, 

Aft^tho expiration of the said month or other period, the GollectCr Sh^l! 
proceed inquire into any obipetions which may have been made, aqd td pash 
^ch orderiis he may think fit in respect to the inclusion of the said Ifbds m tke 
said estate fethe purposes of this Act. » . \ 

35. jVhi^.ver it shall appear to the CoUoctor that any knd, whio& is a^ 
entered on the^|eral register as a sepsirate reveuae-free property shoulti ha 
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filtered on tLe registei* as snoh property, lie may oaaee a nofciee tobe sei'Tsd in the 
maimer prescribed by section 50, calling on the person in possession of snob land 
AS proprietor or manager to show cause why such land should not bo so regis- 
t-erod as a revenue-free property; and if after hearing any objections (which may 
be preferred within a mouth of the service of the said notice, or such longer 
period as the Collector may think fit to allow), and after making such further 
in^niiy as may be necessary, the Collector shall bo of opinion that the land should 
be so registered, he shall enter such land on the j^eneral register as a revenue- 
free property,^nd by a notice served as prescribed in section 50, as well by a 
general notice published as prescribed in section 49, shall require every proprie-. 
tor and manager of such revenue-free property to-- apply for registration of his 
name and of the character aad extent of his inteiest as such proprietor or mana¬ 
ger, and thereupon every such proprietor and manager shall be deemed,or the 
purposes of section 68, to be a person who i| required by this Act to apply for the 
registration of his name; and all the provisions of Part IV of this Aot, so far as 
may be pmpticable, shall apply to every suoil person. 

Prodded that no such proprietor or raartager shall be liable to any fine under 
section 6o until after the expirfttian of thi*ee months from the date on which the 
last menrioned notice shall have been served. . 

Provided also that no land shall be entered as a revenue-free property in 
Part 1 of the general register of iibvenne-free lands until the circumstances of 
the case shall have been reported to the Board, and until the Board shall"have 
sanctioned such entry. 

36. The Board may decide what rovenuo-froe lands shall be included in 
ewh revenue-free property to be registered as such under this Act, and may from 
time to time direct that lands which are borne on the register as forming one 
revenue-free property shall be divided and entored on the register as forming two 
or more such properties; and may similarly direct that i-evonue-free lands which 
are borne on the‘register as forming two or more revenue-free properties, shall 
be united and entered as foi-ming one revenue-free property. 

The Board may also direct that any lands which are improperly borne upon 
the general register of revenue-free lands shall be removed from such register, 
or shall be omitted from any new register of such lauds which may be prepared. 

37. Whenever it shal’ appear to the Collector that any land which is not 
included in any i^enne-free ptroperty entored in the existing general register, 
(|tifaould be included in any such property for the purposes of this Act, the Ool- 
leetor may cause a notice to be served on the person believed to be in possession 
aI sneh lands in the manner prescribed by section 50, and general notice to be 
published as presoribod by section 42, to the efioot that such lauds will be so 
included if ^ objection be made within one mouth of the service of the said 
notice, ou.B^^h Itpiger period as the Collector may allow. 

itt the eipiration of the said month, or of such period, the CoTleotor shall 
proceed to iuduire into any objectioois which may have l^neen made, and to pass 

Older as he may think fit in respect tb the inclusion of the said lands in the 

prt^efiy lor the purposes of this Aot. 

< ' » \ - 

PABTIV. .. 


Or I'HB EsaiSTBATION AND MUTATIQN OF NaSIBS. 

proprietor of an estate or revenue-free propertyvbr of any 
thereiu, respectively, being in possession of suoh estate, -’property, or 
<At t^ commencement <i£ this A^ “• / . 

evei^^hiit proprietor of ait eatate'e^ revenue-free property 
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of suoh estate or firoperty, or of an/ interest therein, respeotively on behalf of > 
the other proprietors thereof, at the comineftcement of this ,Aot, 

and every person being manager of an estate or reventto*free property, or of 
atty interest therein, respectively, on behalf of a propnetor thereof, at tho 
commencement of this Act, • * 

shall, if his name and the ohafactpr and extent of his interest have not 
already been registered, make application in the manner horoinafter provided fop 
the registration of uis name and of the character and extent of his interest ns 
soch proprietor or manager, to uie Collector of the district on the geneml registeij 
*of which such estate or property is borne, or to any other officer who may hfivo 
been empowered by the Collector to receive such applibation, within ^pnoh time 
as the Lieutenant-Governor may fix as hereinafter provided. 

39. * The Lien tenant-Governor sBall, within six mouths from the commence¬ 
ment (ft this Act, fix for each district the date or dates before which siroH 
proprietors and managers, being in pfissesfeion of ostatos or revenue-free’ proper¬ 
ties, or of any interest therein, respectively, at the commencement oi this Act, 
shall be required to apply for registmtion of their names, and of the character 
and extent of their interests, under the last preceding section, and mKy at any 
time alter any date so fiyed, provided that no oaio so fixed shall bo later tliau 
five yeai^s after the said commencement. 

40. The liientenant-Govemor may in ai^ district, for the purposes of tho 
last preceding section, fix different dates in respect of estates and revenuo-lVee 


properties, or in respect of different classes of estates and revenue-free propei'tius, 
or in respect of different portions of the district: 

Provided that no person shall incur any penalty or disability under this Act 
for failure to apply for registration of his name as ^juch proprietor or manager 
as aforesaid, until after the lapse of six months* from tho date on which tho 
notice prescribed by tho next succeeding section shall havcj been published in 
respect of his estate or property, or in respect of, the class of (states or revenue- 
free properties within which Ijis estate or property falls or in respect of the 
portion of the district in which his estate or revoime-froe property’is situated. 

41. Every date fixed by the Lioutenant-Gov«y*nor as proi^dod in the two 
last preceding sections shall be published by a notice in the Calmlta Gazette; 

and also by notices to be posted np , 

at the court or pffice of the Judge, the Magistmto, and the Collector of the 
district, in respect of which such date is fixed, * •* 

at the court or office of eveiy Moonsif, Sub-divisional Officer, and Sub^j 
Registrar of Assurances in such district; * 

and at everj%police-8tation in sucli district; 

and by proclamation to be made*by beat of drum at, the hoad-qnarters of 
such district, and in every place in which a ^ub-divisional office is i^tnated, and ' 
in snob oth^r places as the Lieutenant-(governor may direct. * 

The officer in charge of every court, office, and policefttaiiott, at which a , 
notice is required to bo posted up undbr this section shall certify to the Collectei^ 
tho date, on which the notice was so posted np at his court, office, or 
station, mnd the latest date so certified shall be deemed to bd the date Af;,. 
pttblica^n of tfi?P notice for the*pnrposes*o£ the two last pTfcedia|' sec^onsri 

42. ^very person succeeding, after the oommenoement of this A^t, 

propriet%fy right in any estat| or revenue-free propenfcy, whether ^ ’ 

inheritaachi gSt, Or otherwise} ■ - 'V:' 

eyeiyjl^t proprietor of an estate or reventie-free property, 
after etrch ooilitoncement of such estate or property, or cl apy 
'hBBenoliveV. rm^tohalf of the other ‘oronrietora i ' 
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and every person assuming charge after Vmch commeocemeht of any estate 
or revenue-free property, or of any interest therein respectively as manager, 

shall, within six months from the date of such snocession or assumption of 
charge, make application in the manner hereinafter provided to the Collector of 
the district on the general register of which such estate or property is borne, or 
to any qijtihei^ officer who may have been emfioworod by such Collector to receive 
snob appheations, for registration of his name and of the charactor and extent 
of his interest as such proprietor or mhnager. 

43. Notv ithstanding anything contained in^section 38 or the last preceding 
section, the Lieutenant-Governor may in any district exempt proprietors and, 
managers gf all or any estates which are liable to pay less than twenty rupees of 
laud revenue annually, and pyopriotors and managera of all or any revenue-free 
properties which consist of less than fifty»acres of land, from the oblWtious 
imposed by tbis'Actdn respect of applying for registration of their names, and 
may at any future time withdraw such exemption and require such pro¬ 
prietors and managers to register their names. 

44. Every person who holds a mortgage of any proprietary right in any 
estate maj^ apply to the Collector for registmtion of his name as such mortgagee, 
and of the interest in respect of^ which he is such mortgagee; and in such 
application shall specify whether he or the mortgagor is in possession. On 
receipt of such application the Collector shall proceed, as far as possible,* accord¬ 
ing to the manner hereinafter prescribed in respect of applications for regis¬ 
tration as proprietor. 

4b. Any application for registration under this Act may be presented by 
the applicant or by some person duly authorized by him in that behalf. 

46. If the applicant undei* section 38 or section 42 is a joint proprietor in 

charge as aforesaid, or a manager, he shall in his application specify the name of 
the person or persons on behalf of whom he is in such charge or on behalf of 
whom he is mauagex*, and tlie character and extent of the interest of every such 
person. , 

47. If tUs application under section 38, or section 42 be for registration of 

the name of the applicant as nq^inagor appointed by the Collector, the Court of 
Wards, or by any Civil or Criminal Court, the Collector shall register the name of 
the applicant, on proof bei^ produced to his satisfaction that the applicant has 
been so appointed to be such manager. ^ 

■ If'‘ the application bo for registration otherwise than as manager ap¬ 

pointed as mentioned in the last preceding section, and if it sets forth oirenm- 
Btances which would justify the Collector in registering the name of the person 
whose z^me is required to be registered, or if after further inquiry the Collector 
considers that such circumstances exist, hejshall issue a notice requiring all per¬ 
sons who object to the registration^ of the name , of the poison whose name is 
required to be re^stered, or who dispute the character or extent of the interest 
in respect of which is required to Jxe registered, to give in a written statement 
of their objections, and to appear on a-day to be spodified in such notice, not 
being less than one month from the date of the publication thereof. 

Such notice shall be published by sMAing a copy of the samsiipn or at 
all the following places;— . ' a 

(a) the zemindari kutchery (if any) of the estate or other place at which 

the rents are oiidinarily received; 

(b) , itome conspicuous place'in at least one village appertaining tO''the estate 

to which the application relates, and if the estate con^^rises lands 
situated in more than one local division, then in at le^t one village 
in each local division coutamihg such lauds; / 
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(e) the office or court of every Collector, Sub-divisional officer, JudjEfe, and 
Moonsif, within whose jurisdiction, and every police-station witliin the, 
juiisdiotion.of which any of the lands to which the application relates 
are known to be situated 

50. If the application alleges that *the applicant has acquired possession of 
the interest in respect of which he applies to be registered by transfer any ' 
living person, a copy of such notice shalf be served on the alleged transfer by 
tendering to the person to whom it may bB directed a copy thereof attested by 
the Collector, or by delivering Inch copy at the usual place of abosie df snch per- 
dbn, or to some adult m&le member of his family; or in case it cannot bo so 

* served, by posting such copy upon solue conspicuous *part of the n^al or last 
known place of abode of such person. • ^ 

lu’oase such notice cannot be served in any of the ways hereinbefore men¬ 
tioned,”it shall be served in such way as the Collector issuing such notice may 
direct. * • 

No fees or other costs shall be payable by the applicant in respect of the 
service or publication of the notipe prescribed by this and the Idst preceding 
section. ^ « * 

51. No irregularity or omission in tlfe publication or service of notice as 
required by the three Idst preceding sections shall affect the validity of any 
proceedings under this Act, unless it is prov^ to the satisfaction of the Collector 
that some material injury was caused by such irregularity or omission. 

52. On the day fixed in the notice issued under section 48, or as soon 
thereafter as possible, the Collector shall consider any objections which may be 
advanced, and make snch further inquiry as appears nccessat^ to ascertain the 
truth of the alleged possession of, succession to, or transfer of the estate, revenue- 
free property, or interest therein, in respect of which registration is applied for; 
and if it appears to the Collector that the possession exists, 

or that the succession or transfer has taken place, and that the applicant has 
acquired possession in accordance with succession or transfer, 

but not otherwise, * • 

the Collector shall order the name of the applicant to be registered in the 
proper registers as proprietor or manager of the said estate, revenue-free pro¬ 
perty, or interest therein. ^ 

Provided that any person to whom any proprietaiy right in an estate has 
been mortgaged, may be registered as mortgagee-, whether ho* be in actual 
possession or otherwise. . 

53. For the purpose of the inquiry mentioned in the last preceding section, 
and of every inquiry held under this Act, the Collector may summon and enforce 
the attendance of witnesses and coi^Lpel them to give evidence, and compel the 
production of documents by, the same means, and, as far as possible, in the same 
manner a#is provided in the case of a civil court by the Codevjf Civil Procedure. 

64. All costs of any inquiry or |>roceeding held befoae the Collector nudw 
this Act shall, exceptf as provided in section 60, bo payable by the parties con¬ 
cerned. and the Collector may pass such orders as he shall think fit in resp^t 
the parent of such costs., , , 

5|f If tm^appUcant’s possession of, succession to, o» acquisition 
of, the Vtent of interest in respect of which be has applied to be fegistere^ i# - 
disputejby or on behalf of any person making a conflicting claim ih ^$p«^ 
thereof,^d if the possessioif of the applicant in accordance with his 
is not pr^^d to the satisfaction of the Collector, the Golleotpr shall dhtergiine 
summarily right to possession in respect of the interest in dispntt^ahd e^ali 
deliver •^ofiliiion accordingly, and shall make the necessarv entrv thn 
registers; 








,%>pHoa^|^*8 |»oM 0 sSioii of smy extent of intei^est in aooox’d- 
not disfmt^f^r'if.e'aoli possession be pi^oved to the 
0^ )bhe Colleoto# may register the said applicant’s 
ext^t of interest, and ihay'lt the same time make a reference 
er (i|}T 0 ndod to tho oiviV court ioj; dcwrmination of any dispute as ip 
extent of jhterest in jespeot of which the li,pplicai)t has applied to bOi 
btttin.TOspectbf 'whidh the rigl?fc of ffeeii'applicant to be registered is 
sSid is imt proved the satisfaction of the Collector., ^ ^ 

^ In any ^ case 0# disputed possession of, succession to, or aoqniUtion by 

^xllStosfefe pf, ^e extent of any interest in reject of which application ii^ made 
^inlander the last preceding section, the Collector may appoint a receiver to collect 
: ihe renti of the extent of interest in dispute, and from the sums so collected 
shrill be paid the expenses of management and the revenue due to the Govern* 
nheut; and the, 'Surplus shall ^be Ijeld in deyjositin the tJollector’s treasury, and 
ehall be paid over to the person who sliall be registered by the Collector, or 
undm* tbe order of a civil court, in respect of the extent of interest in dis^^ute. * 

^7. Every order of a CoUeotOff passed under the first clause of section 55 
shall be of the same force and effect as an order passed by the Judge under seo- 
iion 4 of Act XtX of 1841 (an Act for the protection of movmbJe awl imimveable 
property agamd wrongful possession in cases of sitcceswn), determining saramarily 
the right to possession and delivering possession accordingly; 

and no proceedings shall be taken by any*civil court nnder tbe said Act i;n 
respect o£ any claim or dispute which has been determined by an order of the 
Collector as aforesaid. 

58. In making a reference to the civil court under section 35, the Collector 
shall state for the information of the said court i» writing under his hand 

(1) the nanje of the estate or revenue-free property to winch the reference 

applies, together with the numbers which it bears on the general 
reipster and (if an estate) on the revenue-roll of the district; 

(2) the names of all the persons who now stand registered on the general 

register%s proprietors, raanageis, or mortgagees of* such estate or pro¬ 
perty, with the character and extent of the interest irfrespect of which 
each stands registered; , 

(3) the name of tbe applicant for registry; 

^4) <«the character and extent of the interest in dispute; 

(5) the circumstances of the case as*£ar as they are before the Collector, 
aitd tli|^ reasons which have led him to nuike the reference.« 

^ 59. On receipts of such reference the said principal civil conrt of the dis* 
irxet' loitay either jwoceod to determine the matter, or may transfer the matter fpr 
deierininatton to any other competent civil court in the district. The said prin¬ 
cipal usivil court, or the court to which the master is. transferred, shall igite the 
ipwties concerned, auAgive notice of thqtime at which the raatbj.;/wiU bq,heard} 
add. after expiration of the time so fixed, shall determine summarily the' right to 
l^e^on in respeet of themterest in dispute (subject to regular suit), shall 
deliver pdssft^on accordingly. • -. - 



eait can be datsTmihed, such Judge zna;y> apjifnnt* omat^oira 




fot the care of prpppjiy, . 
in^ seotione 6 to 13 (boifix iiic|itifiriV«x), of'4ot 

mi_ _ . * m ‘V< ' 1 .'\Uf . 1 - * .1 _..... .tj_ . 


61. The said Court jria^i^ch ■o?ldbr 
the payment by the partibe of thooost of the- inqBify'4a4-TO^iee^ * - > ,; 


Provided that, no costs eball be'Jecovemlile fro'^ thb^jSwi||^ef op,ee^ 
the issue of notiooa citing thb partieB au^^ihxmg » dftttf'fdf 
the case. " ■ • . 








Gii. The summary deeiisiQ:| df the CoSrt under section 59 sh*dl\ 
effect than that of settling .the actual possessioh; b^t for this pur|N>^0 | 

-.final, not subject to any appeal or order for revieir. ‘ . 'i; 

63. The Court shad oertifj^to the Collector its detemi^natiou as ijp 
of possession, and .the Collector* shs>ll thereupon mal^ the necessary eiitirife»1||| 
proper Registers. . . * ' , 

61. Pees at the following rates shall be letiodr by* the OollectQif on thSu-j 
registry under this Act of any tiunsferr-’ ^ 

(1) In the case of revenue*paying lands, one quarter or four anfias per 

centjim on the annual revenue payabletto Govornmout fromjihe extent 
of interest transferred ] 0 "** 

(2) in the case of revenue-free lands, two and a half per centum on the 
•.i. amount of the annual produce of 'the extent of interest transferred, 

such annual produce being tlie*’amottnt of the rents rcceivea and 
receivable on account of the year preceding the year in which the 
transfer may be registered; 


provided that no fbe for ^he registry of any one transfer shall exceed one 
hundred rupees. «» 

Such fees shall bo levied from the person fn whose favour the transfer is 
registered. 

All fees levied under this section sliall^ bo carried ,to the aooonnt of 
Government. 

66. Whoever, being reqmred by this Act to apply for th* rogistration of 
his narae'aud the'ertent of his interest in any estate or revenue-free property, 
voluntarily or negligently omits to make such application within the prescribed 
time, shall be liable to such fine as the Collector may think fit to impose, not 
excee<ling one hundred rupees for such omission, andf to sueb^urther daily fine as 
the Collector may Ihink fit to impose, not exceeding fifty rupees^for each day 
during which such person shall omit to apply for such registration after a date 
to be fixed by the Collector in a notice requiring such person to apply for 
registration. ^ 

Such notice shall be served ii^the manner prescribed in section 56; and the 
date before which such persop is required to apply for registration shall not be - 
less than dhe month after service of such ndtice. • • 

66. The Collector may proceed- frbm time to time to levy any amount which 
has become due in respect of any speh fiife, notwithstanding that an appeal, 
against^^he order imposing such fine may be ponding. 

Pi^vided that whenever the jimount levied under any such order shall httt%, ,' 
exceedsH five Httadred rupees, the Collector shall report tha case specially 
CommiSioner of the division, and no further levy in respect of sxmh ■ 

ot&rwise than by authority of the said Commissioner. ; f \ 

dy.^lJotwithstanding tftiything contained in lecticm ,65, piq J 

impost Collector under the said section on any person bn the 
ahoh p^tao^ps failed make application for regiattetion ol.hk,nan||| 

i^he liienteimtrGoTerimr-imdir'iteptiOn '.-I'! ‘ 
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0)0 on the the^ enoh person has failed to apply for registration of his 

name ^vithin the time prescribed by shciion 42, 

if such person shall, at any time after the expiration of the time fixed or 
prescribed as aforesaid, of his own motion, and otherwise than after the issue of 
a requisition by the Collector in that beiiaWi^ present such application as is requir¬ 
ed this Act for the registration of his name, and of the character and extent 
of his interest. 

68. Save as is provided in section 90 of the ^ode of Criminal Procedure, all 
the recorded proprietors and managers of an estate or revenue-free property 
shall be deemed to be jointly and severally^ liable for the discharge of any duties* 
ahd obligajtions which af^ by any law for the time being in force imposed upon 
the proprietors of such estate, or property; « 

and all persons who are required by this Act to apply for registration shall, 
from the date on which the obligation so to register is imposed on them respec¬ 
tively by this Act, be deemed to be liable for the discharge of any duties and 
obligations which are by any such law as aforesaid imposed upon the proprietors 
of the estate or property in respect of which they are required to apply for regis¬ 
tration re^ectively. 

PART V. 

* Op thb dpbtsting op sepaiute accounts in bbspbct op shares.^ 


69. Notwithstanding anything contained in Act XI of 18t59 (an Act to improve 

law relating to sales of land, from the commencement of this Act no 

separate account shall be opened under the provisions of section 10 or of section 
II of the said Act in respect of the share of any applicant under the said sections 
otherwise than for a share' corresponding with the character and extent of 
.interest in the estate in respect of which such applicant is recorded as pixjprietor 
ttv manager, under‘^is Act. 

70. When a proprietor of a joint estate, who is recorded as proprietor of an 
undivided interest held in common tenancy in an;^ specific portion of the land of 
the estate, but not extending over the whole estate, desires to pay sepamtely the 
share of the Government revenue which is due iu respect of such interest, he may 
submit to the Collector a written application to that effect. The application 
must contain a specification*' of the laud in which ho holds such undivided 
Interest, and of the boundaries and extent thereof, together with a statement of 
nils amount of Government revenue heretofore,paid on account of such undivided 
interest. On the ^receipt of this application the Collector shall cause it to be 
published in the manner prescribed for publication of notice in section 10 of 
-Act XI <#1859. 

In the event of no objection being urged by eny recorded co-sharer within 
ml weeks from the time of pnblicati'on, the Collector shall open a separate 
aoGount with the apiptJioant, and shall credit separately to his share all payments 
made by bim on account of it. • 

The date on which the Collector records bis sanction to the opening of a 
ye|>arate accbpnt shall be held to be that from yrhiebihe separate liabiliti^ of the 
slmie appUcant,^^ , « <^4*^ 

‘73L potion 12 of the said Act Xlof 1859 shall apply to every application 
made under last precedmg section; and the effect and consequences of open- 

mg a sSpt^te^ account under the last preceding^ section shall be such and the; 
as are described in section 18 and in section 3.4 of Act XI of 1859. 

■ 72. Whenever any share in respect of Which a separate account has been 
by the Collector under section 19 or section 11 of the jifid Act XI of 
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1869, or mnder •section 70, shall* no longer correspbnd the character 
and extent of. interest held in the cstato*by any one proprietorfjt manager, or 
jointly by two or more proprietors or managers, any proprietor or manner whoso 
name is borne on the general register under this Act as proprietor or manager of 
any interest in the share in respect of •which anch separate account is open, may 
submit to the Collector a written application setting out the circumstanqfis nndejc 
which such share no longer corresponds with the extent of interest held in the 
estate hy any recorded proprietor or manager, or jointly by two or more recorded 
proprietors or managers, and specifying the manner in which such share ha# 
become broken np and distributed among the proprietors of the estate, and pray*! 
ing that the separate account standing* open in respect of such sha^ shall be 
closed, and, if he so desire, praying tltat another qpparate account be opened in 
respect 6f any other share or shares which were wholly or partly included in the 

share irif respect of which the previous separate account was^pon. 

• • 

Illustration. 


In a certain ©state separate accounts have been opened under section 10 of Act XI of 
IS'SD for the 4 annas share of A, and also for the 5 annas share of B, tho aocounis of the re¬ 
maining 7 share being kept jointly in the uan\ps df tho remaining proprietors 0, D, 
and E. 

In course of time X has inherited A’s 4 annas share, and also O’s interest in the 7 annas 
share, wMoh amounted to 3 annas; X has also acauired by purchase 2 annas out of B’s 5 
annas sharo, so that the interests in the estate are iiwir distributed as follows 
X ... ... 9 annas. 

B ... ••• ••• ® i> 

BAB I.. ••• ^ *• 

X, if a recorded proprietor of the estate, may apply to the Collector to close tho separate 
acconut which is open in respect of A’s 4 annas share, and also tho separate account which is 
open in respect of B’s 5 annas share, as neither of these shares corresponds with the extent 
of interest hold by any one proprietor, or hold jointly by two or more proprietors in tho estate; 

and in tho same application X may apply for tho opening of a separate account in respect 
of the 9 anpas share which he now holds. • . * 

Any of th .0 other proprietors mi^ht slso mako a similar application. 

73. On receipt of such application the Collector shall cause h copy of the 

same to be published in the manner provided in section 10 of Act XI of 1869 ; 
and if within six weeks from the date of such publication no objection is made 
by any other recorded proprietor of the estate, thc^oollector shall clo% the se¬ 
parate account which then stands open, aCnd shall open a separate account with', 
the applicant as i-equired by him, under section 10, or section 11 5f Act XI pf, : 
1859, or under section 70, as the case may be. , , ,, . 

74. If any recorded proprietor of the estate, whether thef same he held in 

common tenanej* or otherwi-se, object that the share in respect of v^ich'any. 

account is open fis aforesaid has not been broken up, and does stiU coxv 
respond with the'character and extent of ipterost held by any^one proprietor at, 

manager, o? jointly by two or more proprietors or managers, 

or object that the applicant has no right toi,the share clamfbd by him, or i^iat 
trs interest in the estate is less or other than that elaimed hy him, 

' or (when the applioalion is in respect of a specific portion of the land of an 

estate % in respect of an'undivAded interest held in common tenanqy,in anj 
specific pdi’tiouofSihe laud of thS estate,) *ofcjeot that the aiflouut df 
* r’^nuaAated by thh applicant to have been heretofore paid on aocotot of 
portion df land, or on account of tho applicant’s unAivided interest 
not the ampnnt which has Been recognized by the other sharers as: th.o Ubivi^; 

ment revenSs# thereof, ■ , , mu 

the Qolwjfer shall refer the parties to the civil court, apd sl^U g*®*, 

oBedihg# unti^^ q’o^slaon at issue is judicially determined. ’ 

S7 
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PART VI. 

Miscbllanboub. 


78. Th.© Collector shall BoppAy an*eatract from any i-egister mentioned in 
this Act to any person who may apply for the same, subject to the payment of 
snoh fees for searching and copying as in ay be prescribed by the Board. 

76. If in any district any registef prescribe^! by this Act has nbt been pre¬ 
pared And kepd np in the Ternaonlai- language and c|iaracter of the district, the 
Collector shall be bound, together with any English extract which may ba 
famished,under the last preceding seotiont to furnish a translation of the same 
in the vernacular lan^age <and written in the vernacular character of such dis¬ 
trict to any one who may demand such tSnuslation, and no further charge shall 
be made in respect of the furnishing of such translation than might have been 
charged in respect of the English exti%ict furnished under the said section. 

77. change shall be mifide by order of competent authority 
in the names of the recorded proprietors or managers of any estate or revenife- 
free property, or in the chaiacter or extent of the interest of any such proprietor 
or manager as entered in any register mentioned in this Act, so soon as the order 
under which such change in the entry may have been made shall have been.confirm- 
ed on appeal, or so soon as the period for presenting an appeal against such order 
shall have expired without the presentation of an appeal, the Collector shall 
cause a notice of sfich change to be posted up at his ofiice, at the office of every 
sub-divisional officer within whose jurisdiction any lands of the estate or revenue- 
free property concerned arc situated, and at such places as he may think fit on 
itho estate or property; and every such notice shall set out the name of every 
proprietor and manager of the estate or revenue-free property concerned, and the 
character and extent of the interest of every such proprietor and manager as it 
stands recorded oif the general register on the date of the issue of the notice. 


78. No person shall be bound to pay rent tp any person claiming such rent 
as proprietor,* or manager, of an estate or revenue-free property in respect of 
which he is required by this Act to cause his name to be registered, or as mort¬ 
gagee, unless the name of such claimant shall luive been registered under this 
Act; « 

a^ '^no persou being liable to pay rent to two or more such proprietors, 
jjaanagers, dr mortgagees bolding in common tenancy, shall be bound to pay to 
any one such proprietor, manager, or mortgagee more than the amount which 
beSirs.tAe same proportion to the whole of snch rent as the extent of the interest 
in respei(^ of which such proprietor, manager, mortgagee is registered bears to 
Autire estate or revenue-freo property, <, 

receipt of any proprie^r, manager, « mqjr^agee, whew^ name and 
|]^e. latent or whdse interest is registered^nndor this Act, shall afford rail indem- 
hjify to anyj>eri^ lihying rent to suph proprietor, pianager, or mortgagee. 

, 80. Whmiever any sum of money shall be pa^ble by tbe Oolleotor to the 
pre^etors of an^y estate or revenue-free property jointly (otherwise than under 
^le J^nd Acqnisitioii Aci^ 1870), the Oolleotorun^ my to any one or moas.redot4- 
^ ^rqi^l^ors br managers thereof respectively rach portion ofche said^ sum ta 
Jt^^^portionate to the extent of the interest in mspect of whio]hl6ftdh stidh 
ecr manager is ^.registered, and the reoeipt^nf each such pre^rietor pr 
manti^' shall aiE^d fall indemnity to the Colleetor in respect at any sum .1^ 
paid. ‘ ; . “' ' , ^ ^ \ ' ' ' "' 

V. Bl. contained m the thr^ee last j^recedii^ sections! shall hold td 

the' of .any^'writteu'ecmtrabt, ot td..{ii!ev<m|^ 
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dooming himself ^nUtled, to any sunt of money from recovering sueh sum by duo 
process of law from any other person who Ivu) received the same. 

82. Every amount which may become due to the Collector under the pro- 
visions of this Act in respect of any expenses incurred, of any fees payable, 
any notices served, of any costs payable by any party, or of any fines imposed, 
shall be deemed to be a demand under section 1 of Bengal Act VII of 1868 («» 
Act to malee further provision for the recovery of arrears e/ land revenue,aMpttblio 
demands recoverable as arrears of land reveifue), and shall be leviable as such. 

83. The Collector may by%i. notice require the proprietor or jpanagor of any 

^estate or revenue-free property to name such estate or property by a distinctive 
name, Md in case , of failure of sucb proprietor or mjanager to comply with the 
requisition within the time filled by the Oollector, may name sucH estate or 
property. j • 

84(f The Collcotor may, by a special or a general order, delegate to any 
Assistant Collector, Deputy Collector, or Sub-Deputy Collector, the poHormance 
of any duty, and the exercise of any function, which the Collector is required or 
empowered to perform or exercise under this Act, except in respect rrf appeals; 

And any Assistant, Deputy, or Sub-Deputy Collector to wltoin any duty or 
function is so delegated may exercise all the flowers of a Collector under this Act, 
except in respect of appbals. 

85.* Every order passed under this .^ct by any revenue officer below the 
rank of the Collector of the district (not being an officer specially vested with 
appellate powers as hereinafter mentioned) shall bo appealable to the Collector of 
the district, or to any officer who may have been specially vested by the Govern¬ 
ment with special appellate powers in this behalf, 

and there shall be no farther appeal from any order so passed in appeal cop- 
firming the order appealed against, 

but an appeal shall lie to the Commissioner of the division against every 
order so passed in appeal which modifies or reverses the ordey appealed against. 

Eve^ order passed by the Collector of the’district, or by any officer specially 
vested with appellate powers as*afore!!)aid, being passed othovwis&tlian on appeal 
from the order of another officer, shall be appeSiable to the Commissioner of the 
division. * 


Every appeal to the Collector shall be presented within fifteen days of the 
date of the order a;^aled against; • * ^ 

and every appeal to the Commissioner shall be presented tobthe Commia.) 
sioner, or to the Collector for transmission to the Commissioner, within thirty 
days of the order appealed against; 

and every appeal presented after the lapse of the time fixed by this section 
may be summarily rejected, unless efficient cause shall bo shown to ther satisfab- > 
tion of the appellate authqrity for admitting the appeal after the lapi^ of 
such time.* • • f , 

Every order passed b^ any officer subordinate to a Qpmmisstoner shill bh 
subject at any time to t-evisioir and nmdification by such Commissioner; * >'' 

and every order passed by any such officer or by such Commissioner shall be, 
subject it any time to revision and modification by the Board. , p 

86^ In colOftiLting the period of limitation preseribed lor an,appea|ithB» 
on wbiei the order complained of was made, and the time r^nisi^s 
a copy c» the same, shall be excluded. )' 

o7. Lieutenant* Gollemor may from time to time vest any i 

than the wlleotor of the district with special appellate poweirs ttnoeir tb|l? 
and evew’^cer so vested shall be competent to'hear and.d®®lde.any.ii^^ 
1&. p31eetor of the district w. oomneteat 'W heat a&d dedde uadet 
■IhisAet^ ■ 
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88. Within fonr months of the date on "whioh this Act domes into force, 
the Board shall make general rules consistent with this Act to regulate— 

the form in which registers under this Act are to be kept; 
the procedure as to the presentation, admission, and verification of appli¬ 
cations for registration jandei: 'Part lY, and as to inquiries under 
section 52, * 

and generally for the purposes of this Act. 

The Board may ipom time to time'ljancel or lUter any such rules. 

89. Nothing contained in this Act, and noting done in accordance with 
this Act, shall be deemed to 

(a) preclude any person from brining a regular suit for possession of, 
' or for a declaration of fight to, any*immoveable property to which 
ho may deem himself entitled ? * 

(&) render tltie entry of any land in the registers under this Act as 
revenue-free an admissioir on ftie part of Government of the right 
of the person in whose namo such land may bo entered, or an 
“ admission of the validity of thejtitle under which the said land is 
* held rovonue-free<i 

(c) affect the rights of the Government or of any person in respect of 
any immoveable property or of any interest, except ns otherwise 
expressly provided he?*ein. 

SOHEDULB OF Bh^pULATIONS REPEALED. 

See Sectmn 2. 


Kniuber and year. 


XIX of 1708 ... 

(I 


XXXVII of 1793 ... 


XLVmV 1798 ... 


Snbjoct or abbreviated 
title. 


Extent of repeal. 


Non-badsbahi lakhiraj 
grants. 


(Eadshahi lakhiraj grants. 


A Bcgalation for forming 
a qainqneiinial rogiator, 
&c. 


Sections 21, 22, 29 to 34; sections 36 to 
41: BO niaoh of sneiions 42 and 43 as have 
not been repealed; sections 44 to 46, all 
iiiclnsive. 

Sections 16 to 18, 24, 26 to 29, 31 to 33, 35, 
36, BO mach of seotiou 37 as has not been 
rep<»aled, aootion 38, bo much of section 
39 aB has not been repealed, sections 40 
to 41, all inolusive. 

• 

Sh much as has not been repoaled. 


LVIIIof 1796 


(Granting to the Colleo- So much as has yot been repeolod. 
tors a commission on the 
jutnma of certain lauds. 


. XV of 1797^... Levying fees, Ac. 
V111 of 1800 ... Pergnnnah register 






PART X. 

THE PARTITION ACT. 
ACT NO. VIII OF 1876,. B. C 

N. fi,—Seo Section 195 Cl. (dl). 




ACT Till, 1876, B, 0.3 


THE TABTITIOSr ACT. 


757 


ACT No. Vin Of 1876, B. 0. 

Passed bt the LiBtrTBNiirT-GoTEBKOB of Bengal is OotrsciL. 

{^'Received the assent of the Ideutenan^Qovernor on the 26th August 1876, and of 
the Qoverhor-Oeneral Tm the \6th September 1876.) ^ 

An Act to imhe better provision for th^ partition of estates. 

Whereas it is expedient to consolidate and amend the la# relating to the 
• partition of estates; It is enacted as follows;— 

• ^RT i. 

Preliminabt. 

1. This Act may bo called the.“ Estates’ Partition Act, 1876.*' 

It extends to the territories fpr the time being under the administration of 
the Lieutenant-Governor of Bengal; * • 

And it shall come into foi-co from the dAto on which it may bo published in 
the Calcutta Gazette u^th the assent of the Governor-General, which date is 
hereinafter referred to as the commencement of this Act. 

2. On the commencement of this Act, the Regulations and Acts specified in 
the schedule hereto annexed, to the extent mentioned in the third column thereof, 
shall cease to have effect in the territories subject to the Lieutenant-Governor of 
Bengal, save so far as they repeal or modify any other Regulations or Acts, and 
save so far as regards the partition of any estate which shall be ponding at the 
time of the said commencement. 

The partition of any estate which shall be pending at the time of, the com¬ 
mencement of this Act shall (except as provided in the next succeeding section) 
proceed and be completed in the same manner as*if this Act had not been passed. 

3 . The provisions of this’Act, so far as they relate to the continuation of a 
partition from the point which it has reached, or to the staying of the partition 
of an estate, or to striking a partition case off the file, may be applied, at the 
discretion of the Collector, in all cases of paitition of estates pending at the 
time of the commencement of this Act; provided that, J?efore applying such 
provisions to the continuation of a partition, the Collector give duemoticCin each 
case to the parties concerned thatjsnch provisions will be applied. 

4. In this Act—unless there be something repugnant in the subject or 
context— ^ 

(i) “ Amin ” means a persoi^who is appointed by the CoUectortir Deputy 
Collector to maJee any megisuTement, survey, or local inquiry, or to prepare the 
papers shewing the result of any measurenSent, survey, or loosd inqhiiy. 

(ii) “ Applicant ” means any peilon who has applied to the Collector under ! 

the provisions of thfh Act for tbei separation from the parent estate of lan^ 
represeloting his interest in snch parent estate, and for the assignment to him of " 
snob I^nds Ss a separate esthte liable for a demand of land revenue distinct from [ 
that foiTphich the parent estate is liable • • i ^ 

(iiil “ Assets, of land ” include the rental of the land with respftct tjO Trl 3 li(;|ii;b ! 
the bxd|[ession is used, and all profits derived by the proprietors out of suoh 1 -, 
from i:^is of pasturs^, foifsis-rights, fisheries, an^ all other legal sout^;,.: 

Assets of an estate” mean the assets of all land included inau^iiestala 
\Board ” means the Board of Revonue for ^e protiaoes f<W;tiiA; 

;beifig siihje^ to liieuteoant-Oovernbr of Bengal, • ' < 
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(yi) “ Chapter ” means a chapter of this Act. t 

(Tti) ** Deputy Collector ” includes any Assistant Collector, Deputy 
Oolleotor, or Sub-Deputy Collector whom the Collector may appoint (as he is 
hereby empowered to do) to effect a partition and allotment of assessment under 
this Act, or to conduct any of the proceedings connected with such partition and 
allotment. 

(viii) “ Estate ” means all lands which are borne on the revenue-roll of a 
Collector as liable for the payment of one and the same demand pf land revenue. 

(ix) “ Jo,int undivided estate ” means all lands which are borne on the 
i^venue-roll of a Collector as liable for the payment of one and the same de> ^ 
mand of land revenne, and of which two or more persons are proprietors. 

(x) Land ” does not include the houses an^ buildings standing thoreon. 

(xi) “ Lieutenant-Governor ” means ^he Lieutenant-Governor of ‘Bengal 

for the time being, or the person acting in that capacity. * 

(xii) “ Parent estate ” means any estate for the partition of which pro¬ 
ceedings may be in progress under this Act, or of which the partition may ^ve 
been effected under this Act. 


(xiii) “Proprietor” includes every person who is in possession of any 
estate under partition, or of any poition of such estate, or of any interest in such 
estate, or in any part of such estate as owner thereof, whether such pei’son be or 
be not a recorded proprietor of the pstate. * 

(xiv) “ Recorded proprietor ” means a person whose name is registered on 
the Collector’s general register of revenue-paying lands as proprietor of an 
estate, or of any share or interest therein. 

(xv) “ Section ” moans a section of this Act. 

(xvi) “ Separate estate ” means any distinct estate which may be formed 
by the partition of a parent estate under this Act, or for the formation of which 
proceedings may be in progress under this Act. 

(xvii) “ The flollector ” means the Collector of the district on the revenue- 
roll of which the estate under paAition, or which it is proposed to bring under 
partition, is borne, and includes any ofEcer whom*thc Board may generally vest 
(as it is hereby empowered to do) with the powers of a Collector under this Act, 
and to whom the Collector of the district has, with the sanction of the Commis¬ 
sioner, delegated (as he is hereby empowered to do) any of his duties and 
functions in respect of the partition of any estate; and any oflBoer whom the 
Board may especially vest (as it is hereby empowered to do) with the powers of 
a Collector for the pul-poses of any partition under this Act. 

(xviii) “ Thu Commissioner ” means the Commissioner of Revenue to whom 
the Collector engaged in making the partition is subordinate. 

5. All partitions of estates which shall be ordered to bo made after the 
eommenoemeut of this Act, shall be made under the provisions of this Act, and 
no such partition made otherwise than under this Act shall relieve any lands 
from liability to Government for the total demand of land revenue assessed upon 
the estate of which they form a part. • 


6. The amount of land revenne a^essed on each separate estate shall bear 
the same proportion to the whole amount of land revenuo for which th§ parent 
estate was liable as tins assets of such s^rate estate bear to the whpi^ assets 
of the parent estate, , 

7. Mxoept as bereimfter otherwise expressly provided, the ftvemie the 
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fwxd if any l&ad is not let, butts held and occupied directly by the proprie- 
toi^ or any of them, the annual rent for*which such land mJ^ht reasonably h9 
expected to let shall be deemed to be the rental of such hind. 

Mx€epHon L—If the rent payable by the cultivating raiyats on account ot 
iny land shall have been determined by rfny oenrt of competent jurisdiction, or 
shall have been altered vijith the consent of the said raiyats at any tiows durin]^ , 
the said three years, the amount so determined, or the amount to which the rent 
may have been so altered, may-if the Collector think proper, be deemed to be the 
rental of the land. ^ • 

, Exception 2,—If any land is held on a permanent tenure which was created 
by all the proprietors or the estate, elhd which by anjf law for the tiqie being in > 
force is^ipotected against the purchaser at a Sale fos arrears of revenue, the rent 
^yable by the holder of such tenure Shall be deemed to bo the rental of such 

^afception 3.—If any land is held on*a tenure which, although not protected 
as aforesaid, is admitted by all the recorded proprietors of the estate^to bo a per¬ 
manent tenure created by all tlie proprietors of tbe estate, subject ‘only to the 
payment of an amount of rent fixed in perpetuity,* and of such paturo that the 
rent thereof is not liablQ to be enhanced under any circumstances by the proprie¬ 
tors of the said estate, or any person deriving his title from such proprietors, the 
rent payable by the holder of such tenure (whether he be known as talnkdar, 
patnidar, raukarraridar, or by any other designation) shall be deemed to be the 
rental of such land. 

Exception 4.—If any land be unoccupied, such amount as the Collector may 
determine, with reference to all the circumstances of the case, shall be deemed to 
be the inutal of such land. 


. PART 11.. 

Of t'hb eight to claim •riBTrriois'. * 

8. Except as hereinafter otherwise provided, every recorded* proprietor of a 

joint-undivided estate, who is in actual possession of the interest in respect of 
which be is so recorded, is entitled to claim a partition of the said estate, and the 
separation therefrom and assignment to him as a separate estate of lands repre¬ 
senting the interest of which he is in stich possession; provided that, and as far 
only as such partition, separation, and assignment can be made in accordance with 
the provisions of this Act. * 

Any two or more such recorded proprietors may claim that lauds represent¬ 
ing the interest%of all such claimants may bo formed into one separate estate, to 
be held by them as a joint uudivislcd estate; and every provision ot this Act 
which applies to* an applicant for partijjjon shall apply to any^two or more 
persons m^ng such joint claim. , * 

9. (a) If the interest of any recorded proprietor who ^Is entitled to olainpi 
partition as aforesaid is an undivided%hare in an estate held in common tenancy^ 
such pei^n shall he entitled^to have assigned to him as his separate estate lands. , 
of which I he assets shall beav the same proportion to the assets of the paCehl 
estate a« mis nndA'ided share ia*the parent estate bears to tite entire parent eshaib^i:.; 

(&> M the interest of such recorded proprietor is tlie propinota«yriiiilit!w^^ 
certain veoifio xaonsahs or lands forming part of the parent estate,' .ahil, 4 
^ever&lty, he shall ne* entiUsd to have snsigned. to 
i(e’«iaid mwaahs or lands., , ^ 

imtRWSt of such recorded propinetor pf an 

m ' ' ‘ ' ■- 
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parent estate, bnt not extending over the whole area of the pareht estate, he shall 
be entitled to have assigned to him as^ his separate estate lands sitaated within 
such specific monzahs or tracts, of which the assets shall bear the same propor¬ 
tion to the assets of snch specifio monzahs or tracts as his nndivided share in 
snch specifio monzahs or tracts beats to the entire monzahs or tracts.’ 

Provided that, if the interest of such recorded proprietor consists of snch 
undivided share in more than ono mouzah or tract, he shall not be entitled to 
have lands assigned to him in every snch mouzah ;,')r tract, but the Collector may 
assign to him a# his separate estate lauds sitaated in any one or more of the said 
monzahs or tracts, provided that the assets of such lands are in proportion to the 
aggr^ate cf the interests Which he holds in all snoh monzahs or tracts. 

(d) If such recorded proprietor holds in the parent estate more than one of 
the kinds of interest specified in this section, lands shall be assigned to Jhim as 
far as possible in accordance with the principles above laid down, 

10. Notwithstanding airything hereiulk'fore contained, no person having a ' 
proprietary jntcrest in an estate for the terni of his life only shall be deemed to 
be a perso)^ entitled to claim partition under iittis Act. 

I. L. R. 9 Cal.<244 ; C. L. B. lol. .. 

11. No application for the partition of a pennanently-settled estate shall be 
admitted, and if the application sha|l have boon admitted, no partition shall be 
carried out in accordance with such application, if the separate estate of any of 
thie proprietors would bo liable for an annual amount of land revenue not exceed¬ 
ing one rupee, until tho proprietor of such separate estate agrees to redeem the 
amount of revenue for which his estate would be liable, by payment of such sum 
as the Lieutenant-Governor may fix with reference to the circumstances of such 
estate. 

12. Whenever a division of tho lands of any estate has been made by 
private arrangement of the proprietors thereof, and iti accordatice with such 
arrangement each proprietor is in possession of separate lands held in severalty 
representing his interest in the estate, no such estate shall be brought under 
partition, and no partition of such estate shall be made under this Act otherwise 
than on a joint petitiou presented under section 101 or section 105 by all the 
prapi’ictors tboroof, ^unless such partition shall havo been ordered to be made 
oy a civil court. 

I, L. B. 7 Oal., 163 5 2 C. L. R. 134 

13. The Collector may refuse to admit an application for the formation of 
lands held in sevoialtj into a separate estate ; if in consequence of such lands 
being intermingled with those hold by other proprietors, the reault of the parti¬ 
tion would be to form out of a compact estate one or more estates consisting of 
jiloattered parcels of laud in such a way as, in the opinion of the Collector, to 
endanger the safety of the land revenue, ^d the Collector may at any lime refuse 
to proceed with a pa&tion which would have such a result;. 

But a partition may be allowed in such a case if the recorded proprietors 
shall agree to snch a distribution of land as shall make the estates formed by the 
partition reasonably compact. ‘ , 

Notl^iqg in this'section shall be snderstodd to prohibit'the partition into 
e^tes of a parent estate which before such partition is Hot compact 
and ooAsists only of scattered parcels of land. ^ 

14. No proprietor who has alienated any portion of Ms interest in 4n estate^ 

; .Of in a»yjpe$ifio lands of an estate, by private contract, with the oonditiod thlfit the 

‘ bb Uablp in respect of the interest acquired by him to psjy a epeci* 

iltQqu^ 0B,« speoifi^ shave thWhmd revenue for which tlm etctote is liaMe 
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(such amoani; oi^sliare being other^ihan the proportionate, amount or the propor¬ 
tionate share for which such transferred interest if formed into a separate estate 
would be liable under the provision of section 6 ) 5 

and no proprietor who has derived his title from any proprietor who has' 
made any alienation as aforesaid, • * • 

shall be entitled to claim a separation under this Act of the interest which 
ho continues to hold in the estate; 

and no such transferee ^ aforesaiJ, and no person deriving his title from 
such transferee, shall be eutitled to claim a separation of the interest which has 
, been so acquired; 

Provided that a separatioi^ of sucTf interests may bo made, if the parties con¬ 
cerned agree to w%ive the conations of the ftontracj; as regards the proportion of 
revonu^for which the transferor and^transfereo or their representatives respec¬ 
tively ^re liable, and to hold the estates which may be allotted to them respec¬ 
tively by the partition, subject to th 6 payment of such amount of land revenue 
as may be assessed upon them respectively by the revenue authorities under 
this Act, ^ * 

15. Notwithstanding that a parent estate may have been declared to be 

under partition as provided in section 31, any arrears of revenue 'accruing duo on 
such estate before the date specified in the notice issued under section 123 
may bS realised by sale of the parent estate as if such estate had not been 
declared to be under partition; and if such sale takes place, the partition pro¬ 
ceedings shall cease from the date thereof. » 

16. Nothing contained in the last preceding section shall be deemed to 

affect the provisions of sections 10, 11, 12, 13, or 14 of Act XI of 1859 (m.Aot to 
improve the law relating to sales of lands for arrears of revenue), or any provisions 
of any similar law for the time being in force in respect to the opening of separ.ita 
aecounts for different shares in an estate, and the protection afforded to such 
shares thereby. , * 

Provided that, if any sharq in Jiny estate is sold for its own arrears of revenue 
while such estate is under partition in accordance with the provistons of this Act, 
such share shall be S(»1<1 subject to the partition peooeediugs, which shall proceed 
as if no such sale had taken place; and the purchase# of the share sold may, 
from the date of such sale, oxcrci.se all the rights wlijch the proprietor whose share 
he has pnrchiissd might have exercised,'and shall be snbjecA to all the liabilities 
to which such propiietor would have been subject in respect df the partition 
proceedings. 

PART in. 

* • 

Op THB APPLIOATJON FOB THE PABTAtON ; THE ADMISSION OP AN ESTATE TO PARTI¬ 
TION 1^, AND THE DISCONXfNUANCE OP TTMC PARTITION PROCEEDINGS AFTER SUCH 

ADMISSION. , • ^ 

17. All applications for partitien shall be made to the Collector of the dis¬ 

trict QiH the revenue-roll of which thet estate is borr.e, and shall be made iti 
person,, er by duly antborised agent, on paper bearing such stamp as may V irst- 
quiredtJbV any l«ftv for the time*being in 4 forco. • * 

18.1 The application shall lie signed by the applicant, and shalf supply tbiii' 
followia^nformation in regard to the parent estate, ,So far as the paa^tioulsKiii 
known^ the applicant or c^ be ascertained by him:— 

(а) name of the estate; ' ' 

(б) dumber under which the estate is hoime w idle 
revenue*d|paud for which it is liable; • 
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(d) number tndw which the eita'te itf' home tfii the Odlleti^e genctel 
Wgietier of revenue.f>ftying lands; * 

(d) name and aMross of every proprietor, whether recorded or unrecorded; 
(ey the eharaoter and extent of the intemt of which each proprietor is in 
possession; < 

(f) ^ a specification of any lands hel^ bV all or any of the proprietors ol the 
parent estate in common with all or an;^ of the proprietors of other estates, and ol 
the rights of snob proprietors respectively in snolylands. 

19, Subje^tt to the provisions of section 61, every.applioation shall, if possi¬ 
ble, be accompanied by a copy of the rent-roll of the estate, by a statement of the ■ 
rents coltf^ted from such estate on behAlf of the applimnt daring each of the 
three years immediately preceding siiiBh application, and by oopips of any n^asnre* 
ment papers of the estate which the applicant may have in his possession,. 

The said rent-roll, statement and measnrement papers shall be attested by*ihe 
patwaris of the villages, if any, and evel-y such application, rent-roll, and state¬ 
ment shall be presented, subscribed, and veri&d as provided in section 52. 

If the Applicant is unable to produced rent-roll or statement as above 
required, fie shall state the reason such inability,, and the name and address of 
the pmrson who nas in his possession the information necessary for the prepara¬ 
tion of such rent-roll and statement, and the Collector may, if he shall ti^nk fit, 
require such person to produce suchi rent-roll and statement. 

20, If the application does not fulfil the requirements of the three last 
preceding sections, the Collector may reject snob application or may order it to 
be amended. 

21, If in the opinion of the Collector the application fulfils the said require¬ 
ments, and there appears to be no objection to making the partition, the 
Collector shall publish a notification of the application in the manner prescribed 
& section 134, and shall also cause copies thereof to be posted up at the 

, Court of the Judge of the district, at the court of every Munsif and aub-divi* 
Bional officer within whose jurisdiction, and at ejery police station within the 
jurisdiction of‘which any lands appertaining to the estate are known to be 
situated, and shairinvite any person claiming any proprietary right in the estate, 
who may object to the fiartition, to state his objection either *in person, or by 
duly anthonsed agent, on a day to be specified in the notification, not being less 
‘Stan thirty or mo^e^than sixty days irdm the date of the •pnblioation of the 
liotificatlon otf the estate. 

^ 22. Notice of the application shall also be served m the manner prescribed 
by' section 135 on* sneh of the recorded proprietors of the estate as shall 
not have joined in the application, and on any other proprietor awho may have 
been named in the application. . « 

23. If apy olnecdon be made to« the partition* by any |)erson q^aiming a 
proprietary right as aforesaid on or before, the day specified in the notification 
published under seotiftn 21, or at any^subsequent'time if it^hall seem fit to the 
^U^tor to admit such objection, and the 'Collector, on consideration of such 
^l^ectifm, shall Ims of opinion that there*is good and sufficient reason for rejecting 
application, he may reject the same, and in«that case shall record the grounds 
of. snob reieptioil, " * * * \ . 

j' it iho objeetion raises any question of the extent of interest, ^ dl right 
er between afiy applicant and any other per^n claiming to be a proprietor 
of tbe parent estate, and if it shair appear to the Oollectw snob .^ueatiee 
vhfsnot. bem^ alriM% determined by a Court of eompeteat Idrirfipiaoh, the 
, j(pril|*siilr hd44 sneh iiiqnhy as he may "deem necessary into the jqhjeotwm, 
that the ^p^eant is in'pbslesiioa of'thn 
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itiidtelil f&t the; 06 {>ftrfi;iiioa of wbioli has applied, nsay, instsead oi rajeeting ih« 
application as provided in the laat preceding section, 

(а) direct that the partition proceedings shall proceed for ^e porpose ol 
forming and assigning to the applicant a sepamte est^ in accordance with the 
eatent of interest claimed by liim in the jlarent estate; or 

(б) direct that such proceedings be postponed for four months. , 

25. At the expu'ation of the said four months, the Collector shall resume 
the proceedings, unless the pere^ who h& made the objection, or some oth«sr 
person, shall have obtained ah order from a civil court dirc^ing that snCH 
.proceedings be stayed, or shall be able to show that a suit has been institute 
tefore such court to try some question,*of such nature* that the Collector shall 
think fit to stay the proceedings until the question sliall have been finatly decided^ 
or untU^he proceedings in such oourtfin respect thereof shall have terminated, > 

26. No suit instituted in a civil court by any person •claiming any right 
or title in the parent estate, after the* lapSb of four months from the' issue of am 
order of the Collector under clauses (a) and (b)' of section 24, or after the lapse 
of four months from the issue of \ti order of tlie Collector undef section 31 
declaring the estate to be under partition, shall awail to stay or affecl the prnt 
gress of any proceedings which shall have been taken under this Act for the 
partition of an estate; and all rights wliich may be conferred on any person by 
the final decree in such suit shall be subject to such proceedings in the manner 
hereinafter provided. 

8 C. L. fi. 453. 

27. Every decree passed in such suit after the parent estate shall have 

been declared to be under partition as provided in section 31, but before the date 
specified in the notice under section 128, shall be made in recognition of 
the proceedings then in progress under this Act for the partition of such parent 
estate, and shall be framed in such manner tUa,t the provisions of such decree 
may be applied to, and may be parried out in reference to, the separate estates 
which the Collector in his proceeding under section 81 shall liavo>ordered to be 
formed out of the parent estate; , • 

and if the effect of any such decree be to declare any person or body of 
persons entitled to anj extent of interest in such par|!nt estate in excess of the 
extent of interest wjneh the Collector in'the said proceeding,has declared, to be 
held by such person or body of persons, such decree shall specify, separately in 
respect of every proprietor or body, of proprietors of whose interests the Colleo- 
tor has sepai'ately specified the extent iu the said proceeding, the proportion of such 
excess which suqli person or body of persons is entitled to recover from every 
such proprietor or body of proprietors j * 

and every pfirsou or body of persons^ so declared entitled to recover any 
extent of iffterest from any such proprietor or body of proprieitors f^iall, for the 
purposes of the partition proceedings, be deeped to have chsssame lights, and to 
be subject to the same liabilities, as a^person who has acquired such extent d 
interest from such proprietor or body of proprietors by private purchase aft^ 
the esta|;e^was brought undeV partition under secticfii 31, aitd on the date oii ' " 
which the/deci’ee^as passed; * • * • - 

and s^k person or body of persons may apply, as in this Act 
theiil^miiaon au(^ assignment to him, or them, of |he limds reprejnkni^.j'^ 
eitSht olmfcerest so acquired^, . , 

and application shall be dnalt with as provided in section 

^ery decree passed after the. date spemfied iu the nnd^ le^n 
7^ ih inil^ ivhich Was instituted as mi^tioned in ^ 
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made in recognition of the partition proceedings, and shall W framed in sacli 
manner as to give effect to suoh division of the parent estate into separate estates 
as shall have been made bj the Collector, and not to disturb such division; and 
if the effect of any such decree shall be to declare any person or body of persons 
to have been entitled to any extent of interest in the parent estate «in excess of 
the extent of interest which is represented* by the separate estate assigned to 
Such person or body of persons by the* Collector in the partition prooeedings, 
such decree shall specify, separately iif respect of,the proprietor or joint* proprie¬ 
tors of every s^arate estate formed by the paHition, the proportion of such 
excess of interest which such person or body of persons is entitled to recover, 
from such jproprietor or joint propi’ietors; 'tod evepy person or body of persons 
80 declared entitled to recover any extent of interest from the proprietor or joint 
proprietors of a sepain-te estate shall be entitled to recover such extent off^nterest 
ont of the separate estate which has been assigned to such proprietor dr joint 
proprietors, and out of such separate estate dnly; 

and every sxich decree as aforesaid shall* be executed by placing the person 
or persons 85 declared entitled to recover in the position of a recorded joint pro¬ 
prietor or “recorded joint propjaetors of such separate estate, holding the same 
as a joint undivided estate in common tenancy with the propfietor or joint 
proprietors to whom such separate estate was assigned by the Collector in the 
partition proceedings, the extent of,the interest of the joint proprietors 'respec¬ 
tively in such estate being such as is declared in the aforesaid decree. 

29. Subject to the provisions of section 11, a civil court may at any time 
direct the Collector to assign to any person lands representing a specified interest 
in any estate, or in any specified village or tract of land in an estate, to bo held 
by such person as a separate estate, or to divide off from any estate any specified 
villages or lands, and to assign them to any person to be held as a separate estate, 

P rovided that an application for such partition and separation shall be presented 
y such person as required by seqjtions 17,18, and 19; hut no civil court shall in 
any case specify the amount of revenue for whjch any separate estate which it 
may direct to bc formed under the provisions of this section shall be liable. 

I. L. E. 8 Cal. 649 ; 20‘W. R. 182 j 4 C. L. R. 38} 2 C. L. R. 134. 

30. The Collector shtdl assess the land revenue on every such separate 
estate in accordance%ith the provisions of this Act, and no civil court shall direct 
the Collector to carry out a partition otherwise than in accordance with the provi¬ 
sions of this Act. 

31. If no objection be made within the time allowed under section 21 to 
an application for partition, or when all objections have been disclosed of, and if 
the Collector has no reason to believe that dhy obstacle exists to his making the 
partition as *appljcd for, he shall direct that thdi' application be admitted, and 
record a proceeding declaring the estate t« be under partition, for the purpose of 
forming and assigning to the applicant a separate estate. 

In such probeeding the Collector shall declare the extent of interest in the 
parent estate which he finds, to be held*by the applicant or joint applicants; 

' and) if more than one separate ^plicaflo]} for separation sliall hffve been 
m»le and ad^bitled, tffe extent of interedt which he finds to be he|d by every 
asperate applicant or body of joint applicants respectively; , 

and kiso the extent of interest which remains ^ any recorded proj^ij'* 
to any tomber of recorded proprietors who are not applicants j en^ 

and shall order that lands proportionate to the interest so doolnifftlsb^f otf 
held by each a^lioant, or body oi joint applicants respectively, shall l^wjooiding 
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into a separate %8tate, to be assigned to snob applicant or bodjr of joint 
applicants; • ' 

and that lands proportionate to tbe interest so declared to remain to the 
recorded proprietor, or the number of recorded proprietors who are not applicants, 
shall be left forming a separate estate. • * • 

32. If at any time after the Collector has made an order for partition under 

the last preceding section, any recorded proprietor in the estate, other than the 
original appli(»>nt, shall apply f^r the sepamtion of his share, the Collector may 
either order that the proceedings for effecting such separation shiril be carried on 
eimnltaneonsly with those for separating the share of the original applicant, or, 
if he consider that such a coarge wouldf entail delay ifl the completjpn of the 
original procoediogs, he may order that no action shajl be taken on such subsequent 
application until after the proceediifgs for the separation of tho original appli¬ 
cant's sfiare shall have been completed. ^ • 

In the latter case all or any of tffe refit-rolls,*measurements, and other papers 
which were used in the separation of*the original applicant’s share, may be used, 
as far as they are applicable, in the partition for which subsequent ^plication 
has been made. ^ • 

33. The Collector,may refer any application for partition a Deputy Col¬ 

lector for tbo purpose of making ^ny enquiries and doitig anything I'equired by 
this Part; provided that every order— « 

(a) rejecting an application under section 23; 

lb) directing, under section 24, that the partition shall proceed, or shall bo 
postponed; 

(c) directing, under section 31, that an application for partition be admit¬ 
ted, and declaring an estate to be under ]mrtition; 

(d) made under the first clause of the last preceding section; 

(e) , appointing a Deputy Collector under tho next succeeding section to 

carry out the partition; . » 

shall bo passed by the Collgctor and not by any Deputy Collector. 

34. As soon as the Collector has declared an estate to be unSor partition as 
provided in section 31, he may appoint a Deputy Collector to edrry out the parti¬ 
tion, ttTid all or any of the proceedings necessary thereto. ‘ 

35. If at any time after an order shall have bc«n passed for making a parti¬ 

tion, all tho recordcjd proprietors of the dstate shall present ^petition to the effect 
that they do not wish the partition to proceed, tho Collector may,’on the report 
of the Deputy Collector or otlierwise, strike the partition case off the file, on 
payment by tho proprietors of all costs and expenses incun’od in and about such 
partition ; and any such costs and expenses,wliicli shall not already Jiave been 
levied as provided in section 39 or wetion 40, shall bo levied in proportion to tho 
shares of tbe respective propiiotors. _ , 

36. A at any time after an order ^ball have been pnssed for making a parti¬ 
tion, it shall appear fiym infomhition which was not beforS the Collector at'the 
time thq partition was ordered or othterwise, that any sufficient reason exists why 
the partition should not be proceeded witU^ the Commissioner may, on the report 
of the C^lcctor or otherwise, after issuing a notice mlling on the persons inter¬ 
ested tflfcsapw catibe why the petition should not be struck off the fil^e, and afte^ 
oonsiderin 

pai’tit' 
basis 
offim* 
whiefi 


"any objections which may be made, order the partition case ^ 
... m 


he file 
[iall not 


le { and in such case any costs and« expenses of the pariitidli 
already have%een levied as provided in section 39 or seoiioii 10 
evied in proportion to the shares of the respective proprietetfs. 
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PART IV. 

Of ESTABtlSHMBKTS FOK SPFBCTINd PARTITIONS ANl> OF THE CJOST THBRBOP. 


37i For the pni*poseH of thp Act, thia Deputy GojUeotor loay., with t*he Ap*- 
propal of the Qolleotor, audeabject to auy'roles made ia that behalf hf the 
Duard, appoint sooh establisbments as ihaj be required for making tlm measure* 
mmt and survey of lands for ascertaining and recording the rates of rent, for 
making any other local inquiries, for the preparaWn of the papers, and for other 
matters in each case; and the Collector may appoint such peshkars or othe{ 
superior officers as may be required to test the work of the amins, and for the 
porformaii&e of similar duties; provided that tl>e scale of remuneration of such 
officers, and the time for which they thall bn employed, shall be sadoctioned by the 
Commissioner. ,. '' 

38« In any district or division in which partitions may be so numerous or 
BO extensive as to render necessary the appointment of special establishments in 
the office of the Collector or of the Commissioner, the Collector and the Oommis* 


siouer may, with the sanction of the Board, appoint such establishments. 

39. As sodn as possible after nn estate has been declared to be under parti* 
tiou as provided in section 31, the cost of making the partition shall be estimated, 
and the amount shall be levied fram the i^prictors in such instalments and at 
such times daring the progress of the partition as may be fixed in accordance with 
Any rules which the Board may make in that behalf. 

If the amount first estimated is found insufficient, supplementary estimates 
may be made from time to time, and the required amount may be levied as above 
provided. 

40. The cost shall be apportioned on the proprietors of each share in propor- 
jbion to their shares; bat whenever it shall appear to the Commissioner that the 
partition proccedi^s have been unnecessarily delayed, and the cost of the 
partition enhanced by obstacles vexatiously put in the way of their completion . 
hy one or more of tlie proprietors, or by want of 3.ue diligence on the part of one 
or more of the preprietors in carrying out any requisitions made upon him or 
them, the Commissioner may direct that such portion of the cost as he may think 
Ijroper in excess of the amount proportionate to his or their share shall be levied 
from, such proprietor; or proprietors. 

41. Whenever any local enquiry may be held by the deputy Collector or 
Any other officer, in consequence of an objection raised by any person to any 
record of measurements, rent-rolls, or other information which has been laid 


hefore the Deputy Collector, the Deputy Collector may declare the cost which 
dtas heen^ incurred by such enqmiy, and fony direct that the entire cost so 
declared shall be paid by the person ipaking the objection, or by any one of the 
proprietors, that huen cost shall b4 paid in such proportions as he Ahnll think 
fit), by the said person and the proprietors' or any of them, or that such cost be 
4«»emed a pai't of the genemi cost of making a paridtion as pxssoribed in 
section 39. ,, 

Upon the compMton of the partition, tlie Collector shall ipake an 
ordi^ glaring* the total cost thereof.^ The atoouat shall then bo sdjueted, 
by rSStarning to the proprietors any sums whioh they may have paid m 
^ total cost, or jby levying from them in the manner provh’ '^ ‘‘ 
138, If hecemary, any sums remaining dne. * f'' 

Wlwaevev it shall appear ,tp tl>e Jneetepant-Goventior 
the work required to he done by Depttiy.^ Collecfeors in, <ionoeoti 
;!l;:p«rtiitions hjader this Act is so great that Such work would, if 
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the henda of one^r more Deputy Celleotors, fally ooonpy the time of each oPe or 
more Deputy Collectora, the Dieutenaut-Dcreruor may make an order directing 
that the salary of such oue or more Deputy Collectors, as the case may be, shall 
be recovered from the proprietors of estates under partition in such district as 
part of *he cyst of such partitions, and,thereu]}on such charge as the Collector 
may think fit to make in respect of such salary shall, in addition to the items 
mentioned in the last preceding section, he deemed to be a portion of the costs 
of every partition. « 

For the purposes of this sefition the salary of every Depnty^Oolleotor shall 
be deemed to be the amouEft of salary which is drawn by a Deputy Collector of 
‘the lowest grade. • 

44. For the purposes of potions 39,40b and 42, the costs of any partition 

shall b6>«deemed to bo— , * * 

(a) * the cost of any establishments entertained for the partition under 

section 37, or such amount as the CoUector may think proper in respect of the 
semces of any such establishments ^hich are entertained for the purposes of 
making partitions in the district; , • 

(b) all contingent expenses incnrred in and a]}oat the partition, and 

(c) such portion of the oost of any estaldishment entertained under section 
88 as the Collector may order. 

45. « Notwithstanding anything contained in the eight last preceding 
sections, the Lieutenant-Governor may direcf'that in any district a fund to be 
called the “ Estates* Partition Fund ” shall be formed, into which all sums 
levied from the proprietors of estates in respect of partitions of their estates shall 
be paid. 

Whenever such a fund shall have been established in any district, all 
expenses of making partitions of estates in such district shall, except as herein¬ 
after otherwise provided, be defrayed from such fund. 

46. - Whenever the Lieutenant-Governor shall have ordered an “ Estates' 
Partition Fund ” to be formed in any district,' the charges*leviable from the 
proprietors of any estate under partition may be estimated and leyied according 
to the estimate in each case as provided in sections 39 and 40, subject to final 
adjustment, as provided in section 42; or they‘may by levied according to a 
general scale of fees to be fixed by the Board. 

47. Such scale of fees shall be .fixed as nearly as may be, so that the 
receipts and expenditure of the said fund shall balance one fAiother^and shall be 
revised from time to time by the Board for that purpose. 

Such fees shall be levied from the proprietors in such instalments and at^ 

. such times during the progress of the partition as may be fiied in aoco^anoo 
with any rules vfhich the Board may make imthat behalf, and the pro^isiona of 
section 40 shall betapplioable to suclf fees. 

48. abstract of the Estates’ Partition Fund of each djstricl made up t<»; 
the ond of each year shall be ,publialied fn the Calcutta Gazette^ and by being. 
posted up at the office ef the Collector of the-distriot. 

49. \For the purposes of sections 45, 46, and 47, the expenses of msking 

partitions\in any district shall be deemed tt» be— , ' 

(a)* cost of all eltal)|idhment8 entertained in * the district 

section S7; \ , 

^ (h) ulilrcontingent expenses incurred in all partitions in the 
pari^i/^ oost of any sjjipoial establishment appointed in 
basis alnnder section 38; 

officer Afinnb portion as the Commission^ may diimct of the oos 
whiS Ullpt Appointed in hm office nnder section 38 i 
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(e) the salary of any one or more Depifly Collectors ttrhicli the Liontenant- 
Coveruor may have ordered under section 43 to be recovered from the proprietor# 
of estates under partition. 

60. Whenever any civil court shall make a decree awarding or declaring 
any proprietary right in an estate, and shall require the Oollecjbor to make a 
partition of the estate, such court may at the same time direct, 

thitt the party or, parties who may have withheld the right so decreed shall 
defray the whole of the expense which may be incurred in and about the parti¬ 
tion, or the whole of the fees payable in respect of fhe partition under section 46, 
or that the''feiiid expenses or fees shall be defrayed by all or any of the parties 
to the suit in which the decree was made m such proportions as the court- may, 
from a colliteideratiDn of the particular circumstances of the case, deem equitable; 

Copies of all orders which the coui^ may pass under this sectiotf'shall be 
transmitted to the Collector for his guidance, together with the procoifo which 
the court may issue to him requiring him to divide the estate; and the Collector 
shall levy the said expenses and fees from the parties in the pi*oportion ordered 
by such conH in the same manner and by thf) same means as if the levy of such 
expenses and fees had been ordered by the Collector. . 

PART V. 

Of the Pabtition Proceedikgs tJi» fo the adoption of a Rent-roll and Measure¬ 
ment Papers. 

51. As''soon as the Collector shall have made an order under section 81 
declaring an estate to be under partition, the Deputy Collector shall cause a noti¬ 
fication to be published in the manuor prescribed by section 134, and shall also 
cause copies thereof to he posted up at the court of the Judge of the district in 
ivhich any lends appertaining to the parent estate arc known to be situated, 
and at the conrt-of every Munsif and of every sub-divisional officer within the 
jurisdiction of.whom, and at every police-station within the jurisdiction of which, 
any such lands p.re known to be situated, intimating his intention to proceed 
with the partition, and requiring all the proprietors of the estate to produce 
before a cei'tain date, being not less than forty days from the date of such noti¬ 
fication, either jointly, or separately, C 9 pie 6 of their rent-rolls and statements of 
the rents coljtected during each of the throe years next preceding, and also copies 
of any measurement papers of the estate which may be in their possession, 

A notice to the same effect shall also be served as provided in section 135 
on each proprietor' of the parent estate. 

The,tDeputy Collector may, on sufficient grounds for so doihg being shown 
to his satisfaction, from time to time extend'tho period for producing any such 
return. ' t 

52, • Every rent-roll, statement of rents collected, and measurement paper 
furmshed to the Collector under thw Act shall bo presented by the person who 
is required to produce the same or by a duly authorized agent of such person 

. who pas a personal knowledge of the facts stated therein, and shall be subi^ribe^ 
and Wrifiea at the foot by such person or euclf ageuf in the manuer following, or 
to the like^ effect:—‘ ^ , 

,. I, A ^ do declare that this rent-roll (statement, or meaeurement pc^r) Ja, 
#otTSct to ^e best of my knowledge and belief." « 

# ^ If the rent-roll, statement, or measurement paper shall contain a,^7 

the person making the verification shall know or believe to be w 
believe to be trim, such person shall be fubject to panwbin«nt;;«c<>o*?ding 
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to tho law for the time being in forfte for the punishment of givring or ^brioating 
false evidence. • 

63. If any proprietor who is reqnired to produce any rent-roll or statement 
by notice as aforesaid is. unable to produce snob rent-roll or statement, he shall 
stete to the Depaty Collector the causg thereoj^ and the name and address of the 
person who has in his possession the*information necessary for the preparation of 
such rant-roll and statement, and the Deputy Collector may, if he shisdl think 
6t, require such person to produce such rent-roll and statement. 

64. The Deputy ColloctoiP'may, if necessary, make, or may cause to be 
made, a measurement of all or any of the lands comprised in thd^stato, and may 

'prepare or cause to be prepared a rent^oll, and may test or cause to be tested oa 
the spot any rent-roll which h^s been produced as aforesaid, and may make or 
cause be made any local enquiry w^icli Into may dbnsider necessary, 

55f Before proceeding or deputing the amin to the spot, the Deputy 
Collector shall publish a notification ^in lie manner prosonbed by section 134, 
requiring the several proprietors of jihe estate, their managers, and any other 
persons employed in the managomept of the land, or otherwise interosted therein, 
to attend in person or by agent upon him, or npoiq the amin who is deputed to 
make the measurement or enquiry, for the purpose of pointing* out boundaries 
and of affording such assistance and information as may be required for the 
purposes of this Act. 

56. The Deputy Collector, and any amih or other person who is specially 
authorised in that behalf by the Collector, may, by a nofckjo served as pi’ovided 
in section 135, require any proprietor or other person whose attendance may be 
required to attend before the Deputy Collector or amin who is making such 
nieasnrament or enquiry within a specified time at any place for any of the 
purposes nforasaid. 

57. If any objection be made to a measurement, map, or rent-roll prep.ared 
by the amin, or if for any other reason it seems desirable, the Deputy Collector 
shall, as soon as possible after completion of tlfe amiu’s wofle, liimsalf test, or 
shall cause to bo tested on the #j»ot, such measurement, map, and rent-roll, and 
may accept, amend, or reject the same, or any of them. If thq Deputy Collector 
shall deem it necessary, he may cause the work*or any,portion thereof to be 
done again. 

58. The Deputy Collector may oxp,mine any person on solemn alfinnation 
in regard to the palxirs produced before him, whether by thf pro])ijotoi*s, by the 
amin, or otherwiso, and shall allow the parties eoucernod to put any necessary 
questions to such person. 

The Depu^ Collector shall also allow any proprietor or 6ther person inter¬ 
ested to oxaraiire the papers so produced, and io take a copy of the #arae, and 
after such examination shall hejft* any objections which any of tho persons 
interested*may make in rospSet of such papers, and shall decide whether any,' 
and (if any) which, of tho paper® as they stand, or with su(^ modmentions as hh' 
may think necessary, ^all be accepted as cesrect for the purposes of the partition. 

59. If any prapriotor who has been required to produce a rent-roll or 

statemcnA under section 51,#faila to prodfloe the sajne after the imposition on 
him of^ nno under section l37,f<fr thirty days, or fails to state^ to the Dopnt^ 
Collector the name and address of &nf person under section *53, the Deputy^ 
Colloctor jnay declare that tho said proprietor shall, for the purposes 
partitii^i be bound by such put-roll as the Deputy (Solleotor may adopt OB tbb;; 
basis ofttho partition as hereinafter provided, and after such declaration 
ioffioer ^rgising authority under this Act may refuse to entertaAn mf objed^on' 
which BStch proprietor may make to such ront-ifoll. , , ‘' 
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60. If any pemin who has been xequiteA to produoe a rtat-tdiX or ttate* 

IbeAt nndei' section 58, shall fail to prodnoe the eame after the impoidtion on 
him of a One under section 137 for thirty days, the Deputy QolleCtor may deol^ 
tliat the proprietor who may haye stated the name of such person tinder section 
53 shall, for the purposes of the pi^titioa, I>e bound by the rent^rop which the 
Peputy Collector may adopt for the basis oMhe partition as hereinafter provided, 
and a£t#r such deelaration any officer exercising authority under this Act may 
refuse to entertain any objection which such nroprietor may make* to suon 
rent«roll.. ^ * 

61. Notwithstanding anything contained in this Act, if it shall appear to, 

the Deputy Collector thahany measurements, maps, rent-rolls, or other papers 
relating to*kbe estate which have been pi*epared otherwise than for tbe purposes 
of the partition, or otherwise *thau fOr thsb purposes of this Aot, affora infor¬ 
mation sufficiently trustworthy to enable him to effect the partition, the deputy 
Collector may adopt Inch infonnation and such papers either wholly or in paH 
for the purposes of the partition, and may dispense with any rent-rolls, maps, or 
other paperckfor which he is authorised to oal^ or which an applicant is required 
to prt^uc% under this Act. . • 

62. No pmprietor or other ^rson, who shall have failed to attend in 
person or by agent during the m^surement as requi^ed by tbe notidcation 
published under section 55, shall be entitled at any subsequent time to make any 
objection to such measurement; 8ut the Collector may admit any objection 
made by such proprietor or person if he think fit, provided that any e^euse 
entailed by a local inquiry made in consequence of such subsequent objection 
shall be paid entirely by such proprietor or person. 

68. When the Deputy Collector is finally satisfied that the papers before 
him, whether rent-rolls, measurement papers, maps, or other papers, are sufficient 
and sufficiently correct to be accepted or adopted for the purposes of the partition, 
he shall make an order to that effect, and shall fi^r a day on which to determine 
the general arrauj^ment of the partition, and shall publish a notification in the 
manner presorij;>ed by section 134, calling on all tbe proprietors to be present on 
tile day so fixed, speh day being not less than thirty or more than sixty days after 
tile publication of th^ notification in his office, and shall serve a notice to the 
same effect on each proprietor or bis agent. 

PART VI. 

Of PxETtTIOS BY AMICABLE AeBANTGEMENT OB BY ABBITRATION. 

64. On the dsfte fixed under the last preceding section, if a petition to. that 
' aspect siginpd by all the recorded proprietors shall have heed presented, the 
i;^pty Cmlector may allow such proprietors to make a private.partition of the 
estate amongsjt themselves on the basis of the papers which have heenispeepted or 
..adopted for the purposes of the partition by the Deputy Collector, or may refer 
tbe tefftitdon to be mdde by an arbitrator or arbitrators on Inch basis. 

^ tbe prpprietors who have elected tolnake such private partition shall fail 
^ xnake the same within such time as ttay be fixed the Deputy Co^eotor, the 
Deputy CoUeotor may refer the partition to be %[^e by an mrlutrator.or Itfbit:^ 
tprs, or majV malke i^e"partitionMmself.* ^ 

; * 65. li^enever any partition shall Imve been referred to arbitrs^sm, the pro- 

psedings shall be conducted in accordance with tbemrovisidns of seoti^ 313 ,ta 

l(botb indusive) of Aotj^Il of 1859 (an iheprooe4^0^j^ 

nc^ ^tobtighid by Boyal Ukarie^ as &r as ti 
Sib fpjpjsbfeiand except as herein qtiierwise expressly provideil', 
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66. The ftrfbitratdw shall deHver, within a time to bii fixed'by the Bepufcy 

OoUeetor, which time may be farther ezttjiided by him, a full aad Complex 
paper of partition, in such form as may be presoribra by the Boat^ foy partitionC 
m^e by the Collector or Deputy Collector. . 

67. Th# arlntrators, on delivering the paper of partition as aforesaid, ehan 
he entitled to reasonable fees for iheif services, the amount of which shall be fixed; 
with the approval of the Commissioner, by the officer making the roferedc* to ais 
bitratioDi) and shall be considered to form piart of the cost of making the partitions 

68. Every partition made^under the provisions of this pie^ by the parries, 

jor by arbitrators appointed* by them, shall he snWeet to the approval of the 
Deputy Collector and to the confirmation of the Collector and the orders of the 
Superior revenue anthorities; provided thatt neither the Deputy Collector no# 
any othftr authority shall disallow any partition so made on any other ground than 
that of fraud, or that, in the opinion of the Deputy Cplleotor or such Other 
authority, the partition cannot be confirmed withont endangering the safety of 
the land revenue. • 

69. Whenever a partition haa been made under the provisious^of this part, 

the land revenue shall be assessed by tbe Collector on each sepaTate*eBtate into 
which the parent estate is divided by such pikrtition in the mdhner prescribed 
by section 6. * 

70. * If the paper of partition be not delivered within the time fixed by the 
Deputy Collector, or within any further peritm to which the time may have been 
extended, the Deputy Collector may withdraw the case from arbitration and may 
msJee the partition himself. 


PART vri. 

Or THE Procsdubb from the petbbmination of the general arrangement or 
THE Partition by the Deputy Collector so the approval of the Partitiom 
BY THE Collector. 

$ 

71. If no petition shall have been presented under section 64, the Deputy 
Collector shall, on the date fixed under section 6^, or on any other date to which 
the hearing may have been postponed by a notice posted at the office of the Deputy 
Collector, consult orally each proprietor •present, and endeavour, as far as possible, 
with the concurrence of the proprietors present, to settle a general arrangement 

» of the partition in accordance with^the requirctoents of this Act. 

\ For this purpose he shall endeavour to obtain from each proprietor an 
jBboktowledgme^ of his acceptance of the rent«Toll, map, and any other papers 
^which have been adopted by tbe Deputy Colllctor for the purposes of*the parti* 
tion, and shall briefly record Jihe objections of any proprietor who still objects to 
accept saohL rent-roll, map, or other papers.* . ’ . 

72. M, in consequence of «ny objections made before the Deputy Colleotof 
has settled the general arrangement ,of his "partition as provided in the last pi^ ; 
ceding secilSon, the Deputy Collector considers it necessaiy to make furthat 
inquity, IS, may, by notiotf to tl^e recorded proprietors, j^ostpone the settlement' 
of the &nei^ aiijmgement of tbe partitj^on to a date bring not less thari 

days from the service of the notice on any proprietor. ^ ^ . : !: 

73. II the objections on account of which the said settlement is 
stu^ timt the person making the same might hive made them ofi sri 

day, thl Bteputy Collector may award to each pro]^riei»F, who shall ^ve attend^ 
in by agent in accordance with the notice, n^ch sum, hot 

ns he shall think fit by Way of compriiiatimi for Such attendance. 
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\ The etiin so awarded shall be paid by %he person makii]:^ the ob^ecliiens as 
aforesaid, and may be recovered froiniiiin in the manner provided by section 188. 
r 74i If the objections have already been enquired into and deposed of, or 
are such as not to render necessary any further inquiry and postponement, or 
When any objections which may«requirewfnrther enquiry have beep disposed of, 
the Deputy Collector shall record an order to that effect, and, after hearing 
what each proprietor present may utgej shall hold a proceeding determining the 
general arrangement of the partition And the mode in which the parent estate 
shall be divide<j^and, in a general way, the potion of the lands which shall 
be assigned to each, of the separate estates. ' ^ 

In determining the general arrangeraant of the partition, the Deputy Collec-* 
tor shall bl guided % the rules whichiare laid down in Part YIII, and shall direct 
the partition to be made in the manner whtsh, in his opinion, is on the whble most 
in accordance with ^uch rules, and most equitable and most oonvenieftt to all 
parties conceriied, * • • 

75. The general arrangement of the partition, as determined under the last 
preceding section,-shall be submitted for the sanction of the Collector, who shall 
by notice fix a date for the consideration of the same, not being less than ilfteen 
days after the {Aiblicatiou of the saM notice in his office, and after hearing and 
disposing of any objection which may be preferred, shall pass such orders as he 
may think proper, setting aside, an^uding, or appi'oving the general arrangement 
made by the Deputy Collector. 

76. When the general awangement has been approved by the Collector, the 
Deputy Collector shall proceed to fix the exact boundaries of each separate estate, 
after considering the wishes which the parties may express in respect thereof. 

77. When the Deputy Collector shall have so determined the boundaries, ho 
ahall cause to be drawn up a paper of partition specifying in detail the villages 
and lands which he has included in each of the separate estates, the rental 
thereof, with any o|hor assets of each sepai'ate estate, the namo or names of the 
recorded propidetor or proprietor^ of each separate estate, any stipulations which 
may have beeufinade regarding places of worship,*tanks, or other matters as men¬ 
tioned in Part VIII, and the amount of land revenue to lye assessed on each 
separate estate; he sh^l also jlrepare a map showing the lands which fall within 
each separate estate and the boundaries thereof, unless tho preparation of such 
map shall be dispensed with by special permission of the Collector, 

78. Th^ Depufy Collector shall sabmit the partitioif paper and map as 

aforesaid and all other papers of the partition^to the Collector with a full report 
of the prooeediugs'‘taken, the reasons which innuenced the Deputy Collector in 
seleotit^ lihe lands included in separate estate, the nature of the accouuta 
hpou whieh tho apportionment of the land ravenuo assessed thereon has been 
bwd» and all other particularB material to tM case. • 

79. » .Thb Deputy Collector shall at the same time cause to be prepared a 

Separate extract of«the portion of the* partUiou paper which relates to each 
separate eistate, • , • 

, and shall cause to be tendered to any recorded proprietor of a sei^rate estate^ 
Ot l^y .antfaorized agent of such pr8|prietor, who*m«-y be in attoiMance at the 
ps^iify Collector’s the extract which relies to such separate e^tatd^ 

and*ibe Deputy Collector shall publish a notice at his omoe falling upon 
eveery proprietor to whom or to whose agent an extract from tho partition paper 
has not been tei]idere<l as abbve-mentioned, to take ent of the Deputy Cbil|eetor's 
^ce the extrimt of tdio portion of the partition papiw relating to his sf pajrate 
isittate. i _ ’ 4 '' / '‘ 

If' % mrenmstanoes ol jcpquiri, 'of ph* 
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fBUPed by the Depoty Oolleotor, or a^oopy of such niap, shall he annex^ to erery^ 
separate eictraot from the partition paper tlierein mentioned. 

80. On receipt of the papers and report mentioned in section 78, the Ool4f 
lector shall cause a notification to be published in the manner prescribed by B&y 
tion 134 fixi^ a date, not being less tljp,tt six yeeks from the date of the puolioa<<^ 
tion of i.uoh notification on the parent estate, on which he will proceed to take 
np the case, and to consider any reprasentations and objections whiolf may he 
preferred in respect of the partition made by the Deputy Collector, and calling on 
all parties concerned who may Irish to do so, to inspect the pap^M at his office bc* 
fore such date, and to take’copies of any such papers as they mdy require. 

The Collector shall also cause a potice to the saipe effect to be served oh 
each of the recorded proprietoijp. , * ; ' 

81. * On the date so fixed, or on %ny other datd to which the hearing may 
have been postponed, the Collector shall take into consideration the papers aa 
laid before him, and after calling forwiny jEttrther»informatioh which he may deem 
necessary, and disposing of any objections which shall be made to the proposed 
partition and allotment of land ^venue, may approve the partition as made 
by the D^pnty Collector with such amondraeuji as he may think proper, or 
return it for amendment to the Deputy Collector who made«it, or to another 
Deputy Collector, or make a fresh partition himself. 

The Collector may return the said papers for amendment or enquiry as often 
as he may think fit. * 

82. No proprietor who shall have failed to appear before the Deputy 
Collector in person or by agent on any date fixed for the ai’rangement of the 
partition under section (5.3 or section 72, and no proprietor who shall have failed 
so to appear before the Collector on any date fixed under either of the two last 
preceding sections, shall be entitled, at any subsequent time, to make any 
objection to the orders which nmy be passed on such dates respectively. 

83. When the Collector approves tlie partition made by the Deputy CoUexh 

tor with amendments, he may cause a fresh paAition paper and map to be pre¬ 
pared, or may cause the amendments made by him to be noted oiythe paper and 
map submitted by the Deputy Collector. , 

When the Collector makes a fresh partition Mraself, jie shall cause a fresh 
partition paper and map to be prepared. 

84. Whenever the Collector shall Jiave appro'^d a partition (whether with, 
or without amendments), he shall cause a notice to be sdfved o|j, each of thb, 
recorded proprietors that the papers will be submitted at once for confirmation 
of the partition by the Commissioner, and that any appeals or objections must 
be presented to the Commissioner, or to the Collector for transmission to thjS 

. Ooramissionor, tvithin thirty days of tho date "of the service of the aaid(moti<M', or, 
if the Collector has approved the ^partition with amendments, and. the nc^icB 
requires t^e proprietor to pifeduce the extract of any parti|jon in order that 
amendments may be noted thc^on, er to take oqt a fresh extract from the 
partition paper, as provided in the next suceweding section, then within six we^i 
of such date. 

85. Whenever the Cellector shall %avo approved a partition with^amend* 
zuente^^d shall, under seclioxLSS, have caused such amendment to be 

^ the pamtion paiwr and map submitted Ify the Deputy Colfector, the tn; ha; 
^iB^ved on each m the recorded proprietors under the last preceding sBotiqn 61^]^ 
In^the ease of eveiy^ proprietor whose separate* estate is atSeptad .b¥ 

; .a|tm^d^ent, in addition to the particulara mentioned in the .Bead, s^tiouj 
I ' proprietor to produce before the Collector, withiii fifteen, daye of the 

of snch netiee,, the extract from the paper bf {lartition whidi hae^been 
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prepared, attd any map relating to Hs eepamte eatato wliioho may bave been 
prepared, tinder aeotion 79, in order tjiat the amendments made hj the Oolla^r 
in the partition may be noted thereon; and such amendments shall be noted 
thereon by the Golleotor accordingly, and snch extract and map shall be retorned 
to the proprietor who produced th^m. * ^ 

Whenever the Collector shall have oaneed, tinder section 83, a liew partitjon 
P^r aiid map to be prepared, he shall order separate extrabts from the poiv 
tlona of the partiti9n paper which Delate to each separate estate, and maps, if 
necessary, to he^prepared as required by seotion 79, and in such case the notice 
served under tne last preceding section shall, in addition to the particulars 
mentioned in that section, declare the e^raots and maps which 'tvere famished* 
or offered to proprietors under sectiqn 79 to be cancelled, and shall require the 
recorded proprietors to take' out of the Collector’s office such extracts acad maps 
relati^ to their respective separate estates. 

SC As soon ad practicable often tha issue of the notice under section 84, 
the Collector shall forward to the Commissioner all papers relating to the parti¬ 
tion as approved or as made by the Collector.. 


PABT VIII. 

Or THE General Pbinoipie8“On which Partitions shall be made. 

Bule$ qpplico&le to the partition of lands which are held hy the proprietors 

in common tenancy. 

87. Bach separate estate shall be made as compact as is compatible with 

the primary object of making an equitable partition among the proprietors, and 
with the other provisionB of this part, but no partition made or approved by a 
Collector shall be set aside on the ground only that the separate esUies are not 
compact. * 

88. In selecting the villages or lands to bo assigned to each separate estate 
lormed out of *a parent estate which has been held in common tenancy, the 
Collector shall take into consideration 

the advantages or disadvantages arising from situation; 
the vicinity of roads, railways, navigable rivers, or canals; 
the nature and quality of the soil and produce; 

^e qnaii:),tity di cultivable and unuultivable waste land; 
the faciUti<!» for irrigation; • 

tiie state of the embankments and water-courses; 
liisbility to accretion and diluvion r, 

yfftA y tj other circumstances, affecting the value of the lands. 

89. If f dwelling-house belonging to one proprietor iS situated on any 
which it maylse necessary to include in the separate estate bf anotbOT 

p^prietor, the owner of such houge may rettiin occup^ion thereof with the 
buildings, and grounds immediately attached thereto, upon agreeiiw 
pay rent for the laud occupied by each dwelling-house, offices, buildings, aim 
gronp.^ to tha proprietor of Ihe separate estatetin which such land is inolpded. 

* 'J'he rlimits t>f thy land so occupied and thd rent to be ps^ for it in»peiph«> 
iuiW sh^ I5e fixed by the Deputy Collecior, and shall be stated in tiie p*^i^ 
piu^itiou,. * 

snoh case a defined pathway shall, a)i^ar as possible, be secured , 
G#per 6f the house, lei^ng from his noose to some portion of the sepers^. 
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90. Whenever the Deputy Oblleoior shell think fit, he mey Apply tW rule 

Qontamed ia the last preceding section to gardens, to orchards of trees, to lend 
planted with bamboos, and to any other lands which, in his opiniooj are of speciaf 
yalne to the proprietor in whose ocenpation they are found to be, in consequence 
of improvements made by such proprietos or of the particular use tc which snob 
lands are put. r 

91. The rent fixed in perpetuity* on. any land by the Deputy Cblleotor 
under either of the two last preceding seotions shall be consideiod to be the 
rental of snch land for the purposes of the partition. 

92. Whenever the dwelling-house of one proprietor, mth the offices, , 
buildings, and grounds immediately attached thereto, shall have been iooladed 
in the separate estate of another proprietor, and the annual rent to paid in 
perpetuity in respect of the laud occupied thereby shall have been fixed by the 
Deputy* Oolleotor and stated in the paper of partition, ^the proprietor whose 
dwelling-house, offices, buildings, and grounds have been included as aforesaid 
may apply to the Deputy Colleotoi'.for permission to redeem the annnal rent so 
fixed, and the Deputy Oolleotor shail give such permission, unless he* shall be of 
opinion that such redemption would endanger ihe safety of the laud revenue 
for the payment of which the separate estirte in which such*dwelling-house, 
offices, buildings, and gfounds have been included will be liable. 

93f If the- Deputy Collector shall see no such reason to refuse his per¬ 
mission to the redemption being made, ho shall certify the amount payable by 
snch proprietor in redemption of such annual rent; and such amount shall be 
calculated and fixed by the Deputy Collector at ten per centum above the sum 
which would be required to purchase, at the market prices then prevailing, so 
much stock of tlio Government loan which was last issued as won hi yield an 
annual amount of interest equal to the annual land rent fixed by the Deputy 
Collector under section 89. 

94. The proprietor desiring to redeem the rent as a(pi‘ 0 said, may pay to 
the Deputy Collector the amount so certified at any time before possession is 
given to the several proprietors*of the separate estates allotted each, as pro- 
vided in section 123, but not after such possession has been giaen, 

96. On receipt of snch payment, the Depdty Collactor shall give notice to 
the proprietor in whoso separate estate such land is situated that such payment 
has been made, and that the sum wilt bo paid to him or to his authorised agent 
on application ; and that from the date on which possossioiras afopsaid may be 
given, the proprietor who has redeemed the rent of such land will bo entitled to 
hold snch laud as a rent-free tenure secured against the proprietor of the estate 
and against aqy auction purchaser at a sale fqr arrears of revenue, including the 
Government; and from such date l^o lands shall be so held as a rent-free tenure., ■ 

- 96. The Deputy Colloptor snail at the same time also give notice to tihe 
Collector ef the district df the creation of stich tenure ; and the Collector of the 
distriot shall thereupon cause •suoh ‘tenure to be specially registered in tlie 
manner provided by ieotion 42 of A,pt XI df 1859, or by any similar law for' t^ie 
time being in force. ^ 

97. When two or mdria oL the sopamte ostaites shall consist of th^ satne 

p^poi^ons of t^ parent estate, the Demuty Collector ma;^ if he thinks |irQ|>4f|. 
direct the paries entitled thereto respectively to draw lots in his v 


i^e oi .vne equal separate eatai^s ana.suain^menta 

ei^t; or unless tor any other reason the Deputy ^C&lleeW ^ 
eahQti(m^ll the CpUeotor, think proper tq assign the equal septratja esta' 
, pp^iietbrs of the eoual shares wilmout eausimr lots to ^ drawn. 
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98. When tbe aggregate of two oT mor^ shares equals one other share, or 
equals the aggregate of two or more other shares, the Deputy Collector, with the 
Sanction of the Collector, may canso such aggregate shares to be treated as one 
share for the purpose of determining by lots as aforesaid which portion of the 
parent estate shall be assigned to each p^“opI■ietor as his separate estate ; 

and may decide which shares ^lall be foimed into one aggregate share for the 
purpose^of causing such lots to be drawnr; 

and may cause . lots to be drawn tn like manner as often as be sball think 
proper for such purpose. 

And after iots shall have been drawn once (or mbre than once if necessary) 
as aforesaid, the Deputy Collector shall proceed to divide the portion of the 
parent estSfte which has fallen by lot^to each aggregate share, among the proprie¬ 
tors of the different shares which werfe formed into such aggi’egsite sharll for the 
pui'pose of drawing lots, and shall assign to every sncli pi*opi‘ietor his Separate 
esta^ within such portion in snob positaou as the Deputy Collector may think 
proper. , 

Provided that lots shall in no case bo drajvn until after full opportunity shall 
have beem given to the proprietors to advance their objections in respect of the 

S apors accepted the basis of the partition and in respect of the assets of the 

ifierent lands as stated in such papers, and until any su6h objections which may 
have been made shall have been disposed of. * 


Illustrations. 

I,—The parbiiioa of a parent estate is being made into the following shares 

8 anuas. 

4 annus. 

3 annas. 

1 anna. 

For the pnrposes of drawing lots, the 4 annas, 3 annas, and 1 anna share may be taken 
together, and considered to bo an aggregate 8 annas share. 

The Deputy CoUeotor will divide the parent estate into two halves of equal value, and 
will then oanso lofk to bo drawn, in order to determine which of the two halves shall Lk) assign¬ 
ed to the proprietor of the integral 8 annas simro, and which shall bo divided among the 
proprietors of the 4 annus,.3 annas, and 1 anna shares. 

Subsequently, if necessary, the Deputy Collector may again cause lots to bo drawn by the 

S rietur of the 4 annas share omthe one hand, and the proprietors of the aggregate shai'o 
9 up by taking,together the 8 annas shore and the 1 anna shore. • 

II.—The partition is hoing mado of a parent estate into the following shares :— 

6 annas. 

4 annas. 

annas. 

2 annas. 

X anna. . 

Two tracts in tlte estato may first be marked off, the value of each being equivalent to a 
6 annas’ share; and thet, for the purpose of drawing lots in rospoct of the assignment of these 
two trailtB, the 4 annas share and the 2 anfias shari^ may be taken ftigethor as an aggregate 
6 annas’ share, and lots may be drawn between the proprietor of the aggregate 8 annas share 
so formed on the one hand, and ^opriel.ur of^ho integral 6 aquas’ share on the other. 

.One of the two 6 aqpas’ tracts having thus bc^enifiually’assigned to the proprietor of the 
integral 8-annas’ Shore, the Deputy Oollector will proceed to assign the rest of the estale among 
the remaining shares; and he may again, lor the purpose of causing lots to ini drawn, mark 
off two tracts, the valne of each of which shall be equivalent to 5 annas of the parent estate, 
< ahd oansB lots to be drahrn for these two tracts betnjjeen the proprietors of the 4 tumas 
sdiare and li|e 1 anna share taken together as. an aggregate @ annas’ ^are on the one badd, a,hd 
^ pi^<9|n:fetors of the 8 annas’^sharo and the 2 annas’ share taken together as anothml 6 anhaa’ 
the other. 

T'inaily, thek. separate estates will be assigned to the proprietor Of the 4 ant»|shsra and 
We I ;«uhf ivspeotively, within the tr^ot whaoh foil to them joinbly by Jot i and their 
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separato estates will bo assigned to tifb proprietors ot the 3 annas share and of the 2 annas 
share respectively within the tract which foil to thpm jointly by lot. A 

99. The Deputy Collector may, by a notice served as provided in eeotioa 

135, require any proprietor in respect of whose share lots are to be drawn as 
provide 1 in either of the two last preceding sections, to attend at the office of 
the Deputy Collector in person or by^anthorised agent at a time to be fixed by 
the Deputy Collector for tho purpose of Hrawiug lots; * 

and# may similarly requirg tho proprietors of any share which he may have 
ordered to be formed into an ag|;regate share for the purpose ^f drawing lota, 
Jointly to appoint an'ageht to draw lots on their joint behalf; and if at the 
time fixed for drawing such ^lots suoih proprietors have failed to agree to any 
such joint appointment, or shall fail to •cause Jhe attendance or an agent 
authoriatd to act jointly for all such ^proprietors, all such proprietors shall be 
deemed •to have failed to comply with the Deputy Collector*^ requisition. 

100. Whenever any propriotoi* or proprietors shall have failed to comply 
with a requisition of the Deputy Collector under tho last pi eceding section, the 
Deputy Collector may appoint a parson to draw lots on behalf of sneh proprietor 

or proprietors. • • 

• • 

Rules applicable to»the formation into separate estates of lands which are 
• held by proprietors in severalty. 

101. Whenever in any parent estate a division of the lands thereof has 

been made by private arrangement of the proprietors of such estate, and in 
accordance with such arrangement each proprietor is in possession of separate 
lands hold in severalty as representing his interest in such parent estate, the 
joint application presented to the Collector by all the recoiled proprietors of 
such estate as required by section 12 may bo to the effect that a partition of 
such estate be made by assigning to each proprietor or to two or more pro¬ 
prietors jointly as his or their separate estate, the lands gf which they are in 
separate possession in accordance with such arrangement, and also that each 
separate estate so formed be made liable for such portion of •the entire land 
revenue of the parent estate as was paid by the proprietor or proprietors thereof 
under the private arrangement aforesaid. • 

102. The Deputy Collector who is appointed to caiTy out the partition in 
accordance with sneh application shall satisfy himself tha^ the assets of each 
separate estate which it is proposed to form are sufficient to secure the payment 
of tho annual amount of land revopne for which it is proposed to make such 
separate estate liable; and if the Deputy Collector be satisfied that iuthia 
respect, and wit]i reference to all the circumstances of the case, the partition of. 
the lands and the assessment of thi^revenue tbereou may be made in the manner 
proposed without'endangering the safety of the revenue, the Deputy Collector 
shall snbaiit tho case with his opinion thereon, and the reasons ofi which such 
opinion is founded, to the Collector, wlfo m^ admit or rejec* the said application. 

103^ If the Colibctor admits ^Jie saiiT application such admission shall b* 
deemed to be the Collector’s approval of the general arrangement of tho partition 
as provi^ded in section 75, anift thoJDeputy Collector shall proceed to complete the 
partitiw accordingly. • , * • , 

. 104 If the Deputy Collector, who IS appointed to carry out the Tartition in 
accordance with a joint application under section 101, is not satisfied 
partition of the lands and th# assessment of the revenue payable thereon can be 
ipade in the manner proposed without endangering the safety of the public 
revenue, or if the Collector'rejects the applicauon for Vuch partition, the ifeputy 
Oolleoto^ shall refuse to make the i»ixne.. ■ ’ 
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: il05. WheaeTer tlae proprietors of au^estate an^ is aooordanoe with a 
prirata arrangement as aforesaid, respectively in. poasessioa of separate lacds held 
hi severalty as representing ibeir respective interests in the estate, the joint 
application presented to the Collector by all the recorded proprietors of the estate, 
as required by section 12, may be ^o the ,effoot that a pariition of such estate 
he made by assigning to each propnetor, or to two or more proprietors jointly, as 
his or their separate estate, the lands of which they are in possession in accord* 
anoe with such arrangement, and that the land j^venne for which the parent 
estate is liable, may be apportioned among the separate estates so formed in 
accordance with the provisions of section 6. ’ ^ 

A joint application under this section may be made notwithstanding that a 
joint appUbation under section 101 has been rinsed in respect of the same 
estate. ‘ . • 

106. Whenever ihe Bepnty Collector who is appointed to carry onth* parti¬ 
tion shall find that,* in accordance with ar private arrangement made by the 
proprietors of an estate, the proprietors respectively, or any of the proprietors, 
nre in possession of separate lands held in severalty as representing portions only of 
their respective interests in tha parent estate, while other lands of the parent 
estate are beld^in common tenancy between snch proprietors, a joint application 
as mentioned in section 12 shall not be necessary to ahthorise the Collector to 
make a partition of the estate, bat the Depnty Collector shall allot to the Separate 
estate of each proprietor the lands of which such pinpriotor is found to be in 
possession in severalty in accordance with such private arrangement. 

Lands held in the occapation of the several proprietors of an estate as sir, 
kharaar, or nij-jotc, or under any other similar denomination, shall not be deem¬ 
ed to be lands held in severalty as representing portions of their respective 
antoiests in the parent estate within the meaning of this section, which applies 
only to cases in which there has been a bond fide division, by private arrange¬ 
ment among the proprietors, of lands held by tenants. 

107. Notwithstanding anything contained in the last preceding section, 
the Collector may cause auy transfer of lands agr^d to by the parties to be made 
from the possession of one proprietor to that of another. 

Eules applicable toth to lands held in common tenancy and to lands held 

•' in severalty. 

108. Pl^es of worship, burning grounds, and burial founds which have 
been held in common previpus to the partition, of an estate, and lands of which 
^6 proceeds have been assigned by the proprietors jointly for religious, chari¬ 
table, or public purposes, shall continue to be held in common,^unless the pro¬ 
prietors 4iall otherwise agree amdhgst them|elve8, in which case they shall state 

writing the agreement into which they have entered, and thePeputy Collector 
{shall enter a*note 4 >f the agreement iit the paper of partition. « 

; . 109. Tanks, wfills, water-courses, and emfcanl^entB shall be considered as 
'attached to the land for the benefit 6f which they were or^inally made. 

In oases in which, from the extent, situation, or constiuotion of such wOrka^ 
it. ihall be found necessary ilm^ ^ould ^inaudlthe joint property of the 
proprietors of'two 03 v*more of the sepa|ate estates, the^perpf partition shaU 
:f|ieeh(y, aalar^ae the circnnistauoes may admit, the extent to which Jthe pronrie- 
;y1oni of each, of such estates may make nse of the same, and the propoxiion ^ the 
; lor repcdrs to be bofne by them respectively. ^ 

,^10,. Wheneyeir the Deputy CojJeoton^aU find in the parent eatatp knia 
ar$^ aqtualiy held rdnt-Lree (whether the proprietors of the estate do op^jde 
'a ]|%ht to .receive .rent'frOxp such lands), the- Calte^c^.;ids|P 
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make no divisioxB or assignment dcljaoh lands among the 9epkmti» bat 

shall specify in the partition papers and proceedings t^t each lands are lesl^ 
appertaining jointly to all the separate estates which are formed out of the parent 
estate, in the proportion which each separate estate bears to the parent estate. 

Provided that such lands or any gf them jnay be allotted among the different 
separate estti^B with the consent of* all the recorded • pi'oprietors of the p^nt 
estates, but not otherwise. * * . 

Ill* Whenever the Deputy Oollector shall hud in the parent estateanjr 
lands which are held at a fixed*rent on a patni or other perma^nt intermediate 
tenure falling within exception 2 or exception 3 of seotiou 7, tne Deputy Colleo* . 
* tor may either « • 

( 1 ) assign the lands which are held 09 such tenure and the aifiets thereof 
entirel;^ to one or more of the separate *estates,* the rental being calonlated as 
provii^ in exception 2 or in exception 3 (as tbe case may |^e) of section 7; or 

(2) leave such lands nnassigned te any separate estate, and specify in thp 
partition paper and proceedings tlmt the lands are left appertaining jointly to 
all the separate estates which are formed out of the parent estate in the proper^ 
tion which each separate estate bears to the parent estate. In the event of snoh 
lands being so left undivided, the Deputy Oollector shall assign *to each separate 
estates snoh share of the rental of the tenure as shall bear the same proportion 
to the entire rental of the tenure, as the separate estate bears to the parent estate. 

In dealing with a tenure under this section, the Deputy Collector shall take 
into consideration the extent of the lands comprised in tbe tenure, and all other 
circumstances of the case. 

112. Whenever any lands are held in common between the proprietors of 

two or more estates, one of which is under partition in accordance with tbe provi-, 
sions of this Act, tbe Depnty CoHector shall first allot to the estate under partition 
a portion of such common lands of which tbe assets are in proportion to tbe 
interest which the proprietors of such estate hold in the said pommon lands; and 
ail the provisions of this Act in respect of the allotment between the shareholders 
in one estate, of lands which arb held jointly by snch shareholders^ shall, as far as 
possible, apply to the allotment of the proportionate share of such common lands 
to the estate under partition; * • 

and, in respect of the service of notices, hearing uf objections, and all other 
procedure in view to such allotment, the proprietors of the gstate under partition, 
and the proprietor^of all other estates who have an interest in the said common 
lands, shall bo deemed to be juinj; proprietors of a parent estate consisting only 
of the lands so held in common. , 

. Provided ,that all expenses of any divsion of lands so held in common 
between the proprietors of two or jnore estat&s shall be deemed to hi expenses 
of making tbe partition of the estate which is nndor partition, and shall be levi« 
able as provided by this Act from the* proprietors of snch estates, and the 
proprietors of any other estate having *an interest in sneht lands shall not be 
required to bear any fortion of sneh^xpensbs. 

113. Notwithstanding fcnything contained in the last preceding section, if 
it shall appear to the Com^issioj^r, on the report of the Collector or otherwisie,. 
that i£e prooeei|ings for sach«divi8ion Jiave been unnecessarily (delayed, and 
cost of snch division enhanced by obstacles vexationsly put in the Irey 
completion of such division by any proprietor of any estate other Ihhk'iliii' 
under partition, or by wan# of due diligence on the part of imy stu^ 

in carrying oni any requisitions made upon him, the OommiasConer may 
that snoh sum M he shall think fit shidt be levied firpm etp^ stiob 
wis) is xieponsible for amfii deby or additional cost, and evmy fttia so li^^ 
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, 1b6 taken in diraiiwtioiv of the amount payable by the propviet<$rs of the estate 
under partition as costs of such partiUon. 

^ 114. The allotment to the estate under partition of the proportionate share 

of the lands so held in common shall be submitted for the approval of the Collec¬ 
tor, who may confirm, amend or rejpct the same, and in the case of reaction, may 
make or direct to be made another allotment*: 

115‘ As soon as the allotment to'the estate under partition of a propor- 
tionate share of the said lands shalb'have been ^approved by the Golleetor, the 
lands so allotted^shall be dealt with in every respect as if they wore held in 
common tenancy oy such of the proprietors of the estate under partition as were , 
found to hold interests in the common lands. 

116. if a dispute or doubt shall bo found tovoxist as to whether any lands 

form part of the parent esta^, the Deputy Collector shall enquire into the fact 
of possession, and.shqjll report his conclusions, with the reasons thereof, *to the 
Collector; whereupon “ • • • 

the Collector may (whether the possession of disputed lands is with the 
proprietors of the parent estate or otherwise) order that the partition be struck 
off the file, and in that case no* application for a partition of the said estate shall 
be admitted until tbe applicant can "show that the dispute or doubt has been 
decided by a court of compecont jnrisdiction, or has been amicably settled; 

or if the Collector shall find thf^ possession of tbe disputed lands is with the 
proprietors of the parent estate, and if it shall appear to him that the claim of the 
other parties to the right in such lands is untenable, he may order that the parti¬ 
tion shall proceed, and that the disputed lands be treated as part of the estate 
under partition. 

‘ Provided that no partition shall be made under this section, if such partition 
would involve the assignment to any separate estate of such a quantity of the dis¬ 
puted land that the removal of such laud from such estate would, in the opinion 
of the Collector, o\>danger the safety of the land revenue for which such estate 
would be liable'after the partition, 

117. If after a partition has been completed in accordance with an order 

passed by the Collector under clause 3 of the last preceding section, tho proprie¬ 
tor of any separate estate shall lib dispossessed by a decree of a court of competent 
jurisdiction of any lands which may have been assigned to his estate by the parti¬ 
tion, such proprietor shall not be entitled 4o claim any modific|ition of the parti¬ 
tion (which shii/ll holS good), but shall be entitled to recover from tho proprietors 
of the other separate estates formed by the partition such compensation as may 
be fair and equitably, having regard to the reduction in the proportionate value 
of his separate estate which is caused by such dispossession; , 

' and STTOh compensation may be* recovered«in a court of competent jurisdic- 
tiqn from the proprietors of those separate estates oi]^ which a proportionate share 
of total lolls caused by the order of dispossession does not fall. * 

PART . 


Of THU Procbddrb before, the Commissioner up up the completion op the 
; * « Partition. * « * ' 

* it ^ ^ a P ' 

118. If no appeal or objection shall be presented within the time allowed 
by seotiiott -^, the Commissipner may proceed to consider the case without issue 
Any nptice, aud may oonfirin the partition made by*^ the Collector, 
fej; , If it shall appear to the Commissioner that the proceeding of the 
I^IOj^leoter (i^hPul4 be amende^ or if a petition of Appeal or an objection shall hiMSe 
withm tho time allowed by section 84, the Commissioner Iball |lx 



ACT vin, 1876, B. 0.] 


THE PARTITION ACT. 


781 ' 


a day for hearing and disposing of*tbe case, and shall cause a notification of ther. 
same to be published and a notice of the same to be posted up in his own officer.^ 

120. On the day so fixed, which shall not be less than thirty days after the 
publication of the said notiScation at the office of the Collector, or on any suhse* 
quent aay to which the hearing of thc^oane may extend, or on any subsequent day*' 
to which th^ hearing may have been postponed by a notice published it^hia own 
office, the Commissioner shall, after healing and disposing of all objootions, and 
calling ^or any further inforpiation whihh may be necessary, either confirm tho . 
paitition as made by the Collector or amend the samo, or retqyn the papers of 
the partition to the Collector for any changes tlie Commissioner may think proper 

* to be made. • • 

If the partition is retuined to the Cell ectoi; for amendment, the Collector 
shall piboeed to make the said amendment^ or to cause them to be made in the 
same nlhnner as if he had himself passed such orders on a partition submitted tO 
him for approval by a Deputy Collector. * * 

121. The Commissioner may# before confirming a partition, return the 

papers for amendment or inquiry often as he shall think fit, and as often as he 
shall so return them the procedure prescribed in the three last preceding sections 
shall be followed. ^ * , * 

122. After the expiration of not less than sixty days from tho date of the 
order <r£ the Commissioner confirming a partj,tion, or, if an appeal has been pre- 
feiTed to the Hoard, or if any proceedings in respect of the partition be ponding 
before the Board, then on receipt of the fitial order of the Board determining 
that tho partition as sanctioned by tho Commissioner shall not bo disturbed, the 
Collector shall cause to be published in his office, and in some conspicuous place 
in each' of the estates separately coustitutefii by such ordex*, a notice that the 
partition has been finally oonfirmud as it was sanctioned by tho Commissioner, or 
with any amendments or alterations, as the case may be. 

If the partition as finally sanctioned involves any amendments which may 
conveniently be made on the extracts of the partition paper and on any map$ 
whioh have been prepared and delivered or offered by uoticCfto the recorded 
proprixstors as required by section 79 or section 85, the Colleotor shall cause a 
notice to be served on every recorded proprietor whose cstfite is affected by such 
ameudmeuts requiring him to produce such extract and maps in order that such 
amendments may be noted on them ; • ^ 

and if the alterations made in the partition as finally sanctioned be such as 
to make it desirable to prepare freph extracts and maps as afoi’esaid, the Collector 
sba-ll cause such fresh extracts and maps to be prepared; and^hall cause a notice 
to be served op each proprietor declaring the extract and map which was fur* 
nished or offered to him under seetj^u 79 or section 85, as the ease ma^ be, to be 
cancelled, and requiring him,to takeout of the Collector’s office the^fresh extraolf 
and map which have been prepared. * » 

123. The Collector shall then prdbeed to give the sevetal proprietors posaea- 
sion of the separate crates allotted bp each,* and, if necessary, may require the 
assistance of the Magistrate fn giving su^i possession; 

' and shall cause to be served ^n every recorded jfropriqtor of a separate estate 
a noti(^ informing him that from tho dpte specified in such notice the sepEy^&te. 
estate assigned to‘him (as described in the extract from the pai^itiori* papelr pte-,' 
pared and dejiveied or offered to bim under section 79^ section 85, 
preceding section, as the case may be) will be deemed to be separated f)i^iui,tl|xe 
parent estate, and to be separately liable fordhe amount of liahdreyenue Sj^ified 
m^-euch notice, and calling hpon him to enter into a ehgagem^ for the 

psymenf of such revenue. 
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134, The date sMOifiad in each netice shall not be more thW'three moai&ii' 
after the proprietors oaTe been pat ill possesaioa of their respective separiite 
. estate as therein provided. 

125. From the date specified in such notice, each separate estate shall be 
borne on the revenae roll and general «re^ster of the Oolleotor,.as a distinct 
estate separately liable for the amount of laild revenue assessed upon it under 
this Act; and shall be so liable, whethef the proprietor have executed an agree¬ 
ment for the payment of the amount ofland revepne so assessed upon jibe said 
estate, or whether, he shall hare failed to execute'such agreement. 

126. The Collector may direct the construction of such boundary marks as 
he may thipk proper to distingnish the lavds of each separate estate, and the 
cost of such boundai'y marks shall be deemed to be^'expenses of the partition. 

Boundary marks erected under 'this Act shall be assigned to zeihindars, 
Or to xemiuwrs jointly with tenure-holders, for presoi’vation, as provided in the 
second clause of section 29 of '* The Bengal ‘Survey Act, 1875,’' and after they 
have been so assigned, the provisions of sections 19, 20, and 52 to 57 (both 
.. inolusire) of'the said Act shall apply to such 4>oundary mar^. 

* *> 

PABT X. 

ar 

M^CSLLAXGOnS. 


127. The Deputy Collector, with the consent of all the parties concerned, 
may refer to arbitration any point arising in the course of a partition; and the 
provisions of sections 65 and 67 shall, as far as possible, be applicable to si|ch 
references. 

128. If any proprietor of an estate held in common tenancy and brought 
under partition in accordance with the provisions of this Act shall have giten 
his share or a portion of it in patni or other tenure or lease, such tenure or lease 
shall hold good, as regards the'lands finally allotted to the share of the lessor, 
and only as to such lands. 


* .. UlustrationB. 

. tlu) proprietor of a quarter Bbare in a joiut undivided estate held in, aommon 
tenancy, to B a patni tent.re of the Whole of Us interest in the estate, entitling B, 
as long as snob estate is l^eld in common tenancy, to oolIeCt one-fonrt,h of the rent payable 
,bjr eveary raiyat on the estate; 

Partition of the said estate is made under this ^ct, and certain speoifio lands are as* 
aigued to A as his sepsir^e estate j 

_jii vanAwift mthidor of the onto separate estate which has been assigned to A 
and wfil he'entitled to ooiiecci w«s 1’. . +i.a miyats on that estate. , 

ll,"«A,xhc proprietor of a quarter share in a Joint undivided estate held in oomtiaon 
tenhiHW, gives to B a patni tennre of one-half of his fhaip in the estate, entitling B, as long 
aSsnimeStete lb held in common tenonof, to collect one-eighth of the rentrj payable hy 
evWT *a^ on the estaito» i 

Fai^ion of the estsSe is made under this Act, end certain specific lands are assigned 
‘tb, A septate estate; ' ' " % ‘ 

'sdilbeootne patttidsr (tf one-half of Abi separate ent^e, and will hold his patni in, 
Aenanisy with the half of A's interest wl»oh A'thss not given in patni,'so that B 
wU ba<ll8ttldedte <ml]jeot^he-halfof therentiwyable by« every raiyat (m A's estatL and A 
SHfilispj^tledto r 

If two or mct*e estates shall ooifih. into the possessioa of one propnetor 
or of body of p^pmtoTBt Sooh^ , proprietor or body of proprietors 

al^ as to have such estaiefs ohithA ' 

writixi.|g.to th&,CoUe0tOP,'‘‘*..,^d>'^. 
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CoUec tor eba!!, *not less than thh'ty days after the issue of a notiScatiou of 
SQch application (provided be sees no objection), comply with tbe same, and 
cause the necessary entries to be made in the records of his office, and shall 
report the case to the Commissioner. 

131, 'V^enever any separate estate ore^d under this Act shall fall in 
arrear so as to require a, sale of the land for the discharge of the arrear at 
any period witliin twelve years of the date of the confirmation of the partition, 
the Collector shall, if possibly, ascortaiir the cause of the estate having fallen 
into arrear, and shall enquire *whetber such arrear has been, caused by any 
fraudulent or erroneous dllotment of the assessment or assifnment of lands 
at the time of the partition, and shaD make a report upon the case to the 
Commissioner for such action as the Commissioner may think proper. * 

132! If it shall be proved to the satisfaction* of the Lieuteoant-Govemor 
at any time within twelve years from the date of the final confirmation of a 
partition by the Commissioner or by the Board, sS the case may be, that through 
any fraud or error at the time of.making the partition the assets of the lands 
assigned to any separate estate were not in proportion to the amount of’ land 
revenne fpr 'which such estate was made 4iablp, or that the amonsit of land 
revenue assessed on any separate estate was not in proportion to the assets of 
the lands assigned to sifbh estate, the Lientenant-Qovernor may order a new 
allotment of the land revenne upon the separate estates in accordance with 
the principles prescribed in this Act, on an estimate of the assots of each such 
estate as they stood at the lime of the partition, such estimate being made 
on such evidence and information as may bo procurable respecting the same. 

133. Whenever the Lieutenant-Governor shall pass an order for the re- 
allotment of the land revenue on any separate estate under the last preceding 
section, the Lieutenant-Governor may direct that the proprietors whose estates 
are found to have been under-assessed shall, for each year daring which they 
hare held possession of the separate estates, he required to pay to the recorded 
proprietors of the estates which have been over-assessed, a sum equal to the 
annual amount in which the lafter shall be found to have been over-assessed, and 
in default of payment the amount shall be leviable as provided jn section 138. 

No order passed by Ij^e Lioutenaiit-Gsverhor under this section shall be 
liable to bo con’bested in any court. 

134. Every notification required .to be publfshed in and by this Act shall, 

unless it is otherwile specially directed, be published by porting uft copies of the 
same at the office of tho Collootor, and of the Deputy pollector who is making or 
has made the partition, at the m&i cutcherry or m&l cutcherries (if any) of the 
proprietors of the parent estate, and at one or r|}ore of the principal villages on the 
said estate. * * # * * 

135. Every •notice in and by .this Act required to be served on any person 

may be Befved-— * * , * 

(1) by delivering the same to the person to whom it is ^Jireoted, or, on failure 
0 ^ such 8*vice, by posti^ the flhme ou some conspicuous part of the 
house in which the said person usually resides, 
or by delivering th^ said notice t<f a general agent of the person to whom 
* . such notice is directed, or to any person who I|ps bqpn appointed in 
^ai Mhalf, or who has been appointed an agent of the pemn'te 
whom the notice is directed for the general purposes of any 
under this Act; eaf ♦ ; 

. {^) by sending a registered letter containing epch nofa^ to 

«ud person atTus usnal place of aboiite or to the * '' 

, • be tewwn to be residing-;, or , ' 

ifti 
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(8) 1>y posting a copy of the notice at' any mil cutoherz^y of the person t>> 
whom the notice is directed; 

* or, if no such zn&l cutcherry be fonnd, and if the notice mmnot be served 

in any of the other inodes mention^ in this section, on some oemspiov- 
ons place on the estate ^to whic^ sneh notice relates. 

In all cases where two or more persons are joint applicants for iyhe separation 
of an estate to be held by them jointly As a separate estate, serrioe of notice 
under this section on any one each jo^t applicant shall be deemed to be good anil 
snfficient service^, pn each and all of such joint applicants. 

186. Provided the directions of this Act be in substance and effect oompli)9(\ 

with, no proceeding under this Act shall <.be affected by reason of any mistake or 
by reason ^of any other informality, unless any person has suffered, or is in 
danger of suffering, material injniy in iconsequence of such mistakb or in^ 
formality i ^ * 

and no proceedings nnder ibis Aobshall be affected by reason of the omission 
to issue any notification required by this Act, or to service any notice on any 
person whose name is not recorded on the Collector’s registers as proprietor of 
the estatetin respect of which <i!iho ^tice is required to be served. , ‘ > 

187. If ally proprietor or other person sball fail to comply, within the time 
Axed by a notioe served on him as by this Act provided, with any requisitibn 
made upon him under this Act by tl^e Collector or Deputy Collector, the Cbllectdc 
Or Deputy Collector may impose upon him such daily fine as he may think fit, 
not exceeding fifty rupees; 

and such fine shdl be payable daily until the requisition is complied with^ 

A and the Collector or Deputy Collector may proceed from time to time to 
levy the amount which has become due in respect of any sui^ Ane, notwi^ : 
standing that an appeal against the order imposing sneh fine iniiiy be pending $ ' 

Provided that, whenever the amonnl levied tinder imy ^er shall 
have exceeded fiv^ hundred rupees, the Collector shall report tibe b«m;iB^iafiy 
to the Commissioner, and no fnr^er levy in respect of sitoh fins shsiH bs 
otherwise thanJby authority of the Commissioner* , ' " 

136. Exoepk as herein expressly otherwise provided, all fesi, fines,^ bbsts, 
and other sums ordered to be j^id by any person unidor this Act, shall be demped 
to be demands under section 1 of Bengal Act YIl of 1866 (on Act to make further 
provition for the recovery of arrears of land revenue and puhlie domande recdverahle 
tta tsrrekre of lond revhtue), and shall be leviable as sudi. ^ 

139. For the purpose, of any enqnii-y qpder this Act, the Collector and 
Deputy Collector shall, in addition to every power conferred specially by this 
. ihot, have power to summon and ejiforce the attendance of witne|8es, to evemme 
witnesaesK and to compel the pibduction q| documents by the same means (as 
fsT as may be), and in the same manner as is provided in the case of - a court 
Hhder the Cdde oi Civil Procedure. “ e> ; 


140. All pow^s and fanotions v^ioh are assigned by this Act to a 
l^uty Collects may be exercised%nd d%haiged by th# Collectoi;,; and wheh^ 
over it is provided this Act that any act done, ^r order made by a Deputy 
OcN^OOtor shall require the Sanction ofthe Collector,^r shall be appe^ble to 
Coileqtorj i| such act jihall have been dime or suoh oi^er sbali^ave bee^ made 
by: the Cloifieotor, it shall be deemed to nave been sanctioned by tiiejdoUePtor, pr 
to havelwseii confirmed by the CoUeotor in appeal, as the oase may 
r 1*0. p Iiieuteimnt'^Qovernoi' may vest any ^olleotor or Depnly <3o|leo^ 
trith bll ' or any of the powers which, under pnavisieos of any 


m 


foi^,;mighYbB eiercised _ 

0h'"4hem_^ ^spe^ively,. if tb^y ’makhig' si'^ 


&F' mifi 
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StioIi poweri may be conferrAd either Mn^rally in reepeot of eU est^s 
in the pamtion of Trhich the Collector ear jQepaty CoUeetor tnay af aoy ttma 
aod in any distrtot be engaged, or specially in respect of any partienmr estate. * 
142. An appeal, if presented witnin one month from the date of the 
order appealed against, snail lie to, the Odlector against eveiy order a 

Deputy CoU#ctor7 * , . 

(a) directing, under section 41, by whom the costs of an enquiry ^held ui 
consequence of an objection pr^erred shalhbe paid; 

(S) accepting nr adopting any papers under section 63 for the purposes c| 
a partition; * • 

(o) refnsing, under section 68, to ponfirm a partij^on made by the partie# 
or by arbitrators; • , ^ ^ 

(d) «fixing, under section 89, tbe* limits of land and the rent to be paid 
for it iif perpetuity; 

(e) refusing, under section 104,4o make a partition a^ applied for by tha 

joint applicants; , 

(f) passed under sectimi 110 •in respect of lands held cent-^ee, or under 

aediion 111 in respect of lands included in a tenure; i 

(g) imposing a fine under section 137. • * 

" 143. An appeal, if presented to the Commissioner, or to the Collector 

for transnussion to the Commissioner, within one month from the date of tW 
cnrder appealed against, shall lie to the Comnussioner against every order of 
the Collector (whether such order be passed by the Collector in the first 
instance, or in appeal from the order of a Deputy Collector) 

(a) having the effect of rejecting an application for the partition of an 
) jlStaie, or for ^e separation of a share, or of putting an end to proceedings £<» 
^^'cffpcfang a p^rtij^n or separation after the application has been admitted; 

\ (h) direotihg, under section 31, that an application for partition or separa- 

i^bea^itted; , 

(ti) aoo^pti^ or adopting any papers nude? section 63, for the paiposes of a 
partitipn; * , 

; f {d) rofnsing, under section 68, to confirm a partition madp by the parties or 
% BSbitrators; ' 

(e) setihig aside, amending, or approving the general arrangement of tho 
partition under section 75; . * 

(/) approving^ with or without amendment, a parfcitioff made^by a Deputy 
Collector, or directing such partjjiion to be amended or a fresh pi^ition to be 
made, or making a fresh partition under section 81; ^ 

(a) fixing, under section 89, the limits of^Jand and tho rent to be paid for it 
in perpetuity; , * # 

(a) refosing; under section to allow a partition to be made in accord; 
anoe withian existing privatedivision; • • 

pssed under section 119 in respect of lands held^ rent-free, or under 
seoUon 111 ja respeoffof lands inclndpd in a*tenure; 

approvieg or disalldtnng, under section 114, the allotment to the esfastsk ' 
under munition of a portiqn of Jands held in common tenancy between the . i 
piietcM of suohqptate and the proprietor of one or more^ther.^tatqs 

(t) under section 116 as to disputes or douhtB regarding jaij^ ; .;v i 

(m) impomi^ or confirming the imposition cd a fine nmier 8eci^J||7; . t! 

(a) impoBtug any fine siiBouniing to mere.%bn1^y ^pete^ or t 

.payment of any eests amonniang to mom than fi% . v;'VAi; 

'144 ;Aia appeal, if-preaeuted to -fibe .B6ard,^1hr 
4mmmi4iion 4* SShwrd, vrii4in ^ weaka cl 14^; 
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ejgttkua^' lio to tbe Bbftt4 against everf order of the OonSmiasionei^ Whioh. 
eonfirms, miE>difie8, or reTeraes any order of the Collector 
* (a) having the e£^t of rejectinig an application for the partition of an estate, 

or for the separation of a share, or of putting an end to prooeedings for ejSeeting 
a partition or separation after the ^plicatien has been e^mitted; 

( h ) directing, under section oX, that an application for partition or separa¬ 
tion 1^ admitted; ' 

(c) accepting or adopting any papers under ^ction 63 for the purposes of a 

partition; * 

(d) approvii% or disallowing, under section 114, the allotment to the estate, 
under partition of a portion of lands held in common tenancy between the pro¬ 
prietors of %uch estate, and the proprietors of one on more other estates; 

and against every order of the CdmmisBioner * 

(e) directing, under section 40, that any proprietor shall pay more fhan his 
proportionate share of the expeOBes of a partition, when the excess which he is 
ordered to pay exceeds five hundred rupees 

(/) directing, under section 113, that anyesum shall be paid by the proprie¬ 
tor an e^te other than the «estate under partition, when such sum exceeds 
Eve huudr^ rupees; * 

(g) confirming, under section 118 or section 120, *or amending or setting 
fisid% under section 120, a partition as made by the Collector; * 

(J) imposing, or oonfirming tlie imposition of any fine amounting to five 
, hundred rupees, or ordering or confirming an order directing the payment of any 
costs amounting to more than five hundred rupees. 

145. Except as provided iu the three Iasi preceding sections, no appeal 
shall lie as of right against any order passed under this Act by any officer; 
but the proceedings and orders of every Deputy Collector under this Aot shall 
be subject to the supervision and control of the Collector; the proceedings and 
orders of every Deppty Collector and of the Collector to the supervision and 
control of the Commissioner; and the proceedings and orders of all revenue 
officers to the B 1 ^)ervision and control of the Board; 

and any order«pa6sed and anything done under this Act may be modified, 
amended, or reversed*by the* supervising and controlling authority at any 
time before possession of their respective separate estates has been given to tho 
several proprietors as provided in section 123, but not after gnoh possession has 
been given, except as'^rovided in the next succeeding section. 

146. Any proceedingB.of a revenue officei; connected with giving possession 

to the {HToprietors of their respective separate estates as provided in section 123 
may be set aside “or amended «s above provided by any 8T\perviBing and 
oonta^i^ng^ revenue authority, provided that^ such supervising and controlling 
imthority shall within three months of the date on^whioh such* possession < may 
have been ghren, ^ake an order to^the effect that such prooeedingseare tinder 
the consideration of such authority. * • , 

$ueh order shall he commumoatdd to ^e Collector df the district, who 
shaE^'^use the same to be published^ by notificalnou in the manner presmbed 
by section' 134. • ♦ “ • * 

^ 147. I^he Cpmm^sioner and the Bqird may pass sneh ordgrs as thi^ shall 
think fit ip>espect of the payment of costs of any appeal which is made to them 
toi^ctively under this Aot., . ^ 

1^, If, in any case in *which a ColleotOJp or Mother ofificer shall exorcise 

S risdiotion ufider this Act, any person *^ gttilty of the ofilenoe,of giving or,; 
^i^ing^lse Sy^enee, of forgery, asV4i^jite6f ifi the Indian C^e, 
awsia^ng. any of t^se offences, or otSter 
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the same powers^n respect of suoli offence, and n£ tbe peiMn 'obarg^ with 
committing the same, as nre vested by th» Code of OrimiuM Prooedhxa lo a civil 
court, when any such offence is committed before or against such cOnrt, cAr 
when a document believed to be a forgery is given in evidence in any prooeedinga' 
in such court. ' • • « 

149. Ifo order of a revenue officer 

(a) refusing to allow a partition otr the grounds mentioned in section 11 ; 

(&Jb rejecting or directing to be amended an application under section 20 } 

(c) made under tbe first clause of seotiou 32; 

(d) made under Part *IV, Part V, Part VI, Part VII, PsjA VIII (except as 
’provided in the next sucoeedii^ seotioi(^}, or Part IX; . 

(e) imposing a fine: • , * 

(/)* in respect of the payment of^osts 6f any appeal under section 147, 

shdU be liable to be contested or set aside by a snit^in any oonrt, or in 

any manner other than as is expressly provided in this Act. * 

150. Notwithstanding anything contained in clause (d) of the last precede 

ing section, • • . 

any person claiming a greater interest in any lauds which weipe held in 
common tenancy between two or more estates than has beeit^assigned to him 
by the order of a revende officer tmder section 112 or section J14; 

artd any person who is aggrieved by any^ order of a revenue officer passed 
under section 116 ; 

may bring a suit in a court of competent jurisdiction to modify or set aside such 
orders of the revenue officer. 

151. In the execution of the duties vested iu the Board, by this Act, the 
Board shall be guided by such orders or instructions as they may from time to 
time receive from the Lieutenant-Governor. 

152. The Board may, from time to time, make rules, not being inconsistent 

with this Act— ^ . / 

(a) to regulate the expenses of effecting partitions, or the amount of fees to 
be levied in respect of partitionli, the allotment of the same among the proprie¬ 
tors, and the instalments in which, and the times at which, the same shall be 
levied under Part IV; “ • 

(5) to regulate the receipts, disbursements, and management of any “ estates* 
partition fund ” formed under section 45; 

(c) to regulate the employment and remuneration of a^ins aqd other snbor<i 

dinate officers appointed under Psjrt IV, to enable tho.officeT making the partition 
to keep himself informed of the proceedings of such office^, and to exercise a 
proper control pver them; « 

(d) to reflate the form in w]j^ioh the paftition papers shall be frasaed under 

section 66 and section 77; ^ , 

(e) asid generally for the guidance of t>fficers in condnctiag paftitions under 
this Act. 
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Number and year. 

Subject pr abbfevjated title. 

• 

Extent j>f repesd. 

m 


Beg^latkm XI of 1811 ... For extending peijod of revising jam So mncfa as baa jiot been 

on certain repealed. 

BegalationXlXof 1814... ConsoUdating Begolations respecting Ditto. 

partition cn estates « 

Aot XX of 1836 ..., Qoibsliis^ of finlivnuerai^ ... »•* Ditto* <» 

<k 

Act XI of 1838 ... RomnneraSion of {>erao£i effecting a Ditto. 

partition. , 
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DRAINAGE. 

ACT VI, B. C., OF 1880} ACT V, B. C. OP 1871. 
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An Act to provide for the drainage and improvement of lands. 


42. Every landholder who has been charged with any sum by na repors 
publishpd as aforesaid may, after he has paid or engaged to pay the same,— 

(a) proceed under anj la^for the time being in force to enhance the reote 
« of any person holding immediately from him any WRd, the productive 

powers of which have beea increased by any works carried out under ‘ 
this Act, providoih'that any such person may at his optibn elect to 
pay under clause (6) of this section: or 
(&/ recover such sum or any part thereof, according to the proportions 
hereinafter provided, vi^th interest "at the rate <A five per cent, per 
annum from the date of payment by him of any portion thereof, from 

* the persons holding immediately from him lands in respect of which 
• such sum has been declared payable»and which have beep benefited 

by any scheme or works carried oAt under this Act. » 

(c) The sum recoverable by such landholder from each such person under 

* clause (t) ' in respect of the lapids of each class shall bear the same 
proportion to the sum charged upon snch landholder in respect of 
all lands of that clnss as the area of the lands of that class which 
are held by such person bears to the area of the lands of the same 
class in respect of which the landholder has been charged. XTo 
person from whom a landholder is authorized to recover any sum 
under this section shall be liable to pay in any one year more than 
one4enth part of the total sum so recoverable from him, and no 
person shall be liable to pay in one year more ^than the increased 
annual value of the lands in rospect*of which the payment is made. 

43. Any superior tenant, Who has made any payment to a landholder under 

the provisions of clause (&) of section 42, may , 

(a) proceed under any law for the time beihg in force to enhance the rents 

of any person holding directly from him lands the productive powers 
of whi^h have been inci*eased by any works carried out under this 
Act, provided that any such person may at his* optio^ elect to pay * 
under clause (b) of tb)^ section; or . » 

(b) recover the sum or part of the sum which has been so paid by him 

accprdingly to the proportions and subject to the rules laid down in 
clause (c) of section 42# with interfest at the rate of five per centum 
per tfnnum frouLthe date of payment by him of any portion thereof, 

■* from the persons holding directly from him lands ip respect of whiob . 

, the payment has been made, and which have Jjoen benefited by any: > 

' scheme or works carried,put under this Act, 

M. (1) The sum payaliSe to a landljplder or superiw tenant in any one year, 
smder pl^tise (6) of section 42 or pnder clause (6) of* section 43 shall be payable 
by e^ai instalneuts upon tke days appointed for the '^ympnt to suen land«i' 
hn^r OT SD^rior tenant of the rent of the lands concerned, and shaljtbejtecoye]^;,'..^ 
Abje As if the same were an arrear of rent. ' , ' , ' i 

(2) If such landholder or superior tenant ifod any peiAon holding dinds ', 
diredtly from him cannot agree as iovthe amotmt whiob such pere^n 

landholder 0 r superior tenant may serve such, p^ou through the Ipolleoloir 
^mthalioi^ce ^ttiug forth the, amount ishioh he olailhe, 

102, . ' 
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BOB, witlim ooe jnoBth after the service of sacli notice, to pay th^ amount claimed 
or. enter into an engagement for the payment thereof by inetalmente extending 
dver a period of not more than ten yeare, or 'appear before the Oollector and 
object. 

(S) If each person do not Wthin the said period of one month appear and 
object, the amount set forth in such notice shall be recorerable with interest at 
' five pe^ “Centum per annum. If such*^ person appear and object, the Collector 
shall dispose of Sheh objection, and hi#decision shpll be final. The Colleetor may 
direct that anjr s^ of money payable under his decision, together with any cost 
awarded by him, De paid by instalments extending over a period of not more than, 
ten years. The provisimis of clause (1) of this section shall apply to every sum 
payahle acbording to an order/>f thOvCollector passed under this section. 

45. No person from whom any’sum has been recovered nnder olaule (b) of 
section 42 or under danse (6) of section 43 shall be subject to auy claim for 
. enhauced rent on account of the' benefit cauSbd by the works to his lands. 

59. The following portions of this Act shall apply to any scheme or works 
carried out under the provisions of Bengal Act V of 1871, that is to say—» 

(a) As to the method of realizing sums due on account of the cost of the 
works, sections 31, 38, 39 and 40. 

(h) As to the recovery by landholders or superior tenants of the cost of the 
works, from persons holding land under them. Part V. * 

(c) As to other matters, Part VI, 


ACT V (B.C.) OF 1871. 

- (The Hooghly and Buedwan Dbainagb Act.) 

33. Eveiy praprietor of lajid charged with any sum under the provisions 
^oresaid may, after he shall have paid or ontared into an engagement for the 
same, recover £mm any person from time to time holding immediately from him 
any tempera^ lease or othei; subordinate tenure benefited by the works in 
respect of which sneh’ payment may be Secured or made, an annual sum, calcu> 
lated at the rate of ten per c^nt. per annum upon such portion of such payment 
as shall bear to the entire payment the same proportion be the area of the 
lands of such person benefited by such works bears to the area of the entire lands 
.j 0 f%nch proprietor benefited ^by such works. **■ 

Such sum to „.be payable by equal instalmeMs upon the days appointed for 
the payment of the rent of such tenure, and to be recoverable as il the same were 
m arrear m rent, ‘ «. 

Provided that such proprietor shall not be ^entitled to ifecover nnder this 
section froni'^ any icmoh person as aforesaid more than the entire amonl^t of pay^ 
adent which such preprietor has o^ engaged to make with interest thereto 
at 1 ^ rate of five per cent, per annum, and (that %e sum annually ■'recoverable 
in any case l^all not exceed the inosease in the annual value of the partiouhMr 
lande benefited. , . , 
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ACT II, B. G., OF 1882. 

PART XIV.—IRRIGATION. 

ACT III, B. C., OF 1876. 
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An Act to provide for the Survey and Demarcation of Land. 

• • # , # « * 

• • • 

38. Every zemindar or tenure-l^pldep to whom any sum is payable nndet* 
the preceding sections, may recover the ^me with interest as* aforesaid in the 
manner provided by any law fb» the time being in force for the recoveiy dE 
arrears of rent in respect ef the tenure for which the sum is due. 

B. 0., or 1882. * 

* BMBANESiBNT. ’ 

74.^ Every zemindar or tenore-ho^der to. whom any sum or instalment 
thereof is payable under an order made in pursuance of section 68 may recover 
the same with interest as aforesaid in the manner provided for the recovery of 
arrears of rent in respect of putni tenures by the provisions of clauses 2 and 3 
of sectioh 8, sections 9,10, 14,15, and clauses 1, 2, and 3 of seotiod 17 of H^gu- 
lation VIII of 1819, e«' amended by Bengal Act VIII of 1865, or by the provi¬ 
sions of any similar Act for the time being in force; .provided that the right or 
interest of any person holding from the defalulter shall not be affected by any 
sale held under these provisions. 

ACT m, B. C.. OP 1876. 

THE BENGAL lEMGATION ACT. 

83. Any sum lawfully due under this part (water-rate) either to the 
Government, or to any person who has entered into agreement tp collect dues for 
the Government, and certified by the canal officers to be so due, shall be deemed 
to bo rent payable on a potta os engagements in respect of the land irrigated, and 
shall be recoverable os such by the person to whom it is payable. Provided that 
the claim (if any) for rent in respect of such land shall have priority over any 
claim for arrears of water-rate so fa^ as regards recovery* of rent by the exercise 
of the power of distraint. 
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A£T NO. IX, 0!P^ I87fi.. 

(4s amende &y Act IJI, B, C. of 1881.), 

Passed bt the LiEOTEStABT-GovEBNOR of Bbboat. in Oobnoid. . 

(Beceived the assent of His Honor oft tKe 16<Jk April 1879; md^of tUe Gawmor'* 

General on the^Qth Jnne Tc&T^t} » 

• An Aalto amend fhe law rela&ng to the OoUri of Whrde: 

Whereas ib* is expedient to amend the lanr relating to Ijie Obnrt of Waie^ 
within the territories under the administration of the Lieutenant-Goremor of. 
Bengal; It is enacted as follows :— * * « 

* PABT*1. 

H 

PjrpUmwa/ry. , • 

1. This Act may be called the jpourt of War^! Act, 1879.. ^ . 

It extends to all the territoriqi under the administration of the, iaenlienanlsh 
Governor of Bengal, including the scheduled distrusts j)t Bengal as defined in 
the Scheduled Districts’ Act, 1874. » ^ 

It shall come into*£orce from the date on which it may be published in. the 
Calcutta Gazette with the assent of the Governor-General. 

2. Bengal Act IV of 1870 (the Cour^ of Wards’ Act), section 11 of Act 
XXXV of 1858,. sections 12, 14, and 15 of Act XL of 1858^ and so much of sec¬ 
tion 21 of Act XL of 1858 as provides that the civil court may direct the Collector 
to take charge of an estate, are hereby repealed. 

All persons and properties ‘which at the commencement of this Act are 
under the charge of the Court of Wards as constituted by Bengal Act IV of) 870, 
shall be kerned to be under the charge of the Court of War^ as constituted by 
this Ant,, , ^ 

And all persons and prope|iies which at the commencement of this Act are 
under the charge of the, Collector by virtue of an order of the civil court nnder 
seetioa ll of Act XXXV of 1858, or under section 12, sec<non>14, or section 21 
of Act XL of 1858, shall from snob commencement be deemed to be nnden the 
charga nf the Court of Wards. , 

And all rules, prescribed, orders-oy appointments ^eiade,., and agreements 
exeeuted under the Court of Wards' Act, 1870, and now in force,, shall,, (so far 
as, they are con^teut with this Aot), be deemed to i)s respectively pnesciibe^ 
made, and executed nnder this Act. . 

And. all orders and appointments mad^ by Collectors under Act XXXV 
of 1858 or Aot XL of 1858,, and now in force, shall (so far as, they ‘are*CQn8istent 
with this. Agt) bd deemed to. ho made under this Aot. ^ 

And dll suits and proce^ings now pending, which may have been, 
rnim pad under the J^urt Wards'* AcL 1870^ or by <iCoUactoiw undiw Ant 
jptXV of li858 or Act XL of ^1858, ashall be deemed to be cosiunenoed ttn4w ' 

A|Ot. * 

8. .In this Act, unloBs there be something mpugnpt iQ;t^.8hl^:of' 
eottteAlr-r • * • 

. Golledtor ” inoittdes any od&m in cha^ of the totveone ]umsdi<#tn« At , 

^f^tCouH” means ils^ourt. of Wardft; 
wdtih ^ jCNxt cd Wacds bas, didegated w#. qf 

OolledKS^ hw 
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“ Estaie *’ means of lands \vhibh are bomS on the revenne-ifbll of a Collector 
as liable for the payment of one and tlte same demand of land revenne; 

* “ Minor ’* means a person who has not completed his s^ of twenty*one 

years; 

“ Section ” means a section of.this Act< , 

Ward " means aJw person who is nndCr the charge of the Court of Wards, 
or whose property is un^er such char^. * 

4. Nothing* contained in this Aht shall affect any of the provisions of Act 
XXXIV of 1858 ^r the jurisdiction, as respects infants, of any High Court of 
Judicature. 


part |I. 

Oonstitutum, Juriadicf,^, ami pow^ys of the Court of Wards. 

5. The Board of Revenue shall be ths. Court of Wards for the territories 
to which this Act extends. 

It shall deal with ev^ry person and every property of which it may take or 
retain charge ufider this Act, or which may be placed under its charge by order 
of a competent Court, in accordance with the provisions of this Act. 

6. Proprietors of estates sh^l be held disqualified to manage thSir own 
property when they are— 

(a) females declared by the Court incompetent to manage their own 

property; 

(b) persons declared by the Com*t to be minors; 

(o) persons adjudged % a competent civil court to be of unsound mind, and 
incapable of managing tbeir affairs; 

(d) persons adjudged by a competent civil court to be otherwise rendered 
incapaUb by physical defects or infirmities of managing their own 
property. • 

7. Whenever the sole proprietor of an estate, or all the joint-proprietors of 
an estate are disqu^ified as provided in the last preceding section, the Court 
shall have power to take charge of all the property of eveiy such proprietor or 
joint proprietor within its jurisdiction, and of the person of any such proprietor 
or joint proprietor who is resident withiA its jurisdiction; and also of the person 
ana property of any minor member of the family of any such proprietor or joint 
proprietor who has an immediate or reversionary interest in the property of such 
proprietor or joint proprietor. 

^ 8. , Whenever the circumstei^ices of any ward become such that the Court 

eorild not* take charge of him or of his propdl’ty if he were no^ under its charge 
tdready, thCoCourt shall be bound to^ release from its charge such pemon and his 

. I^e Opart ifiay in its discretion, in an/case in which it is empowBreS by 
to take clmrge of the person and prbp^y of any di^nalified ^rojfnietor,-^ 
I; (0) ioke charge of snohjnrpperty without taking charge of such person; 

, ' , (J^:ri^rikin frori'oha%e of any auolf persbn or property; • 

, ' (ipi; a^any fime Irith&w from snoh charge w taken,; * f . . 

(a) at any time resume such ch^e, after having withdrawn AAn it.. 

Ip. , Whenev6r^a civil jconrt thin^ it neoess^, tunder section 9 (rf Act Xfi 
of 1858,, to mtke provwion for the phari^ of the pexCon and properiy of «ij^or, 

' ,^enri)»eib'mil'oourtgpe<»U^ )inderscai{tiioh,»l'Of tWsssyi'iijot, 

W hepn‘pidmd^* undw AotXXiVof 
fcjfiii^)!^biW^;&,(»pable,s^.‘'mapojgi^^ ''''Vv' 
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if the prop^y of srich minor or disqualiflecf proprietor conahits, in whole or 
in pwfe, of mnd or any interest in land, tflb civil court may apply to the, 
of Wards to take charge of the person and property of such minor or disqualified 
proprietor; and it shall be at the discretion of the Court of Wards to take charge 
of such person or property, or to refasO’to do«so. ■ 

Nothing contained in sections*!^ to 19 (both inclusive) of Act jpCXT* of 
1868 shall bo held to apply to persbns or properties under the charge erf 
Court 6f Wards. ♦. * . ’ 

11. Whenever one oy more of the joint proprietors of wjjose properties the 
. Court of Wards has taken charge ceases to be subject to the jurisdiction of the 

Court of Wards, and the persons and properties of thcfremaining joint proprietors 
thereby^ceaso to be subject t5 the jurisdictipn of •the Court of Wards, notwith* 
standing the otherwise continued disquafitication of such remaining joint pro¬ 
prietors, the civil couH which wouhi have juriqjiiction under Act XL of 1858 
may, on the application of the Court of Wards, direct the Court of Wards to 
retain or resume charge of the persons and properties of the still disqualifiod 
proprietors during the continuaflee of tlieir disqualification, or, Subject to the 
provisions of section 12, for so long as such cjvil Court may ord§r. * 

And in case any oi the proprietors who have ceased to bo subject to the 
jnrisi^ciion of the Court of Wards so consent, the Court of Wards may retain or 
resume the charge of the properties of such proprietors, or any part thereof, so 
long as the property of any of the disqualified proprietors remains in charge of 
the Court of Wards. 

12. The Court of Wards may at any time withdraw from the chaige of 

any person and property taken under section 10 or under section 11, and from the 
charge of any person or property which before the commencement of this Act 
was placed under the charge of the Collector by a civil court under section 12, 
section 14, or section 21 of Act XL of 1858, or under section 11 of Act XXXV 
of 1868 j * * 


Provided that it shall giv^ notice of its intention to withdraw to the civil 
court concerned, and that suoh notice shall be given not less than two months 
before the Court of Wards shall so withdraw. • 

13. Whenever, on the death of any ward, tho succession to his property or 
any part thereof is in dispute, the Court may citbftr direct that such property or 
part thereof be malle over to any person Claiming such property, or may retain " 
charge of the same until the right to possession of tho claimant lias been deter- 
niinM under Bengal Act VII of 1876, or until the dispute has been determined 


by a competent civil court. ' 

14. Subject to tho provisioi^ of this Aof the Court— , # 

(a) may, through ite manager,^do all such things requisite for the proper 
care lian%ement of any'property of which it may tals^ or t'etain charge ■ 
undbr this Act, or which may bq placed under its charge bv order of a oompetont, 
ci^ ooart,^as the pAprietor of any guch property, if not disqualified, .might do 
lor ito care and management,'*and 

- (5) may, in respect of,4he jerson of any wardj*do all such things as might ; 

be Ja^ully done 1^ the le^l gnardian of suoh ward. ^ 

15, The Court may exercise all or any powers conferred on it hy tl^ 
thremgh the Commissioners of the divisions and the Collectors of the disti^eto to/ 
which any part of the property of the disqualified pAprietor may be s itoaM lj cc 


thrCui 


ly other pemon whom it may 
lourt misy, withrthe sapotion of 


sunt for f 


l^toanjr cl its powers to each Oommlirttoitom er 
a£toMi^(|l, and'Buiy lot 



« 




16. *' vGotirt may ^m liime '•<» time order smsh^establtelimeiits^ tie 

entiertairMd arl! eapeusee to)» iiummd, iHi<itah«li<ODa- 
dgSm ^*°^*°* ^ WNjafeite for ‘6be '«»re imd immgemittik 

™ fpemns and ipnopevtiee imder'its''ohairge, ior sapeiduibeii' 

deooe, for the audit of acooucts, and gendraHy for ail the purpeies #f rais «du;it^ 
and "mi^ orddr that suoh expOnefes, iuolosi^e of all tsatonoe, gratuitlBa and 
<pi^mmiw«o>i aeoojmitiof Imvve bUou^^b of such ^aitablishmento be tdiarged 
against any one or more properties for the parpoapo of which suoh estaUishmonts 
at^ or^dnm been, 4||atertained-or such expenses l]^e l}een incurred.** (Aci III 

* 

dbv. Oonrt^mayj^in respect of such of the establisbmeuta and expenses 

nefenrad to inifaelast preceding seoisgn as are in thb judgment of the 4^urt.<of 
" o> general mduve, divMt i^bat they ehalLDb mi^'by a general contribution from 
the pronm^bles in change of the Q>urt, to be lyyied in such 'manner and in such 
proporilcm as the Court may from time to time direct. It shall be, and abail 
Detmaomed cdways to liare been lawful, and charge against any fund to which 
suehigmieral hontriWi^on may from time to tiide be, or have b^n, credited, imy 
aalaiies, gr&tuitii^, leave all 0 wS.ucei|, or pensions of officers and servants which 
the Sn^tanSat^ovenior may order, or has Alrrady ordered, to be so. charged/ 
0. 0/1881.) 

18. !ThO '^urt may' sanction *the giving of leases or farms of the whole or 
\ftart*,of«ny property under its charge, and may direct-the mortga^ or sale of 
any part of such property, and may direct the doing of all such other acts as -it 
may judge to be most for the benefit of the property ai^ the advantage of the 
ward. 

' 19. If the Court thinks it expedient to direct the sale or mortgage of any 
bart«of an estate of which the wa^ is the sole proprietor, it may order the Ool* 
ledtor to partition oSt such part into a separate estate, and the demand of -laxid ra. 
Venue ana of the cdlfses for whiclf the original estate was liable shall benmessed 
upcHi and divid^ between the two separate oStateslo formed, respectively, in such 
manner as the Court, with the sanction of the Lientexiant*Covemor, may-direid.. 

20, The Court may appoint one or more managers for the property oE any 
ward, and one or mom guardians for the care of the person of any w^ under the 
dharne cd fhe .Gotirt, and may dbfitrol and. remove any manager or guardian so 

akWaMlMM«44>.Asl •' V C,‘ * * 


^iQn aay disqualified proprietor becoming a ward, the Court may, at itsdi|> 
; Ototiiim, refuse to’reoognise any appointment of a persomto be gusadiaa 

of such d^ualifiM |}Toprietor whi^ may have been made ly a will. 

; .. 21. I^e Court may make sucfli orders as ^ it <«iay seem fit iif 1081)006 of the 
and^residenoe of a minof ward, and snoffi mi^rcuembsvs Of 
Vm!#£^^liinilty osa^ charge, and in Vespect of ti# tody msd 

■; «af -iany - ^wa|d, not bemg a mimm, whose person-is <nuderiiie^dnu^l)l 


. . The i^rt shall allow, for tha support Of^aeh ^werd and of bis ’hmiily^ 

with ipgand to the vmtk and fMm- 

..fisaicto^cd'^ parties!. 




iVKlV.V"''; 
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10 or sectioii It^of the eaid Act <^v ander seoi^on 70 of Bengal Act, YII of 1876, 
shell be exempt sale fot anears of Ooremment revenue which have aper^o^ed 
whilst enoh estate, share or part has been tinder the char^ of the Court. 

Brooded iltat all such arreats of revenue ShdU be the first charge UMit 
the sale prcs^eeds of any estate', 6kat%» or part which may be sold &r any^oi&er 
(Hiuse than for such arrears of reve*hue. , • * 

** Clause 2.—If at the time whdn ^ueh estate, share, oc,jpart ceases to 'htd, 
under ^ charge of the Court pf Wards, or arrear of revenue m due on account 
thereof, tlm Collector mi^ attach such estate, share or and o<^leot tlus 
•rent, cesses emd other demands due,and all arrears thereof, manpj|pag. dodti 
estate, share or part, either directly oi^throngh a manager, or by farming it for 
a period not exuding five years, as he miv think fit. 

l^vided that when such es&te, shturo or part has been s^taohod under 
the provisions of this clause, the pijqpeeds shall be paid to the Collector, and tho 
Collector, after deducting the claims of Coverument for revenue and oth^. public 
demands, tc^ther with any interest' which has aocrued upon such .public 'demands 
o^er than Government revenue, hnd the charges of management, Au^ up to the 
date of *makinff such dednction, shall release such estate, share or part from 
attachment and pay any balance of the proceeds still remaining in his hands to 
the prcprietor ox such estate, share or part, or to his duly constituted a^ut, anjd 
shall fumirii such proprietor or agent with eih account of the receipts and expen* 
ditnre extending over the time when such estate, shore or part was under 
attachment/^ (Act III, B. 0. of 1881.) 

28 A. ** Notwithstanding anything in clause 5, section 8, Begulatioh t of 
1793 or in section 23 of this Act contained, any estate, share or part of 
an estate, on which an arrear of revenue has accrued wdiile under the charge 


of the Court, may at any time be sold under the provisions of the law for 
the time'being in force for the recovery of arrears of Government revenue, if the 
.Court has certified in writii^ that the inhSrests of the Whrd require that such 
estate, sWre or part be so soldf and has stated in such writing reasons upon 
Which it has amved at such conclusion.*’ {Act III, B. G. of 1881.) 

24. No estate, the sole property of a miedor or of ^two or more minors, and 
descended to him or them by the regular course of inheritance, or virtue of 
the will of, or some settlement made by, someMeceased owner therl^, shall be 
sold for arrears o£*^enue accruing subsequently to his oiftheir |accessioa to the * 
same, until such minor or one of |iuch minors comp\6^ . his age of twenty*one 
jieurs, but all arrears of revenue shall be the first emrge upon the proceeds of 
such estate if the estate is sold for any other^nse during such minority. 

' The Colieotor may, on an argear so accruing on any such estate* attach t^e 
eSi&te and c^Ieot the rente and ajl arrears of rent due, managing the . estate V 
eitb^ dixaBctlj^ or through *a manager or by farming it, as he.may *thinik fit, 
noi exceeding ten years, nor extending beyon^ the time when 
x^or or one of suc& minors completes hishge of twenty-one years. ^ ; 

23. The exemption froth sale tor mereara of revenue given by section 24 




- arrears 

to cases irrwh^h a written notioe^of the fact ihat the aibate. jp' 


of revenue given by sei^n 24 


tbe^ln propel^ of one or mere minojfs, and entitled |p such om 
b^^seryed on'tee Cpllebtor before, the siale. * 

. ' .ibS, When an estate haa been farmed under the proyhiiohs jtd 


'tlte^prisseeds df 



such term idiall be paid to the Oolted^, ahd 
upunt of the claimctd the 
and^tbe ebatgte^ 
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PAKT IV. 

AsOBBTAHtUBNT OF DlSlJUALIFlCATIOB. 


‘ 27. Whenever any Collector has reason believe that any perhon residing 

in hie district, or being the proprietor of an estate borne on the revenne'roll of 
his district, shonM .be declared or adjudged to be a disqualified proprietor^ under 
section 6, he shall make such enquiiy as he may deem necessary, and if satisfied 
that such person shC^ld be so declared or adjudged, shall make a leport of the 
same to the Court; , ^ • 

and thf Court shall, on receipt of |uch report,* make such order consistent 
with this Act as may seem to it'expedient. « * 

28. Kothing in ^tion 27 shall prevent the Court or the local Government 
from putting the pronsions of this Aci in Idrce without any report from the 
Collectqr. 

29. Whenever any Collector receives information that the sole proprietor 
‘ of an Gstata which is borne on the rcvcnue<rolI of his district has died, • 

or that the idle proprietor of ally estate has died within his district, 
and. such Collector has reason to believo that the heirs of such proprietor 
should be declared or adjudged to^be disqualified under section 6, he ma^ take 
such steps and make snch orders for the safety and preservation of the moveable 
property of such heirs, and of all deeds, documents, or papers relating to the pro¬ 
perty of such heirs, as to him may seem fit. 

Such Collector may call upon any other Collector in whose jurisdiction any 
such moveable property, or any such deeds, documents, or papers may be, to take 
ohaiige of the same, and thereupon such other Collector shall have the same 
powers with respect to such property, deeds, documents, and papers within his 
district as are cdnfeiyed by this section on the first-mentioned Collector. 

If the jiroperly is not afterwards taken un(ler the charge of the Court, all 
expenses incurred by a Collector acting under this section shall be recoverable as 
arrears of revenue from the own§r of such property or the person or persons whom 
the Collector sHall find k> be in possession of such property, and shall constitute 
a demand tuuier Bengal Aot, YII of 1868, or any similar law for the time being 
in for(%. ‘ . * 

80. A CoHoctor acting under the last preceding section may direct that any 
penmn who has the custody ef a minor heir of any such deceased proprietor shall 

S ’BOO suoh minordbefore such Collector or before any other Collector on a day 
, and the Collector before whotp the minor is so produced may make.'Such 
order for fibe *fcemporary custody and protection of such minjr as to him may 

' 'a . , » » . _ 

the nmor is a female, she shall ^ot be brought into the presence of the 
Cedteotor, but the CoUbetor may takeosnoh steps tor her idonstification as he may 
think fit. * * A * , 

$1. If .a sole projprietor^of an who does not reside within the local 
limits of the ordinary original mvil jurisdiction of Ate High Court is reported l^ a 
Oollector tio t>e of finsbimd mind and incapahlo of managing his*iisir8, .t]ie 
\may order tfio Ckdlootor making each report, (»r such othar Collec^r 
«»y apj^t, to al^ply, in of the provisioim of Act 

V to^the mril court 6t d^si^t within the ymadictioil^of wldch smdi 

hf .^^.estsie doesmot reside' 
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a OolleotoT to be* incapable ol managing hia p'roperty on tbe grottpd of Bome 
phyaioal defect or infirmity ether than nnlonudnesa of mind, the Court tni^ cn^r 
the Collector making snoh report, or such other Collector m the Oonit may 
appoint, to apply to the principal oiril court of the district within which such 
person may |e residing; and npoii sneh *Oollaotor so applying, snoh civil court 
shall cmqnire into and determine thd question as to the alleged incapacity. 

33. If a sole proprietor of an est&te who is resident wit]^ the looal limits 
of the ordinary original civil jurisdiction df the High Court of Jadioatnre at Fort 
William in Bengal, or resident beyond the territories adjpinistered by the 

, Lientenant'Oovernor of Bengal, shall be reported by a Collector to be incapable 
of managing his property by reason o6 some physical defect or infinity other 
than ni^aonndness of mind, thd Court may (j^vder the Collector making such report, 
or sucl^ other Collector as the Court nnay appoint, to apply to the principal civil 
conrt of the 24->Pergannabs, or to such other civil court as the Lientenaut* 
Governor, on application made to him by tnc Oollootor in that behalf, may 
determine. • 

' Such civil court shall therouflon enquire into and determine thb question as 
to the alleged incapacity. * ^ • 

34. Y^hen any Qaqniry is instituted %y a civil court under section 32 or 
section 33, such Court shall, for the purposes of making such enquiry, have the 
powers conferred, and proceed in the manner prescribed, by Act XXXV of 1858, 
with respect to the enquiries directed to be made by the said Act. 

The civil court shall transmit' to the Court of Wards a copy of the order 
made on each such enquiry, and the Court of Wards shall thereupon, in case the 
proprietor has been found by the civil court to be incapable as moreaaid, make 
such order consistent with this Act, as it shall think fit. 

The civil Court shall have, with reference to proprietors who have been 
adjudged to be incapable as aforesaid, the same powers os are conferred on a civil 
court hy section 21 of Act XXXV of 1868, with reference to persons adjudged to 
be of unsound mind and incapable of managing thoir affairs. ^ 

TART V. 

Procedure after asobbtainment of ^Disqualification. 

36. Whenever the Court has deteymined to take the person or property of ; 
a disqualified proprietor under its charge, whether in acoordange with an order 
of the civil conrt or otherwise, the CouH shall make an order declaring the fact 
and directing that possession be taken of such person and property or of sneh 
property on behalf of the Court, and the Conrt shall be held to be in charge of 
sqon property from the time wheif possession shall have been so takeb. 

As sodn as conveniently may be after an order is made under the prov|i> 
aions of lection 35, the Collector of every district within which any port of tlt«t 
ivard’s property may be situated or*som^ person authorized in writing him 
in that l^llalf, shall take possession of all accounts, papers, and movea^|0 
property of the ward, and place undei^ proper custody such portion the^^ as 
he may think necessaiy. * • * ^ 

such €bUoctor,'or sobie person authorized as aformaid^may, in 
has reasoif lio believe that any such account, paper, or propel^ is^n ai^irooj^'' 
box, or receptable within oot house in the aotuid poe^sioii of tlm > 

bpe^^tbo same for the purp^ of seaiobing for snoh pe|ri^ W . 

37;. Any inch Collecjor may e^fio order all p«^pa iuj the Oidplby of Aie 
pelscms' who-were, in the employ-'' 

t^’Wii|d has derived his property, to att^.bi^ore'liita,- V',,V'l ' ,y- > 
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xoa^ ordst imy'nevMm is d»!i«»fr ups a&f/ iMjooiin<;Ri, w itt(»«M^ 

belonging to tbe tfatd^ oo* any acoomya or pafiwm wit^g 
projierfyi which tha OhUlacttnr hfia inasoii to« believa are in each pease’s 
pbesesinai^. 

and hmy ordeeaUholdcfie of tanureti end ondeivtenaieB. on (mohi pxepertf 
to pfodn^ their t^lbs to enbh tennxes and imder>tenttxeB. 

PAiT VI. r 

MAnAOSUSM^ AND GUABOIANBEtP. 


38. Ifno manager of Ihe ^property of a ward is appointed by the Gonri> 
the Gollnitor of the district in wAccH 't^e greater part of snch property ia 
aitnatedf or ai^ other Oolleotor whom the Coart may appoint in tbat<> behalf, 
flhall be competent tS do nndet' the orders of the Court anything that might be 
lawfnliy done ^y the manager of snch property. 

39. Dvery manager appointed by the Oqurt sliall hare power to manage 
all property which may be committed to his charge, to collect the rents of the 
land entmsted to him, as well as all other money due to the ward, and to 
gpaht receipts therefor; 

and maji^nnder the orders of the Court, grant or renew such leases and 
forms as may be necessary for the good management of the property. 

40., Every manager shall manage the property committed to him diligently 
and faithfttUy for the benefit of the proprietor, and shall in every respect act to 
the best of his judgment for the ward’s interest as if the property were his own. 

41. Every manager appointed by the Court shall— 

(a) have the care of so much of the property of the ward as the Court 
may direct; 

(b) . give such s^oriiy (if any^ as the Court thinks fit to the Collector duly 
to account for all snch property and for what he ^ihall, receive in respect of snch 
properly; • 

(c) oonti:^ne liable to account to the Court, after he has ceased to be 

manager, for his receipts and 'disbursements daring the period of his manage¬ 
ment; t 4 , 

(dl'pSM his’anconnts ^ such porio^ and in such form ^ the Court may 
liteot; c 


(e) pay the facdance dBe<lrom him thereon ;i, 

ji^ply fw tihp sanction of tiie Court to any act whidi may tnv<d.ve ^ 
SB^in eapmise not previoasly sanctioned by snch Court; * ' 

(g) si^afl: papers, d 0 edisi,.dQonments,. and writings: whioiii may be executed 


P)^ Wentntlndte Bao&aUowancei'^ to be paid out. of the prcmrt^,, aa. J^ 
nuiy tibinlE fib t&b his eare and pfdns ih the exeontion qf his da&; ; . 

]^tsapo»^^ ter aoiy loss, occaaeued teethe property by^ b^ «3|al 

arwi,3iGg%e^'i 

’I 4^ A gnardiaai appoinfbd to the care of a wdird shell be charged wiili 
^ \aaetedy' umi^ emd muet^ kdc to hieteaintenaiteei, he 


’ <. n I ' 
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(fi) pa>y ihe«balanc» due £ronf him thereoti j * ^ I , V 

(d) eo^tinue liftble to aocoant to 4he Court, after he has oeai^ to be 

^ardiau, for faia reoeipto and disbursements during the period of jbis, 
guardianship; . 5 - 

(e) app]j for the sanction of the,C!aitirt to any act which may involvt et:{ietUf& 

, riot previously sanctioned by the Court; * . 

(/) be entitled to such allowance, to be paid out of the pr^erty of the ward, 

• as the Court mayjthink fit for bis care and pains m the execution, of 
bis duties. * 

44. No person who Would bo the next legal heir of a w#d, or would other''' 

’ wise bo immediately interested in outliving a ward, i^all be appointed to be hi^ 

guardian; ^ , , . * 

buf nothing in this section shall apply to the mother of a ward, or to a 
testamentary guardian. ^ 

45. If the ward is a female, a female of thlb same religion shall, except in 

the case of a testamentary guardian, bo appointed guardian, preference, wing 
given to female relatives if any anoh be eligible. • 

But J 10 guardian shall ordinarily bo appointed or continued &>r a female 
ward if she has an adult husband. • * 

■46. Every sum dho to the Court from a manager or guardian, or from the 
sui'etic*; of a manager or guardian, or from any oflicer or servant employed under 
the Court, or from the sureties of any such officer or servant, shall be recover¬ 
able as a demand under Bengal Act, VII of 1868, or any similar law for the time 
being in force. 

47. The Court may order any past or present manager or guardian, or past 
or present officer subordinate to a manager or guardian, to deliver up bis aooounts 
or any property which may bo in his possession within such time as may be fixed 
by the Court. 

48. All monies received by the manager shall be apphed to the puiposes 

. - . hereinafter mentioned in accordance with such instruc- 

Ooui't may fpom time to iimo give in that 

otheiwiso direct, priority shall bo given to the purposes included under olass 
I over those included in olass II, and priority «hall be (riven to the numoses 
included in class I£ over those included ip class 111. 

> “ Class I. 

The payment of all charges necessary Jor the maintcrianco, eduoation and 
religious observances of the war^ and his'family, for the mapagpment and 
supeprisiou of the property of the ward 

y and 4lihe discharge of the ius4lments of Government pvcmiLe and of all; 
ceases and other public demai]4s from time to time due m respect of soobt. 
property or any part U such prope^. 

' ' ‘ , “OLA£ft II. . , 

Tae ^ymeitt of all rents, cessesjiand other demands dtte t(> aby, 

Umdlords in respect of any land held on behalf of the ward, , • Vi „ ,,i; 1 
. the ^fiidation of debts payable by,the ward; the pajpnent til aU e ' 
wblohibroy be neoessaty to |Kmt^t 'the interests of the wa^ ia .the 
'.'or oihfi^rw^, 'v " 

la efficient condition ^ jl 


. ItaSQidt^ belonging to ihe ward: and ^ 
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the payment of ench roligiotie,‘charitable sind other allowanifts as were paid 
oat o£ the proceeds of the property befere it oamo under the charge of the Court, 
aSid such aUowances and doxuttions befitting the position of the ward’s family as 
the Conrt may authorize to be paid. 

“ Class* iH. 

* V 

The improvement of the land and pigoperty of the wal'd, and the bonbfit of 
the ward of his property generally. ^ 

“ Pi'ovided that the amount expended for subh improvement and benefit in 
any one year shidlcnot exceed ten per centum of the surplus which the accounts 
of the previous year may show to have been available after paying or making * 
provision far tbe payment df all expenses ihcnrred ftp to the end of such previous 
year, unless, in the opinion 6f the ’jDonrt and the Lieutenant-Governor, it is 
desirable for the protection or in the intbrests of the ward or his property to 
expend an amount exceeding suoh peroentagt.” {Act III, B. 0. of 1881). 

49. If the ward is a female of sound mind, who has completed her ago of 

twenty-one jjpars, or a male who has completed his age of twenty-one years, 
whose projperty remains under the charge' of the Court with his consent 
under section li, no part of the« surplus mentioned in the proviso to the 
section^mmediately preceding shall bo expended by the Court otherwise than in 
the liquidation of debts or in the improvement of the lands or property as 
aforesaid. * 

Any portion of such surplus remaining after provision has been made for 
suoh purposes, shall be paid to such ward. 

“ Provided that before paying any portion of such surplus to such ward, 
the Court may deduct therefrom and retain at its disposal any sums which it 
may consider necessaiy to retain— 

(1.) “As a' working balance for the management of the property and 
expenses incidental thereto ; 

(2.) “In ordel" to make jJTovision for amr special charges which are 
expected to becem^o payable on account of the property, and which probably 
cannot be met from the expected surplus of the following year.” (Act III of 

50. *'if the ward is not a female or male as aforesaid, and if any surplus 
remains after providing so far as the Court may think fit for the objects men¬ 
tioned in section 48, the same shall be applied in the pnrehale of other landed 
property, or invested at interest on the security of— 

, Pronaissory notes, debentures, stock, and olher seeunties of the Government 
of Ladia, or of the edited Kingdom of Great Britain and Ireland ^ 

bends,^debentures, and annuities charge^ by the Imperial Parliament on 
^6 reyennes of India; ^ ^ 

' stock or 4oben|ares of or shares iu railway or btfier companies, tlie inwrest 
has 4}een gua^tcod by the Secretary of State for India in Counoil} V 
, debetltt^es or otner securities ’for m<^ey paid by or on behalf of afiy 
mnnid^l body under the authority ^f any‘'Act%)f a legislature established in 
'British India j i ‘ * • '* 

v^ .or sudb oth or shares, guaranteed by ^the Govei^ment 

Indif^ Ibe Government of Bengal as to the Court shall seem fit., » 
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bro^^^^ by['(ur, against'''any'.ward be ^idl 
^ aa’a Wsp oi ^vuet the^miadager' of ward’s ' 
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there is ne manager, the Golleotoi*of the district in which the greater jpart 6{ 
such proporiw is situated, or any other Qollector whom the Court of Wards may 
appoint in tW behalf, shall be named as next friend or guardian for the suit, 
and shall in such suit represent such ward, and no other person shall be ordered 
to sue or be sued as next friend pr Jbe named as gua^ian for the suit by any 
civil qpurt id which such suit may bo pending! 

52. The Court of Wards may by an order nominate or substitute any other 
person iio be next friend or ^imrdian for any such suit; and upon receiving a 
copy of any such order of sub^stitution, the civil court in which snch suit is 

^ ponding shall substitute •tho name of the next friend or guardian for the suit so 
’ appointed for tho name of the manager or Collector. 

53. If in any such suit iny civil court shall decree any costs against the 

next frfond or guardian for .the suit/)f thff ward, Ihe Court of Wards shall cause 
such costs to bo paid out of any property of the ward which for the time being 
may be in its hands. ' , * 

54. Every process which may be issued out of any civil court against any 

waid shall be sex’ved, through the Collector, upon tho next friend or guardian 
for tho suit as aforesaid of such ward. » ^ 

55. No suit shall bo brought on behalf of any ward “4)y a manager,'* 

unless the*bame be authorized by some order of tho Court: , 

Provided that a manager may authorize a plaint to bo filed in order to 
prevent a suit from being barred by tho *law of limitation, but such suit shall 
not be afterwards proceeded with except under the sanction of the Court: 

Provided also that suits for arrears of rent may bo brought on behalf of any 
ward if authorized by an order of the manager of the landed property on which 
such rents are due. 

56. Nothing contained in this part shall apply to any suit instituted or 

pending in tho High Court, or to a proprietor who has consented to leave his 
property under tho charge of tlie Conrt of Wards, as provided in tho second 
clause of section 11. , 

PART VIIT. 

• • * 

Penalties. 

57. Any person who refuses to comply with an order of a Collector under 

sections 29, 30, 36, or 37, shall be liable, by ordev of tho*Collecter, to a fine Hot * 
exceeding five hundred rupees. , . , 

68. Any person who refuses to comply with an order made under section , 
47 may be punished, by order of tho Coprt, with simple imprisonment and ' 
attachment ot his property until the order is bomplied with. , • 

“ Provided that the P<^llector, may release any person who 1^ been so ; 
imprisoned on his furnishing sufficient security for his attendance and for the „ 
deuveiy of the accounts or property ^-equired within such time as the Collector ' 
shall think The Collector maj ^t any fime rescind such order of rel^e and 
direct that effect shall bo ^ven to th| previous imprisonBient.’* (Adt Iff, :. . 
S.O.fi/1881), ^ 

, 98 A. “Aqy farmer holding orjbaving held lands jnnder the Oowt #^ 
upon notion served upon him to that effect at any time daring the eurrimiw- 
lease or within six months after the expiry of the lehse under wli^h ff "*' . 

were held or after he has •relinquished such lanffej onwte or reftt^s t() fttSk 
accounts or produce documents dr paj^ers required under such Wtiq^ had i»|^ 
hot show sumoient cause for such omission or refuwd ^hall liabljs jaiah .' 
as.the COjUector may think fit to impcj^e, uot exi^eedihg'OjOo hhddf^ ^p^^^^ 
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ffliob ouussioiif fwd the Collector, may impopi such lurther daily as he may 
think proper, not exceeding twmiiy j^apees for each day daring whioh snoh 
ihrmei* shall omit to famish the acQoants, doonments or papers required after a 
date to be fixed b;^ the Collector in a notice warning the former that such 
further daily fine be imposed. * 

Such notice shall be servecf by tendering to the person to whom it may 
be directed a oopy thereof, attested by thp Collector, or by delivering such* copy 
at usual phieo of abode of auoh person or to some adult male member of his 
family 4 or in case it cannot be so served, by .posting some copy upon such 
conspicuous part cf tho usual or last known place uf.abode of such person, and 
in case such notice cannot bo served in any of the ways bereinbefore mentioned,' 
it shall be» served in such a way as the CoUeotor'jssaing tho notice may direct, 
and the date fixed by such notice shall not be less than fifteen days after •service 
thereof. ' • 

The Collector may proceeds from ^timtvio time to levy any amount which 
has beoomo due in respect of any fine imposed under this section, notwithstanding 
that an appeal against the order imposing sucl^ fine may be pending. 

“ Provided that whenever the amount levied under snob order shall have 
exceeded five hnudrod Bupoes, the Collector shall report the case specially to tho 
Commi^oner of the Division and no farther levy in respect of such fine shall bo 
made otherwise than by the authority of the said Commissioner.” (Ac^ JIL 
J?. 0. 0 /1881). ' ’ 

59 . Any person who disobeys any lawful order of tlie Court shall be 
liable, on conviction before a Magistrate, to a fine not exceeding five hundred 
mpees, and if ho is a manager or guardian appointed by the Cowt, to a fine 
not exceeding one thousand rupees. 


PART IX. 

t MlSCEiLANBOUS. 

60. No wajjd shall be competent to create, without the sanction of the Court, 
any chaige upon, or interest in, his property or any part thereof, 

61. * No akioptfon by any ward, and no written or verbal permission to adopt 
given by any ward, shall'bo valid without the consent of the Lieutenant-Governor, 
obtained either previously or subsequently to such adoption, or to the giving of 
snob Mrmission, on appHtation made to him through the Court. 

62. Nothii^ contained fn section CO or in seotlon 61 shall apply to a pro¬ 
prietor who has oonsented to leave his property under the charge of the Court, 

' as, provided in the second clause of section 11. v 

,68, “ Apy amount of interest Vhich h^s pccrued due on arrdhrs of rent or 
»«««7 ot a, xaooTOwblo M rent psydble to tlie 

of rent. ” « manager of .an estate which is m charge of tbs Court, 

, , « ^7 reooverecUin aqy manner and by any process 

ithbpvdiiig fo which aaoh arrears may be recovered under'any law for the tiihe 
inlproe, and any Court or officer who" is competent to makd*an order or 
oeriwfcte in exwution of whioh such arfhars or^^other demand are reoove«ilo 
hiiay dii?6et ^hat apy owts incurred by the manager in obtaining such of^fter or 
in axechtiW the same shall bo recovered in the be and 

in the F^^cesa u ^ the amount thereof had been included in the said 
' o em joate^*^ (4«^ JTA-S* q? i881.) 

Fbaity is imposed by puy order under section fi7 or secrion 
m ;the <» 0^^ - mn order ^ shall make a fom^ reee*d of, 

^thesiinoTnth‘t^t'biaoP.gronmlstlm 

■ -v. " ■ . , ' > . 


I. 
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65. Whenefer t^e Ooturt haS determinecftd'release felie property ot a trord v 

from its oliarge, it shall make an ordex^hat the jurisdiction of the Court hTer. 
such property shall cease on a date not more than sixty and not less than fifteen 
days from the date of such order j and copies of such order shall he puhlished.^s 
the Court mOT direct. • • * 

05 A. “"Any expense incurroddiy the Court on account of any property udder 
its charge may, after the release of such property be recovered as a ‘demand.. 
under Bengal Act, VII of 1880, or any other Act, at the time^eing in force for 
the recovery of public demands from any person into whose possession shch, 
^property or any part theteof may have passed immediately ffitor the release by' 
*the Court of such property: Provided jjhat the sum so ^i^covered from any suon 
person sliall not be greater tlilan the value pf any puch property which so passed 
into the^ossession of such person.” i^Act IITy B. 0. of 1881.) 

66. A Collector making any enquiry under this Act mqy exercise any power 
conferred by the Code of Oiril Prooedure on a cif^il court for the trial of suits. 

67. An appeal shall lie from every order of a Collector upder this Act to 

the Commissioner of the division, and from every order of a Commissioner under 
this Act ip the Court. * » 

68. All orders or proceedings of the •Commissioner and\»f the Collector 
under this *Act shall be hubjeot to the supervision and control of tho Court, and 
the CtJnrt may, if it thinly fit, revise, modi^, or reverse any such order or pro¬ 
ceeding whether an appeal is presented against such order or proceeding or 
otherwise. 

69. In the exercise of the powers and in the discharge of tho duties oon- 
foired and imposed respectively on the Court by this Act, the Court shall be 
guided by such orders and instructions as it may from time to time receive from 
the Lieutenant-Governor. 

70. The Court may make rules consistent with this Act— 

(o) defining the powers of Commissioner^ and Collectors respectively when 
th<J property of a w|i.rd is situated in two or more districts or in two 
. or more divisions ; * 

(6) prescribing what reports shall be made from time to 4;ime,by Collectors 
and Commissioners on the condition or tho waa^d and his property ; 

(c) prescribing the periods at which, and the mode in which, accounts shall 

ho submitted by managers aiyi guardians resp<jptively, and the mode 
in which such accounts shall be audited ; » 

(d) regulating tho custody o6securities and title-deeds belonging to the 

estate, or property of a ward j . 

(e) regulating the procedure in appeals fpom orders of Collectors and Com¬ 

missioners respectively hnfier this Act; ’ * 

(/) presoribihg the pri)C9dnre to be observed when a property ceases to be 
• under the charge of the Court; ’ • ^ 

. ((f) and generallji for the bettor fulfilmi^nt of tho purposes of this Act. 

The Court may frqpa timo to time niter, add to, or repeal such rules. , 
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ABANDONMENT— ,• * 

of hia holding by a raiyat, b. 87 (1), p. 336. »* . * 

landlord treating holding as ^andoned^to file notice in Collector’s office, a. 87 (2), p. 836. 
anit by raiyat to recover posaeasion on ground that he did not upluntaiily abandon, a. 87 
(3J, p. 836. 

landlord to offer abandoned holding.toaub-loaaee under registered in^roinont, 8« 87 (4), 
p. 387. • a 

if sub-lessee refuse or neglect to accept, sub-lease maj be avoided, s. 87 (4), p. 387. 

ABATEMENT — See Alteration, Reduction, Bent. ■ 

ABWABS*— 

imposition of, by landlords declared illegal; and stipulations for, void, s. 74, p. 80. 
penalty for exaction by landlord from tenant of sum in excess of the rent payable, s. 7S, 
313. 

case law on the point, pp. 802—313, p. 29. 

ABSTRACT— 


of minutes in vernacular to be delivered to any member unacquainted with English 
who requests it, IX of 1880, B. G'., s. 127, p. 721. 
of Estates Partition Fund to be published, Vlll of 1876, B. C., s. 48, p. 

ACCOUNTS— 


forms of—Sch. II, 651. • ^ 

tenant entitled to statement of account at close of year from his landlord, s. 67, p. 251. 
landlord to retain a copy of such statomont, B. 67 (3j|, p. 251. » ^ ^ 

penalty for not furnishing or failing to keep counterpt^ of, b« 68, p. 261. 

Local Government to prepare forms of account for sal^ s. 69, pp. 262—263. 
but landlords not bound to purchase such forms, p. 2 m. 

provision as to -A— of DisMct Bead Fadd Committees, IXsof 1880, B. C., as. 170 and 
172,178—4,176—9, pp. 728—729. • 

provisions of Bengal Embankmeot Act, 1882, as to —II of 1882. B. 0., s. 61, 
8. 71. , 

provisionB a%to village •—of 1880, ss. 12, 1^, p. 629. 

—^not furnishod to-oolleotoS(|||^mittilde in evidcince in suit brought to qpntqpt decision df 
revenue aobhorities. Beg. II of 1879, s. 13 (2), p. 661. 

ACCRETttON—See AlteraiIon. * » 


. its bearing upon tho^nt of the tenant, 52, 230—286. 

case law «, pp. 286—842. , , 

ACKNOWLEDGMENT—^ * e 

iiyirriUng of the pnblioatiob of viSaaiion rolls, IX of 1880, B. Q,, s. 86^ pp, 708—704. 

ACQUISITION*- % • • , 

. of land hF landlord for bnilding or other nseful purpose, s. 84, 8S9—80, 

ACT—. 




application of the. ^et only, to landlord'aod tenant, Preamble, p. 8 . . , % . 

conopenoement of, e* 1J>. IS. . 

o<mj>£i^ti<m of, B. 198, pp. 64€, IS—14, , ^ ■ „ , * \ 




mmx, 



- ^^'t’^OonMntted. 

. history of, Preamblei 1. 

, ^ lodsl extent of, s. 1 <8), p. 15 
object of Freambie, p. 8. 

pending suits, appe^ and proceeding not gOTorned by, pp. 19—28, 602—605. 
not to ^eot powers and duties of Settlomonc-Od&cers, s. 195 (a), p, 545. 
or realisation of rents in estate belonging to Giovernnient or under management of. Court 
of Wards or Bevepne anthorities, s. 195 <(4), p. 545. 
or avoidance oftenancies or cncnmbranoos on sale, for arrears of rerenue, s,.. 195 (c), 
p. 645. 

or enactment for partition of estates, s. 195 (d), p. 545. 
or enactment relating to patni tenures, s. 195 (e), p. 545. 
or other special or local law not repealed tbemby, s. 196, p. 545. 
not anthdxised by Eegolatiou prohibited, VIII of 1793, s. 65, p. 600. 

"ADDITION— ^ 

to the tennre snbjocf to increase of rout, s. 62, p' 231. 


ADMITTED TO OCCUPATION— 

explanation of, s. 47, p. 211. 

ADMISSION— 

effect of — of particiilar person to engage for revenue, YU of 1822, s. 4, )>p.' 603—4, 

Advances— 

provisions of Bengal Drainage Act 1880, as to —, Yl of 1880 B. C., s. 26 (1), p. 
e. 27, p. 

ADDITIONAL JUDGE— 


no appeal from decree or order of, in certain cases, s. T53, p. 468. 
AGENT —See Gumasthas, Joint Landlords, Naids. 


appoai-anoe, application or act before Court or authority may bo made or done by agent 
anthorised in vipriting by landlord, a. 187 (1), p. 636. 
notice may be 'served on agent empowered in writing by landlord to ficoopt servioe, s. 187 

(2), p. 68^ 

document to be signed or certided by landlord, may be signed or certified by, s. 187 (3), 
p, 586. • * « 

AGEEEMENT— Contract. 

AGRICULTURAL TEAR- 

definition of, r. 8 (1), p. 43. 

settlement of rent to taketoffect from bogl lining of poxt, s. 110, p. 429, 

ALLUVION—See Alteration, Fluvial Action, 
alteration—S ee Rent. , 

of rent on alteration of area, s. p. 231. 

raiyat's right to, may not bo taken ,away by coutract' made after passing of the Act, 
s. 178> p. 600." 


< ^ defined, Till of 1876, B. 0., s. 4, p. 757. ^ 

i t IP ' 

, dbetoiCo^frim a manager or guardians or from Bjpetios of manager or gtedim, <» 
from officer or from servant, or from sureties of such, recoverable as domandii under 
Yll« 1068 B. C., in of 1B79 B. C., s. 46, p. 803. « u man s 

'Ai^-NtJAI*^!^ BojIkd of Revenue. 


isnANNUAIi VALUfiT^^gfee“C onfutation. , 

‘ .provisions,^ — of DC of B, p. 680, a. ^p. «5, 



INDEX. * 8# 

APPEAL—jSe# Rbvkntj® Authorities, Summart Procsrurb. ' 

from Berenae-offioer to Judge in proco^tmgB for prepfvatiott of reoor^ ^ for 

oettleoient, 8.108 (2), p, 4S8. *' 

and from SpeoialJndge to High Goort, 8.108 (3), p> 428. 

no appeal from orders of Civil Cotirt in matters relating to distraint, s, 140t p. 447, 
no appe^ from District, Additional o/ Subordinate Judge in euit for rent not exobedihg 
. Be. 100, 8. 163 (a), p. 468. * ' 

or from specially empowered officer in snit for rent not exceeding Be. 6(1, 8, 163 ; 

• p. 468. ^ » * , ; J 

UTdess qnestion of title or of right to vary rent or rate of rent annually payable has been, ,' 
triod, 8.163, pp. 46855 — 472 . 0 

appeal from decree or order of District or Special Jndge to be inatitnted within thirty . 
days, Art. 4 of Soh. HI, p. 556. 

from order of Collector to b# instituted'within thirtjr days, Art. 6 of Soh. I'fl, p. 666. 

-—^B under IX of 1880 B. Q., s. IOI- 74 , p. 7l7.' 

*■8 nnder VI of 1880 B. C., b. 36. 

“—8 under II of 1882 B. C., bb. 84„88. 

-8 nnder VII of 1878 B.’C., e. 83.* 

-8 under II of 1819, b. 26 (1) (2), p, 384. 

—8 under X of 1870, as. 35, 89. • 

—-B under VII of 1876 B. 0., s. 86. ^ 

——I under II of J880 B. 0., s. 20. , 

—-8 pnder VIII of 1876 B. 0., b. 117, p. 776, es. 142—8, p. 787. 

•—8 nnder VII of 1880 B. 0„ a. 16, pp. 688—9. • 

8 under VIII of 1865 B. C., s. 18, p. 590. 

—T- 8 under V of 1875 B, 0., ss. 58—61. * 

regular —— lies in what cases under XIV of 1826, 8. 6 to Board from decision of Colloc* 
tor, VII of 1822, a. 29 (1), p. 661. 

no-from decision of pnnehayat, IX of 1833^ 8. 8, p. 628. 

from orders of Collector to Commissioner, IX of 1879 B. C., s. 67, p. 807. 

APPEARANCE— 


to be in person or by vakil, II. of 1819, s. 6 (2), p. 640. 

APPLICANT — See Application. 

• * 

if—unable to produce rent-roll,or statement, procedure to be followed, VIII of 1878 B. C, 
B. 19, p. 761. i 

APPLICATION— 


for commutation of rent, a. 40, p. 193. 

to deposit rent in Court, s. 61, pp. 254—6. 

for appraisement of produce, s. 69, p. 296. 

for registration o£ improvemont, s. 80, p. 326. 

form of such application, p. 827. 

for preparation of record of righti, s. 103, pp. 424—6. * 

for distraint, a 121, p. 436. 

fbr determipanon of incidents of tenancy, s. 168^ p. 497. 
for sale of tenure or holdihjjf, s. 16|, ja 496. ' 

to annul incumbrance, s. 167, p. 496. 
to sehaside sale, s. 174, pf 6(}&. ", * 

Umitmion in, Soh. Ill, p. 565. * 

, —rs under VIII,of 1876 B.*0., as.* 17—20, p. 761 j s. 82jip, 766,* a. 101, p. 7W 
a04*-6,p.777 5 8.180,p.782. , 
of purchase money, XI of 1869, s. 31, p. ,6^* 
of Act XI of 1869, 8.62, p-676. , * • 

AP»(>INTME1^—, * • 



ItfOviBiolia of IX of 1880 B. C., as to --sa. 138, p. 722. 

, of Depuly Oolleoter, IX of 18^, a. 16, p. 629. 

APi^ORTlOirMENT- • 

1870^ B. C)., a. ^ 



SIO p INDEX. 

• I * 

APPEAISllMENT— -i9ec PaoDUtfB Rents. 

appIioatioQ for. a. p. 29A ^ 

* procodara to be fdlWed, a. 761, p. 296. 
when rent is ta.kon by, tenant entitled to poaaeBsion of oropa, a. 71, p. 297. 

APPROPRIATION— ‘ * ‘ . 

of' payments made on acoonnt of rent, a. 55, p. 24!f. 

ARREARS OF RENT—iSee Summary Sale. 

' I CJ ’ 

whai ia an an'ear'of rent, a. 54 (8), p. 245. • 1 

> can a co-aharof antr^or, pp. 265—636—41. 

a registered Owner not ipao fitcto entitled to recover, p. 265, 
a mortgageo’a right to reefer, p> 273. • * , 

a anit for, ahonld lie agaittik the {eoogniapd, p. 272—4. ' 

> intervention in anita for, pp. 269—72. ■ • ^ , 

^ beuami-holder’a right in a suit for, p. 271. 

onna in a suit for, p. 274. » 

rate of, pp. 274—8, ' 

proof and valne^of doonmonta in a anit for, pp. ^1—2; 279—80. 

pleadings in a anit for, pp. 277—8. < 

how reoo^rablo, aa. 66, 68, pp. 285, 291. 

daniages where cent ia withheld or claimod withont reasonable oanse, a. 68, p. 29i. 
a first ohatge on permanent tennre, fixed holdings and oocnpancy holdings, a. 65, p. 281. 
interest recoverable on arrears of rent, and at what rate, a. 61, p. 284. 
enit for reooveiy of arrear of rent due ]|wfore deposit of rent of some holding to b^ insti* 
toted within six months after service of notice of deposit. Art. 2 (a) of Soh. Ill, pp. 
417, 556. 

for recovery of arrear of rent in other caaea to bo instituted within three years from last 
day of year in which it fell due, Art. 2 (b) of Sch. Ill, pp. 417, 420, 421. 
deduction of time in a suit for, p. 554. 

tfiaima recoverable aa arrears of rent— See Claims recoverable as arrears of rent, 
form of plaint in snita for arrears of rent, a. 148 (b), p. 459. 
procedure in anita for, a. 148, p. 450. 

proviaiona of the Act as to snita for recovery of, to apply to paatnrago rights, forest rights, 
fisheries and thealiko, s. 198, p, 544. 

ASSBSSMENT-p 

provisions as to XIX of 1793, s. 8 (2) (3), p. 636. 
provirions as^o —, VIII of 1793, as. 83, 35—37, pp. 696—6. 
for snbaeqnent years hoi/ fixed, YII of 1822, s. 7 (2), p. 606. 

ASSESSORS- 

for appraaaememt of prdduoe-rents, a. 70, 

for estimating cbmpension for ^improvements, s. 82, ;|g. 328. 

ASSIONMENT-iSfee Transfer. 

ASSISTANT COLLECTOR— * 

provisions^of tie Cess Act aa to — IX of 1880,*B,*'0,, ss. 101,106, p. 7,17. 

ATTACHMENT-, * r * • • 

of rtnt decree prohibitgd, s. 148, p. 460. ^ 

■ ,of tennre, if transferee omit to register, Vll of Beg. VIII of 1819, s. 7, p. 674, 

' of property nnder, s. 189, p. 447. " * t, 

\ r td rim^nltaneons with sab proclamation, 6.163, p. 490. 
tennre of holding to he iploai^ from s. 170, p. 4^. ■ 

ATJOTlOpN'-^^URdHASER—See PuiMjHAsaB. 

' d{tenitfM,leaeeB, Aq., hy i^ aneears of revenue or vent—i8aa iNOOMBRANOiia 

&tnf»UKY'SAi:.B.. . , i 

.. ifoi^tnimtriilsirinig to, (rf tei^n(»e«and,ino%p)b&i Mb lot iiigohrs Of xeiiMiih' liot 

. '■affe^>y:the Act.'S. 196, P.646. , , ■■ 
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AWARD— 

of chai^B to witnesses, IX of 1826, 8. 5 (10)^ p. 624. 

AWAT-GOING CROPS— 

roles as to, when raiyats are ejaoted, a. 166, p. 479« 

BALAN’OBSS—See Board op Rbvehde. * 

BAR- 

to rowTory of rent pending notfcp of sncoossion, s. 16, p. 91. 
to bring saocessire rent snits, s. 37, p. 182. 

•BASTOO LAND —See Homestead.^ 

BEBRBHOOM—See GhatwiIs. * 

BENGi^L EMBANKMENT ACT—» 

claims under, recoTorablo as arrears of rent, s. 74 of Act TI B. C.,«1882, p. . 

*• * 

BEQUEATH—See Transpee. 

BOARD CP REVENUE— • 

powers said duties of —— under II of 1793, ss. S3, 89-^2,45. 

powers and duties of-under IX of 1880 B. CT, s. 34, p. 713 ; s. 37, 704; s. 40 (a), p. 

704; 8. 46 (2), p. 707 j s. 91, p. 716; s. 98, p. 715 j 105-6, pp. 717—718.. 
powers and duties of-under JV of 1821, s. 8 (3), 

powers and duties of — under VII of 1878 B.O., 8. 4, as. 8 and 10 j 8.15 ; s. 19 (o), 8. 
21, B. 85 ; 8. 78. 

powers and duties of — under VI of 1880 B. C., 8. 3. 

powers and duties of-under Eeg. H of 1819, s. 13 (1), (3), p. 651; s. 14, p. 651, s. 21, * 

p. 653; a. 29, p. 664. 

powers and duties of —— under VII ,of 1876 B. 0., b. 3, p. 738; s. 13, pp. 718-*147; s. 80, 
p. 744; B. 36, p. , 8. 88, p. 

powers and duties of — under VII of 1832, s. 9 (3), p. 608 j s. 29 (1) (5), pp. 618—9; 

8.29 (6), p. 619! 8.36, p. 631. _ . 

may with sanction of the Lieutouant>Goyeruor, lay down rales on jirhat points, V of 1875 
B. 0., B. 68. ^ 

to be court of Court of Wards, IX of 1879 B. 0., s. 6, p. 796. , 

BOUNDARIES— 

of land to be shown in plaint for recovery of rout, a. \48 (b) p, 459. 

BRANCH COMMITTEE— . * 

provisions of the Cess Act as —, IX of 1^86, B. C., ss. 134—flf p. 723 ; sa. 156—69, p. ‘ 
726--8. * 

of land to be shown in plaint for rlooveiy of rent, b. 148^6), p. 459, 

BREACH—S|e Ejectment, Compensation. ^ 

BUILDING— ^ ‘ • • 

acquisition of land by landlord for building and otber*purpoBe8, s. 84, p. 3^, 
lease (ft land for permanent, how far proteoteft on sale for arrears qf reyenuq, ss. S7 ant., 
62of Act XI 041859, pp. 67a and 61^: , 

on sale of transferaole tennre, a. 12 (rf Act Vlf (B. C.) of 1868, p. 688, , 

BURDEN OP PROOP—iSee^AEBEAES 0| Rent and Enhancement OF Rent— ' 

Aosaession and of teiiurd*beinj^oreditary, lies on party ailing the eamn, XIV 
■ 8.8 (3), p,669. ' • - 


one or two snooeBsiona merely do not establiah hereditary tenure, XIT Of 
, p.6ro. ' 

BUSINESS—/Sge Board ofiaREv-fiNtJi. *.■ 'ilv'; 

. to be transacted at meeting to be entered in notice. IX of 1830 ,B. C., k: 

. ' ot-'S^bankmeut CSt^mmitii^, how to be oondaoitod^ 11 0., 8.-'^^';'! 



. mmx. 

' I- K ' .'#1 

• ,1 

ByB-LiWS—iSfee CoM»iTiM, Bma, LiEOTBNAjfr-GtovBBKbB of Benoal—* 

BUBNING GROUND— • 

* lease ot land for, how far jmteotod on sale for arreora of vetenae, se. 37 and 68 of Aoi 
XI of 1859 5 ». 18 of Act Til (B. 0.) of 1868, pp. 670 and 673—4 and 688. 
on sale of tennze or holding for arre^a of its o^n rent, OLX (e) 866. 

CAL'CUyTA— * 

The Act does no* extend to — b. 7, (8).,p. 10,13,15. 

CANAL— 

lease of land for, how far protected on sale of estate for arrears of revenne, as. S7 and 62 
of Act XI of 1869; B. l2of Act VU of 18g8*(B. C.),op. 670 and 673—4 and683. 
on sale p? tenure or hpldi^ for arrears gf its own rent, OLX (c), 368. 

, OANCELMENT—See Lease. ' ’ » • I 

CALENDAR— . 

British, to be followed in oalcnlating limitation, j). 666. 

CAPITAL—* 

interest 8n —^ expended on woihs tj* improve means of oommnnioatitm may he gnaran* 
tt'Cd by District Hoad Committee with sanction of Lientenant-QoTemor. IX of 1880 
B. 0., B. 110, p. 719. 

CASTE— 

of raiyat when considered in settling his rent, s. 31 (e) p. 177. 

CERTIPIOATB— 


provisions of the Cess Act, 1880, as to —> IX of 1880, B, C., s. 49, p. 707. 
of title given to pnrohaser under s. 28 of Act XI of 1869 or nnder s. 11, oonolnsive evidence 
in favour of whom and of what, VII of 1868 B. C., s. 8, pp. 665, 669, 682. 

- every certificate under Act VII of 1868 B. C., Ill of 1868 B. C., to be enforced nndor 
• Vll of 1880 B. C., p. 682 j provisions of 1880 B. C. aa to — ss. 6—11, p. 638and 
BS. 18—19, p. 689. • 

Court to grant judgment debtor-, specifying what, and possession to be givmi to 

parohaBert>n payment by him in fall, VIII of 1865 B, 0., s. 11, p. 690. 
form of — of saje, XI of 1869, Soh. A, p. 675. 

CESS—See Abwabs, Road Cess.’ 


olaimgfor, recoverable as arrears of rent. 8. 47 of Act IX (B. C.) of 1880, p. 707. 
no rent recoverable for land or tenure of vthioh return not lodged under the Cess Aot, 
B. 20, p.; p. m. 

or for land noriucluded in jibe return, s. 20, p. 700, s. 246. 
limits of operation of — Act IX of 1880, B. 0., b,*2, p. fB5. 
when payable and bow, IX of 1880, B. C., s. 42, p. 706. 
when payable by holding of rent fre^Jands, s. 67, p. 710, 
reooverawe at publio demands, id., s. p. 716.* * 


OHAIRMAN^- 

" iJoWOrs and dttriea^f — nnder IX of 1880,-B. C., g. 118, p. 720 j Bb. 1221-^, p, 741 j b. 189, 
p. 728{ B.l6a^p.«726jB. m,p.72«. . i 

^C£^KR^LSt«^S6e S^&TiCB Teeubes, ^ 

landB to ha annexed to malgnzari lands, TUI of 1798S fk 41*^, 596. 

CHIEf AQjpSTT DF MINE, Ao- • * 

provirioWof fcheCeBsA^tas—--,IXofl880B.C.,8. 478, p. 712 1 as. 78-®5, «. 7|3| 

, ■a.82,p;'7l4. ' . , • ■ 


ICEOTA NAGPORB—: 


'.vf , 



DTDEX* 


« 


CHUR LAlSTD-rgee Dbarah. ' 

right of teoanof to aoorae, », 180, p. 619. * 

CIVIL COURTS— 8e9 High Codbt, Judicial PBooKDURf, Recobd of RiOHTf 
power of, in enhahoament Bnits,,SB. 7, 29, 80, 38, 86 j pp. 68 , 141, 145, 180, 183. 

deposit of rent to be made in, 8 . 61, pa 864. • 

rQoeipt grwted by, is valid acqnittaftce, s. 162, p. 468. 
has discretion to refnse deposit, 8 . 64, p. £59. 

hasjpower to refund amount in deposit, id. • 

has power to order tenant to sittend on measurement, a. 91, p. 343. 
may order execution on decree-holder’s oral application, b. 148, (i/)|»p. 460. 
has power to fix fair rent ae an alternative to ejectment, a. 167, p. 476. 

’ to bo guided by same rules as Bevenoe-qflBloerfl in de«Hding,what is khamar^land, s. 121 , 

(3),p. 435. •• • • „ 

disti^nt order to prevail over attachment by#s.-139, p. 447. 
dofiaod, VII of 1876 B. C., (ffS, p, 787.* 

collector to Bend list of defaulters to^ IX of 1880 B. 0., b. 19» p. 700. 

powers of -ir- in revenue matters, 35 of 1859, a. 47, p. 707 j Vli of 1822, s. 14 (3), p. 

614i 8.87 (1) and ( 2 j p. 619. . • a -I rv ^ 

to make enquiry regarding disqnali^oation on ground of physical defect or«nfirnuty, IX of 

1879 B. 0., B. 82, p. . . 

CLAIM—See Sale fob abbeabs dndbb deobhb, 

CLAIMSTIECOVERABLE AS ARREARS OP RENT— 

claims under “The Hooghly and Burdwon ^Drainage Act,” s. 33 of Act V of 1871 
(B. C.), 603. 

for road cess and public works cess, s. 47 of Act IX (B. C.) of 1880, p. 707. 
nlwimw nnder “ The Bengal Survey Act,” s. 38 of Act V (B. 0.) of 1876, p. 791. 
claims nnder the Bengal Kmbankment Act, s. 74, p. 793. 
claims under the Bengal Irrigation Act, s. 83, p. 793. 

COPPER— 

Tisod for-to be assessed at what rates, IX of 1880 B. 0,, s. 63, p. 708. , 

COLLECTION— 

CBtablishments for making —•to be appointed by whom and with whose sanction, IX of 

1880 B. C., s. 91, p. 715, 

COLLECTOR—See Revenub-officbe, Measubement. ^ * * 

defined, a. 3 (16), p. 46. , 

notice to landlord of transfer or succossiop to permanent tenures, ss. 12,17, pp. 81>>-89, 91. 
jurisdiction of, irr case of produoe-ronts, bb,» 69, 71, pp. 295, 297» 
in relation to improvements on raiyats’ holdings, s. 78, p. 325. -A 

oertifioatl of, t^t land is want^ by landlord for buildidg or othor sufficient puipoBe, ft, 
84, p. 829. 

to cause publidhtion of notice of entry by landloi^ on abandoned holding, s, 87 ( 2 ), p, 886 . 

to serve noflce of avoidance of iucmnhmnces, b.* 163, p. 490. « « 

may on applic^luon declare that land has ceased to ohur or dearah land, s. 189 (9^ 

p. 619. • • * » * • 

appeaFfrom order of, to be instituted within SO days. Art. 5, Sch- HI, p. 666 . 
may make roads, dso., on Qovenupent clftir, IV of 1868, B. 0., s% 6 and 6 . 

* DowerB ^d duties St ' — under IX of 1880,* s. 4, p. 696; hs. 16, 18, pp. 69 

700^ 5 BS. 44, (1), (2^, pp.^06—7 J SB. 62—8, pp. 708; bs, 66 , 68—9 and ft, p 

711—12 J B8. 76—6, 78—80, and 82, p^. 718—14 s,sb. 86 , 86-t- 7, p. 714 j <0, 

Zs m aA AiY tffB. .. lofi wk ^04. - 142; 1, Me . « ten ^ 

. may 4 Al^ g at| t powers to anslstonts, IV of 1821, s, 8 ( 8 ), 
inay XX of 1848,88.1—6. » ^ ' 

po^rers of — oni^^ 9^ 1880, B. 0., B. 8 ( bs. 87—40 3 s. 44 ( 8 ), B. 1(6,,**,,^ ,,'. , - 
PQWo** of — undor II of 1882, B, C.,*s. 8 3 as, 6—7 3 SB.<^0t lL) iui. 




' ' INDEX, 

<3dLLBlOTOE-><7<w<t»tt«i. ^ ' * « 

' pDtTOM OQil duties of —— ondor Yll of l^Vs B. C., s. 4 $ s. 9 $ ss. 23—4) s. 29, SB. 29 
' ^ 81; B8. 86—B. 42, B. 47. 

powen and dnties of —— b in lakhiraj cases, XIX of 1798, b. 15, p. 637; b. 85, p. 640, 
XXXVIl of 1798, B. 5, p. 648 j s. 10, p. 648; a. 80, p. 646 j II of 1819, 8. 6 (IJ, (2), 
, p. 649 r 8 6 (2), pp. 649—60} s8. 9—ll, p. 660} b. 18 (1), p. 661} fia. 16-20, p. 
662} B. 29, p. 664. . ' ' 

powers and dnties of-nnder VIII of 1799, b. 67 (5), p. 601} VII of 1822, b. 9 (1), (2), 

pp. 607—8 }''b. 11 (1), p. 610} BB. 18—21, pp. 61?—616} bs. 28—4, pp. 616—617; 
s. 28, p. 618} BB. 82-6, pp. 619—21; IX of 1826$ s. 5 (2), (3),—(9), (11), pp. 622— 
626 } rV of 1898, s. 2 (4), p. 627 ; IX of 1833, ss. 6 and .6, p. 628. 
powers and dnties of — nnder Yll of 1868, B. C., b. 1, p. 681; Yll of 1880 B. 0., a. 4, p. 

684} s. 16, p. 688; bb. ?3—4, p. 690. „ • „ 

deBned, ^1 of 1865, B. 0., s. 1, 688. ^ * 

powers and duties of under Act XL^of 1859| sa. 61, pp. 667, 675. 

powers and duties of — under YII of 1876', B. C., B. 3, p. 737, as. 28—31, pp.'Y44—6 } 
88. 84—6, p. 745 vja. 87, p. 746.} ss. 62— 3, p. 749} bb. 66-^, p. 760} b. 63, p. 761; b. 70, 
p. 762} SB. 76—6, p. 764} b. 80, p. 764} as. 88—6, p. 765. 
powers and duties of — under YIII of 1876, B.' C., a. 4, p. 757} s. 26, p. 763 } sa. 30—1, 
p. 764 $^bb. 33—4, p. 768; b. 42, p. 766; s. 69, p. 771} B. 76, p. 772; BB. 80—1, 
p. 77B; BB. 83—6, pp. 773; «. 96, p. 776; s. 103, p. 780; a. 107, p. 781; bs. 120 and 
122-^, pp<.781} s. 126, p. 784; m. 139—40, pp. 785; s. 146. 
powers and dnties of — under IX of 1879, B. C., s. 3, p. 801s. 27, p. 606 ^ ss. 86—8, 
794; B. 66, p. 799. 

powers and dnties of — nnder Y of 1875, B. 0., s. 8; ss. 6—10 ; s. 12; ss. 14—5 j 
SB. 20—4; as. 26—7; ss. 29 —30; a. 46 ; b. 50 ; b. 64. 
powers and dnties of — under X of 1870, b. 3 } as. 8—18 ; s. 32 ; bb. 43—5, 63. 
powera and duties of —— nnder II of 1880, B. 0., s. 8; SB. 7,11—13,16—16, 19, 22, 26; 
29 

powers and duties of — nnder I of 1879, bb. 3, cl. (8), 15,17, 36—8, 40, 45, 60—4, 69. 

COMMENCEMENT— 


of the Tenancy Act, I, (2), 10,11. 

COkMISSlONER QP REVENUE DIVISION— 

powers and duties of — nnder IX of 1880, B. CJ,, 8. 18, p. 699 ; s. 38, p. 704 ; b. 86, 
p. 714; sSp90, 93, p. 713 ; sa. 101—2, p. 717 ; s. 109 (1), p. 718 ; as. 128—9, p. 721; 
B. 183, p. 722} SB. 142—3, p. 724; s. 150—2 ; p. 726 ; s. 164, p. 726. 
deHned, Vlf Of 187S, B. 0., s. 4. . 

powers and duties of —under YIII of 1876, B. C., b. 4, p. 757 j s. 118—210,780—1 pp.; 
s. 1,48, p. 786. ’ « 

powers BAd duties-nnder YII of 1868, B; 0., B. 2, p. 682. 

powers of--under KK of 1833, a. S, p. 628, 

powers of —^nnder Y of 1876, B. C., a. 68. 

COMMITTEE— 

• # 

powers and duties of —under IX of 1880, B. 0., b. 4, p. 696; b. SB, p. 704: B..i|8, 
... . iiV- * - 


p. 716 ; m 109 (2), p, 718 ; bs. 11^—4, pp. 7>9-»20 ; sa. 117—20, p. 7ai0’} «. 126 (2), 
(8), p. 721} fl. 128, pt 721; ^fi. 181—5, pp. 722—3 ; ss. 138-40, pp.'723-4; ss. 142— 
B,V,7Ui BS. 146-6, p. 724} ss. 14|—61, p.** 725; S. 262, p. 727; s. 17«5, p. 

8.180, p. 729. * . * 

COMMUNICATION—See Capital. • * * • ' 

• * * 

proiylidcmB as to oouBtruction, repair, Ac., oiapplianceB of —, IX of 1880, B. 0., b. 109; 
Bik. 141,148, pp. 718, 724. • • *. 

COMMUTATipm-'^ * • * * *.♦ 

of rent pafinS^ in kind ooonpanoy raiyat, a. 40, p. 198. ' ^ . 

way not ha awaj by contract made after passing of the A^,|. s; 17A 

60 .MMISS 1 ON-. . 


be I 


ttader bb. si, 168 ,'{^. 175 iM' 



INDEX. 





COMPENSATieN- 

for improrementrs to raiyat ejected from his'liolding, sa. 83,83, pp. 828—9, (8^ tjtfmyf- 

UFfnra.) 

Belief against forfoitnre by money oomponaation, a. 155, p. 472. 

CpMPUTA:^ION-- ’ . • . 

rtdoa for — of annoai valno of estate or tenure, IX of 1880, B. 0., ss. 27—9, pp. 701^—2. 
of period of limitation for appeals, VII of1876, B. C., s. 86, p. 755. , 

CONSf RUCTION— * , 

of the Tenancy Act, a. 196^ p. 546. 

• of Act VII of 1868, B. 0., s. 30, p. 684. 
of Act VII of 1880, B, C., s. 1,^. 684.* « 
of Act III of 1862, B. 0., s. 4;p. 677. 

CONT^OT- 


enhanoement of money'rent of oconpepoy raiyat by,.a. 29, p. 141.* 
certain rights not oSeotod by contracts made before or after pasaiDg of the Act, s. 178 (1), 
p. 506. ’ . 

acquisition of occupancy right not aETeoted by contract made since 15th fnly 1880 and 
bpforo passing of the Act, s. 178 (2), p. 506. « ^ 

certain rights not affected by contracts made after passing of the Act, a. 178 (3), p. 606. 
lease for reclamation o{ waste land governed by, s. 178, proviso (1), (2), p. 507. 
temporary cultivation of orchard land with agricnltnral crops by, s. 173, proviso (^, p. 607. 
reih may bo imposed or increased, notwithBtan(^ng contract, when revenue is imposed or 
inoreased in rospeot of area not permanently settled, s. 192, p. 543. 
interest payable upon, s. 78 (h), p. 607. 

not executed in manner required by Act not binding on Boad Cesa Committee, IX of 1880, 
B. C., a, 139, p. 447. 

CO-OWNER— Co-Shabers, Manaoeb. 

COPIES— 


provisions of Coes Act as to ——, a. 34, p, 703. 

CORRESPONDENCE— 

between Boad Cess Committeo tTnd Lieutenant. Crovernor to pass througb Commissioner. 
IX of 1880, B. 0., s. 128, p. 721. 


CO-SHARERS— iS'ee Joint Lanolobd, Joint Unbitided EmfE, PisTiTiOK. 
occupancy-right of, s. 22 (2), p. 117. ^ 

person having oooupanoy-right and becoiqing a, does not lose this right, s. 22, pp. 117—8. 
deposit of rent b/tenant unable to obtain jeini roooipt of, a. 81* {11 (c), f2): a; 62 CBl t ’ 
a. 63J2), p^. 254-8. » ' ' ' * 

mnst act collectively cm by agent authorized by all, s. 188, p. 536. 
is a Buriiey or meoenremeat possibie by one ? s. 90, p. 340. 
can a oo-shMet^enbsnce rent ? s. 30, p. 146. ^ * 

‘ can a <m-ahtS^er eject f s. 44, p. 198^ , ' 

can a GKM6>«ce]«Sne for his rent separately ? pp. 536—41; 265—9. 

COSTS-n, ' * ' , ’ 

Estates Partition A^ ss. 44, 49, p. 767 tmB s. 117, p. 786. , 

Public Opmands Becovory Act as to-, a. ej’p. 685 j VII of 1880, B. 0., a. 14, p. 68S. 

payment of-, IX of 1879, S. 0.,»b.*68, p. 806. 

C0UNTEREEIT-/8ee Ri^eeipt, '* 

OOIBSt op W4RDS—iSfee LiASB. . 


jurevisiotf of the — 7 - Act, pp. 793—805. 
rent in estates under management of, how recoverable a. 7 (7) of ** tile Pttblio.'DdiySEtdiii 
Beoovei^’Act,’* p. 6 ^. » , /'V , ’ 

these ptovieiona uoi ulfeoted by the Aj^) p. 195^ p 4 546, . , .. 'I', 

jpay be appoiuted manager, a. 95 (a), p. 8 ^ 


jpay ue appointed manager, a. 9a (a;, p. V40. \ ' 

The^epjrt el Wards' Act to ai^y to sttph $7 k.P.'^ 
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CEOPS—See Away-qoikq Grow, Distraint, Phtces, Oommctatkjn, ATPHAissicairT. 

eab&Qoemeat of i!«ni of limd hold at •pocnally low rote in oomriderotlon of onltivating a 
* partioaltii crop, e. 29 (3), p. 141. 

Local Gorornmeat may empower fieTenoe-offloar to oat and tbrosb and weigh prodnco, 
8.180 (1) c, p. 548. 

OULTIVATOE— Eaitat. 

CUSTOM- 

1 

local caatoin to be regarded ia deciding wbat is kbamffi? land, 8.120 (2), p 434. 
homoetcad hold by raiyat otherwise th^ as part of his holding to be regulated by looal 
oastom or nsilgo, a. 182, p. 621. 

This Act not to agoct any onstom, nsago pr customary right not iuoonsiatent with its* 
proriaioQS, a. 183, p. OiiO. 

to bo regarded in Bottling rent at enhanced rates, s. 81 («), p. 177. 
n as to ntlandt holding, s. 180, p. 619. 

DAKHILAH—See Epchipt. , 

DAMAGES—Spp Pbnalties and Damages. 

DABPATNI— 

iaoidonti of dorpatni undor-teahres, ss. 1 and 4 of Bog YIII of 1819, pp. 507; 671. 

DATE— See Commencement. , , 

latest—8, on which several provisionB were acquired by the British Government, ZIV of 
1826, s 8 (7), p 660. • 

latest—certified to be—of pnblioation of nutioo nnder sa. 39 and 40, YU of 1876, B. 0., 

8 41, p. 747. 

from which separate liability of share of applicant commences, id , n 70, p. 762. 
to bo specified in notice under s. 123, VIII of 1876, B. C., s. 124, p. 781. 

DEABAH LAND— 

right of oooupnncy not to accrue On, s. 180 (1), p. 519. 

^ meanwhile liable to pay such rent as may be agreed on, a. 180 (1), p 619. 

* Collector may, on implication, declare that land has ceaiHMl to bo chur or doarab, g. 180 (1) 
p. 619. • 

DECREE—See^MSCUTioN, Judicial Pboosdube, Sale fob Arrears under Decbeb, 

DEDUCTIOiJ- . 

from nett profits on acoeunt of Government, YIII of 1619, b. 17 (2) p. 684. 

DEFAULT- 

M to deposit, a oontenipt, XI of 1669, 8. 67, p. 674. 

DEFAULTER- 

provisions as to* ^ pf VIII of 1819, s. 14 (2), p. 682, 8 . 17 (7), p. 686. 
provisions as to—of XI of 1869, s. p. 608; b. 8, p. 666. 

DBFIOIENOT—Nee Board op Revenue. 

definition- ^ 

of terms in the Act, pp. 20, 88. 

DEPOSIT—Nee Noxioe, 

application to deposit rent in Court may btr made in what cases, s. 61 (1), p. 264. 

form of the application, s. 61 (2), p. 266. 

el^ dt reoeip4 by Conti for rent deposited, s. 62, p. 258. 

notification and notice of deposit, s. 63, p. 26$. ^ 

payment of deposit to landlord or tef and to depositor, s. 64, p. 269. 

«mt for rent prior to that depqjntod to be Infooght within sifi months, Art. 2 (s), 8ol|u III, 

p 666. '' ' 

by teuura.holder to prevent avoidanoe hy samOMUT safe of pafari Or simliar tentUe, ifiawc 
I(md2,of8ectioniaaf0!tog.yillof 19i0,p.6ao, ^ 
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t)BPOSTT—Oot«t»»4ei. . 

HurpeaBion of provifliona of deposit, p.' 
under VIII of 1819, s. 17 (8), p. 685. 
under VTII of 1866 B. C., a. 9, p. 677. 

under XI of 18§9, *. 9, p. 606, as. 16—16, jj. 666; b. 22 , p. 668. • 

DBPITTY OOLLECTOB— 

powers and dnties of—under tbe Oess Act, s. 101, p. 717; s. 105, p.^717. 

powers and duties of—under ^he Estates Partition Act, 8. 4, p. 758; s. 87, p. 766 jss. 
41. 48, p. 766; s. 51, p. 768; U. 64, p. 769; ss. 66—61, pp. 769—770; s. 64, p. 770; 
BB.’ 70-14, pp. 771—772; ss. 76-9, p. 772 ; ss. 93-6, p. 71#; ss. 97—100, p. 716 ; 
. 8.102, p. 717; SB. 106,107, pp. 717-8. 

, provisions as to—of IX of Bs. Pf-wS, p. 629; as. 20*—6, pp. 629—630. 

DILUVJON— ^ *. . • 

as a ^Kinnd of reduction of rent—S m Afteration, Bent. 

DEPOSIT OP LABD— 


is a gronnd for rednotion of rent, b. 88,* p. 183, 

DISABILITY— • 

of holdbr of estate or tenure under CesB Act, ss. \9 and 20, p. 700; s. 58, p. 710; s. 6 
p. 7JL0. , 

of wards, IX of 1879, s. 60, p. . 

exception as to persons who consent to remain wjurds, id., s. 62, p. 

DISPUTE —See Rbcojid of Riohts. 


pTovisionB of Land Bogistration Act, as to—a, 8. 55, p. 749. 

procedure on-whether lauds form part of parent estate, VIII of 1876, B. 0., s. 116, 

p. 780. 

DISQUALIFIED PROPRIETOR— 

land of—to bo managed by persons appointed by Qovernment, VIII of 1793, s. 21, 
p. 594. 

who aare— b, IX of 1879, B. C., s. 6, p. 794. . 

Jurisdiction of Court of Wards over, id., s. 7, p. 794. 

DISTRAINT— 

who may apply to Civil Court for, s. 121, p. 435. • 

allowable to recover rent due not more than a year, and for which no seonrity accepted, 

8. 21, p. 435. • 

what crops or othej* products may bo distrained, s. 121 (a) and p. 435. 
no distraint by proprietor not registered nnder the Land Begistmtion A<^, s. 21, proviso 
(1), po435. , ^ 

or for rent in excess of provions rent, unless payable undef a 'contract or by virtue of a 
prooeedii;g '^der the Act, s. 121, (2), p. 485. • 

or to distrainapr^uce of part of holding sub-let with landlord’s written oonsont, s. 121, 

• (8), p. 435. . • . * * 

form, contents and verification of application for, s. 12^ p. 437. 

• Mplioa^ to file with applioflttiOh neoesiary doogmentary evidence, s. J23 (l)f p. 438. 

Court i^y examine applicant, s. 123 (2), m^88. 

.may prohibit romovah of produce pending disposal of application, 9. 123 (8), p. 438. 
suspensiow of distraint o^er made a povisiderable time before crop is ready, a. 123 (4), 
p. 438. * * • 

mode of distraint, s. 124, p. ^40. , , * . 

nq^oation of distraint in aooor(^nco with rales made by High Coart8,*s. 124, p. 4^40.,. ^ 

produce that cannot be stored not to be^ distrained less than 2# days befoto it iaroa#ari < 
s. 124,p.44(h ™ 

diatosiaing offioor to serve defaulter with written dhmand of arrears and ooitov^l^' 
aooount, B. 126 (1), p. 441a *• . 

to serve also other .person whom he has|eason to believe to be the owner of the 4i|tra(ai'' 
iwoperty, s. 124(2], p. 441. , , ! 

serrf^ to bo personal, if possible; if not, then substitatod servioe, s. 126 (3), p. 411 ;; '' 

•106 
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. ^ diitniatit i^ot to premit penoo from roa{i&gr> gsAlieriafir or stwingr, a. 12ft (l), n, 4^. 

. if perMn wtitleft fails to re&i^ &o., ftiatrain^; officer may reap, a. 126 (2)^ p, M2, 
ftmraineft property to remain in oha^ of diatminiog offi^ or of peitoa appointed by 
him, a. 126 {8}, p. 442. ^ 

nnleas demand satined, proolamatiob to iasne fSr aale in not less than tbrep at more than 
BjSTen dayOf 8> 127 (1), p. 442. 

aale-proolmnatio^ to be atnok npon oonapionooa place in village, a. 127 (2), p. 442. 
aale where to be made, a. 128, p. 448. ‘ r, • 

when prodnoe may be sold standing, a, 129, p, 448. 
manner of sale, a. 2^0, p. 448. 

postponement of aide, if fair price not offered, a. 181, p. 444. 
paymeni^of pnrohaBe>money, a. 182, p. 444. e * « 

certifloate to bo givmi4o pnrohaeer, a. 1$8, p, 444, “ 

aale proooada how’to be paid, a. 18^ p. 444. 
who may not borohaae, a. ISo, p. 445. 

on the depoait of the^amonnt of demand, ffiatraiut to he withdrawn, a. 186, p. 446. 
and reoeipt given for amount deposited, a.* 18ft, p. 446. 

disteainii^ officer to pay into Oonrt at once amOnnt deposited with him, a. 186 (2), p. 446. 
reoeipt a ftlU protection for snbseqnent claim for atime arrears, a. 186 (3), p. 446. 
deposit to be paid to the applio&nt for distraint after one month, unless meanwhile snit 
institated,*. 186 (4), p. 446. > 

talciijg by landlord of amonnt deposited, not a consent to tenant’s Bnb>lettmg,*a. 186 (5), 
p. 446. 

inferior tenant may deduct from rent payable to landlord Amount paid nnder pmAnro of 
distraint, a. 187 (1), p. 446. 

bnt this not to affect hia right to ane for amount not deducted, a. 137 (2), p. 446. 
right of anperior landlord to prevail in case of conflict between superior and inferior 
rights, a. 188, p. 447. 

distraint order to prevail over attachment by OivU Oonrt, a. 189, p. 447. 
bnt snrplna aale proceeds not to be paid away without anoh Court’s sanction, a. 139, p. 447. 
BO ai^eal from okIots of Civil Court in matters relating to distraint, s. 146, p. 447. 
but suit for oompensation will lie for illegal distraint, s. 140, p. M7. 

'Local Corernment may, in special oases, authorise distraint without application to Civil 
Court, 8.141, {2 4^, • 

Local Government may resoind snob order, s. 141 (1), 448. 

High Oonrt mfty make rules to regulate P^eduro in distraint, s. 142, p. 448. 
peneJties for wroq^ul acts of, or connect^ with, s. 186, p. 685. 
snsplnsion of the distramt provisions, p. 434. 

tnlra ma^ by the High'Court npon the provisions of, pp. 488, 439, 440, 441, 442, 444, 446, 
449. ' 

tlihargea on aooount of privileges for distmipt) p, 445. • 


DISTRICT— - , 

lawviaiona aa to —of IX of 1880, B. C., a, 4, p. 696, a. 108, p. 718. 
d^ned, VII of I87e, B. C., a. 3. ^ 

DlSTRIOf engineer- ' ' 

proviiBona tl Ceaa^Act as to —as. 18].--'2,184, p. 722. ' 

(district JtrpaE-*-See Appial. . 


AO iapjieal from decree or ord» of^ m oertsCn oases, CLIH, 
poyfeir of retiaion of, hyttsoa tn which ao appeal Uei^ CLl 

S^^TRlbTvi^Ab COMMITTEE—(See Committeb. 

^isDlMiyCT^OAD ETJND-iiSee,A ccount. . 


of <5es8 Art Si %T**, «• 





INDlSXi lip 

I . 

DIVISION—See BsTisiiSHMEKTr ‘ / 

landlord not boaod by diviaioa o! toaitKi cx hiding or diairibation of rent madja^^boat, 
' bia^itton oona^t, 89, p, 999. ' . 

of fine amongst persona instramental in detection of offence, dso., VH of 1878, B. 0,, ii 77«' 

local-defined, Vn of 1876. B. 0., B. 8/ * 

private <—Tf, see application, Pxiirnt^ * * 

DBAINAGB- 

pro^sions of Ceaa Act as toa* 109 (5), p. 719. 

Dbinking water— . 

provisions of Cess Act as to , 8.109 ^6), p. 719. 

DWELLING-HOUSE— See^OMBSTEAD. • • 

erection of snitable, by a raiTat to be pftsamei^ an improvement, s. (B) /, p. 892, i 

non>oooapancy raiyat entitl^ to conatmot, maintainj^nd repair, i^79 (t), p. 329. 
lease of land for, protected on sale o{^fbnnre<or bolding for arre^ of its ovrii rent, s. 160, 
(e), p. 485. , 

BAST INDIA COMPANY—iSae Colliotob. 

EPFBOT— 

of tranrfer of a non-transfer at a bolding, p. 131. 

of annulment of rates by decree of Gonrt, kl of 1869, s. 34, p. 670. 

EJECTMENT— See PubchA’SEB. ^ 


for non-payment of rent now confined to non-oocnpancy raiyats and nnder-raiyats, s. 44 
(a), p. 199. 

of permanent tennre-holders for breach of condition, ss. 10, 65, pp. 78, 281. 
of raiyats holding at fixed rates for breach of oondition, as. 18 (t), 65, pp. 92, 281. 
of oconpanoy raiyats, ss. 25, 65, pp. 138, 281. 
of non-ooonpanoy raiyats, ss. 44,45, 46, 47, pp. 197—212. 
of nnder-raiyats, ss. 49, pp. 218, 286. 

what tenants may not bo ejected for arrears of rent, s. 65, p. 281, * 

what tenants may be ojeoted for arrears of rent, s. ^6, p. 285. * 

landlord may institute suit for, whether he has obtained a decree for arrears or not. s. 66 
(1), p. 285. 

and whether entitled or not by contract to eject for arrears, s, 66 (1)^ p. 285. 
decree for, not to be executed within fifteen days, B. 66 (2), p. 286. * * 

Court may extend time, s. 66 (8), p. 285. ' 

compensation for improvements to raiyat ejected froth his holding, ss. 82, 83, pp, 328—9. 
See Improvements. ' , 

no tenant to be ejected from a tenure or holding otherwise than^ execution of a decree ■ ' 

b.89,V840. , ^ ^ ^ ’ 

light of ojeoted raiyat as to away-going crop and land prepared for sowing, s. 166, p, 473.. 
fa^ rent may bofixed as alternative to, s. 157, p. 475. • 

. no contract dan entitle landlord to ejoot otherwis^han under provision of the Act, s. 17B .' 

(«), p. 606. • • • * 

Umit^ion in suit for ejectment of temure-holder or raiyat on acconnt of breach of ocn^ '< 
dition, Art. 1 of Boh. in, 564. 
a oO'ShsirQr cannot eject a joint te^nt, pp»836,198. 

EIIBANEMENT—See Bengal EMB^NKMENf Act. 

ENHANCEMENT—See Pcbohasbb, SEntsMENT op^Rbnt. 

o&^nt of tenure-holders, si^. € -9,*p. 68—77. ' « 

When tenure held.from time of ^manent settlommt, s. 6, p, 66. % 
limits of mdumcemeat of rent of tenure, s. 7, p. 68. * , ‘ 

gradual enbonoemenf of the rent of tenure may be ordered by Court, a. ,0 p. 77,}. 
cnee enbano^, no further enbanoement for fifteen year8,m 9,119, pp. 77,413. 
fd mcatey'Xent cd taiimit having alight of oomipanciy, ss. 20,97, 1^ 

ponible on^ under tilm provisions of thh Act,- s, 88, p, 141', . ^ \ < , 

pofsi^N oontcaof Bubjecli to what oon^ioais^ j. 29, “ A 
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OTHANCEMBNT—' • 

' i^e ooattaot lauBt bo in iraiting and regiabcled, b. 20, pi 141. 

* enbannement by oontraot mnat not be more thM two annas in the rnpoe, b. 29 (h) p. 141. 
no farther enheboement for fifteen yeaari, b. 29 (e), and 118, p. 141,430. 
proviso where higher rent paid fpr previoos three yearn, SB. M (i), pp. 141. 
whore enhancement is in oonsideratioh of lar^lo^’s improvement, s. 29 141, 

where land proviouBly held at specially low rate in^consideration of onltivatW partionlar 
crop, s. 29 (»«), p; 141. # 

possible by snit on what grounds, s. SO, p,*14S. - 

mles as to, on ground of prevailing rate, s. 81, pp. 17&-.^, 
as to cmhancement ground of rises in prices, s. 82, p. 178., 


as to enhancement on ground of landlord's improvement, ss. 31 (<i), 33, pp. l76,180. 
as to enlmnoement on groand of inorease in pgodbotive powers due to fluvial action, s. 

p. 18i. • 


34, 


* 


enhancement by suit to*be fair and equitable, s. 36, p. 181^ 

Court may order prdgresBi ve enhancemen t, a. SH, p. 182. 

oases, s. 32 (b), p. 178. 

lotioe of enhancement nooosBary*or not, oi3”al3-^low law on the subject, p. 153. 
riisto as ovidonoe in proceedings for, s. 39 (8), p. 187. 
of rent of raiyat not having a right of occupancy, SA 43, 4G, pp. 197, 209. 
anocoBsive enhancement suits may not be brought at shorter interval than fifteen years, 
88,87,113,4>p. 182,430. . * 

time from which decree for enhancement shall take effect, s. 1G4 p* 472. , 

of reift of area comprised in tonoro in estate not permanently settled on expiry of tem¬ 
porary settlement, s. 191, p, 642. • 

A co-sharer cannot sne for enhancement of rent, pp. 147—9, 636. 

bat an ijaradar may, p. 147. 

joint trial of enfaanoemont salts, p. 168. 

burden of proof in enhancement snits, pp. 158—9. 

ENTEY TTPON LAND- 

Itocal Government may confer power of, on Bevenne-offiesr, s. 189 (1) (b), p. 642. 

ESfABLISHMENT— 

under IX of 1880, B. 0., s. 91, p. 715*{ s. 109 (1) and (2), p. 718 j s, 188, p. 722 ; ss. 136—8, 
p. 728. • 

for partition of estates, VIII of 1876, B. C., a. 38, p. 766. 
of Coart of mrds,*lX of 1879, B..0., a. 16, p. 796. 

• » 

ESTATE-- 

saving Its to—not permanently settled; onhiuiooment of rent or fixihg fair and equitable 
rblnt in —ar, ss. 1(E and 192, pp. 642, 648. ^ 

defined, s. 3, VIII of 18S5»p. 26; IX of 1880, B. 0^ s. 4, p. 696; VII of 18^, B. 0., s. 8, 
pr787 j VIIl Of 1876, % 0., s. 4, p. 758; VII of 1868, B. 0., s. 1, p. 681 j IX' of 1879, 
B. 0., B. ^ p. *. , 

provisions of Oess Act as to ——, s. (1), p. 7(]fi. « * 

provisionr iSststes Partition Act, s. 16, p. 76r; s. 87, p. 774} s. 126, p. 782} s. 129, 
p.782.. • • . • • 

assets of ■ — defined, VIII of 1876, B. 9., s. 4, p. 774. 
joint undivided • ^flned, id. » * * • 

parent — defined, id. ^ 

separate -i-* defined, id. ■ * * * 

provisiens as to — of VII of 1868, B. 0.j%< 10, p. 688. 
provisions as to «—■ of XI of Ib89, s. 6, p. 664} s. 14? p. 
protMonias to qj Vll of 1882, s. 12 (l’0)t P* 6111 

Court Act as to —i as. 28 (a)-^ p. 797< 


t s. 17, p. 667} t, 60, IP* ^74. 


tV 


Pirovisiont of ca^ Act as to -A-,«. Ijp, S. 167, p. 726. 


r»otpiK]iar. 



INBEX. Sit 

I , 

IVIDENOE—• 

price lists for past years to be relevant, 

price li>itB prepared after passing of Act to be presnmptivo, s. 1S9, pp. 
zenindari papers how far admissiblo in, pp. 221—28, 279—80. 
value of jnmma wasilbaki and road-cess ^pers as, pp. 279—SOy 276. 
ex parte d^pree evidence or not, p. 278. 

rales of recording, s. 148 (A), p. 460. , 

EXCE^SS IN AREA—Ftie Altebation. , 

EXECUTION—See Becbeb, iTudicial Fbooeoube, Sale fob abreabs uedbk 
Decree. > « 

application for of decree or under the» Act, not being decree for money exceeding Bs. 600, 
to ^ made within thrBe* years frrai date of 1^1 decree or order, Art76 of Seh. Ill, 
g>. 565. *1 • 

except where judgment-d^tor has Vy fraud or force prevented execution, in which oasS^ 
Indian limitation Act to goverm Art. 6 of 8c^ III, p. 566^ 
of decree for ejectment to be stayed,^ amennt paid witlin 15 days, s. 66 (2), p. 286. 
an oral application in certain oases, b.»148 (g), p. 460. 
but not if decree be for ejeotmentj#or arrears, s. 146 (g), p. 460. 
stay of-, Vil of 1880, B. C., s. 16, p. 688. 

EXPABTB DECREE— 

relevant as evidence of rate of rent, pp. 275—6. 

EXPENSE8- 

of service' of possessor, IX of I860, B. G., ss. 97—8, p. 716. 

EXTENSION— 

of time for lodging returns, IX of 1880, B. C., s. 17, p. 696; s. 24, p. 701. 

PAIR AND EQUITABLE RENT— 

in case of tennre-holder, s. 7 (3) (2), p. 75. 
occupanojr-raiyat to pay, s. 24, p. 137. 
presnmpraon as to, s. 27, p. 140r 
enhancement by suit to be, s. 85, p. 181. 
non-oocupaucy-raiyat to pay, s. 46 (6), p. 210. 

FARMER—See Tjaba. 

under Yll of 1878, B. 0., ss. 22—6. 

FEES— , 

for statement of account, 8. 57 (2)’, p. 281. ' ^ 

to accompany gn application for deposit of rent for each Us. 25 as.part, s. 61, p. 264. 

for servioe of notices not trial notices by Civil op>BGvouae Courts, s. 189, pp. 5 4g . 

under Cess Act, s. 98, p. 716; s. 187,op. 721. * 

under Land B^stration Act, s. 60, p. 749; s. 64, p. 721. 

unden^states Partition A8t, 2. 47, p.*767 { s.ASS, p. 784. 

‘ tabled-XI of 1869, Soh. B, p. 671. 

. muter III of 1862,«. 0., s. 3, Soh. 1—3, p. 6^. 

FINE— * • • , 

fcjc fa^ure to give a oonnte1^rt4bf receipt, Ac., s. 68 (6), p. 261. 

Cess Act, s. 140, p. 724 f s. 180, p.Ji^. * 

under If of l«f79; s. 14, p. 651. 
under Iwd B^stration Act, s. 66, p. 781. 
under Sstatea Partil4<ni Act, s. 137, p. 788. 

FISHERIES- • • 

ptoyisdoiBs of the Ict aa to suit for recovery of cuteaiu dE E4ttt to % i. j 8^, p jin. 
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. # 

RATES- ♦ * 

:: i, >r righto of raijnto holding at fixed mtea, g. p. 92. 
j;. "may not be ejected for axreaxB of rent, e. 65, p. 281, 

ACTION—. 

, aa a gronad of enhancement of rent, si. 80 (d), 8^ pp. Ug, igi 

:irOBEST* BIGHTS— , 

pyorigione of idie Act as to snito for reoorery of arreara dl rent to apply to, a. 193, p! 644. 
j; ;E6BEEITURB— ^ 

* upon breach (d oonditiona of lease^^iSea SjeottnenL 
eqnitable fplief to tenauto againat, a. 165, p. 4SiB. ^ 

applieation nnder,4i. 8& p. 327. 

. *' ' of receipt, Bch. IX, 663; 

of aooount, Sch. II, 651. « 

6 ' .pf niotioe im4iBr, aa 12,13,14 and 16, pp. 83,88—91^ 
of notice under, a. 87, p. 889. ^ 

^toriouB ditferent preaoribed under the aettlement rulea, pp. 364—420. 

tyfldiaarah, p. 4CO. ' 

, . of khaiian, p. 409. * 

‘ of ^^atraint regiater, p. 439. 

apedal regiater of anito to bo kept in —«- proaoribed by a. 63. of 0. P. Code, a. 146, p. 467. 
under Oeaa Act, Soha. A, B, G, D, E and V, pp. 730—5. , 

under XIX of 1793, a. 2^ p..638. 

Under VII of 1880, B. 0., ^h. II, pp. 692—4. 

.piBDEN- 

lowe (Ti land for, how for proteoted on aale for arreara of roronne, aa. 27,62 of Aot ZI of 
1869; and aa. 12 and 13 of Act VII (B. C.) of 1868, pp. 669, 673, 683. 
dh aale of teUure or holding for arreara of ito own rent, a. 160, p. 485. 
on occnpanoy in, aa. 26,18^ pp> 24,607. 

d^AZJlTTE— , 

publication in, of official prioe-liata of ataple food*cropa, a. 89 (6), p. 186. 
pabliodbi<m in,* of i%les mode under the Aot to be conoloaive evidence that they are duly 
made, a. 190, p. 642. • 

rnlea pnbliahed in, under the Act,«. 190, pp. 401—20. 

, date of b^ieratum oi the Aot aa published in, p; 19. 
inatmotionB about fonab%>f receipt aa publianod in, p. 663. 

OHATWAHI TENURE-^ee Pt. V, pp. 631—062. 

inoidmito of—not affected by the Aot, a. 181, p. 620. 
ease lair on, p. 620*-l, *, 

GOVERNMi^Nlf—See Local G^j^bekment. 

indlndsd in tlfe definition of the term laadlord,*’ V. 3 (4},*p.^7. 4 

prooedure for realtoation of rente in estates ofjfuot affected the Aot, a. 105,» 545. 
may purehaae at reyennl aale, XI of 1859^, 68, p. 674. * 

OP BENGAL- , * ‘ 


^ poneraof 


, under Oef^ Aot, 1.188, p. 723. 


||ipVBB|rOB»OJ|N|R;^L IN OOHNOILAu 

i'Sjr to aurr^ and preparation of Beoord Of Bij^ta, a. 101, p. 481. 




under the Oeas Act, s. 109 (2), p, 718 1 8.*188» p. 723. 

GBOWING CROPS—(S'ee Immoveable peopeett ahd Oeops. 

GUARDIAlf— ' , . 

provinoni^of IX of 1879, B, C., a»^K> —, >8. 42—6, p. 800. 

GUM^SHTAS—SeeAoENT^ * • 

are recognized agents of laindloi^, s. 114, p. 430. 

HIGH OOTJRT- 

may make rales defining poerdcs and dnHiea of managers, 3.180, p. SSL • 
to l^ar appeals from Special Jndges as to entries in^eoord of*ll^ht8, s. 108, p. 427« 
ma^a on hearing, settle netr rent, s. 106, p. 428. 

may transfer proceedings in Civil Gonrt to Bovenne-Offioer, 11^1), p. 429. 
may make roles for reg^ting prodbdnre in distraifit, s. 142, prwO. 
may make roles dooming that portions of Civil Procedure Code shall not apply or,shall 
* apply with modification to sTjjts Mween landlord and tenant, s. l43 p. 

may direct service of summons in snit to recover rent hy registered letter, s, 148 (d), 
•p. 460. * 

to publish draft of rules which it proposes to hiake nnder anthoritf conferred by Act. 

#.190,p. 642. * • 

apd with notice of date not earlier than one month when draft will be taken into consider¬ 
ation, s. 190 (3), p. 542. • 

to reoeivo and consider objection or snggosbion as to draft, 190 (4), p. 642. 
may amend, add to or cancel rales made by itself, s. 190 (6), p. 642. 
roles framed by, ander the above provisions, see Manager, Distraint. 

Cess Act does nob afCect immoveable property within (^nary original jurisdiction of 
IX of 1880, B. G., B. 2, p. 695. • 

HOLDER—(c) Estates ob Teeubeb. 

Cess Aot as to , IX of 1880, B. 0., s. 4, p, 696; s- 18, p, 698; ss. 17—20 (3), pp. 699— 
700; a. 2d, p. 701 1 B. 31, p. 70S; as. S3—4, p. 703; ss. 4d«'4, p. 705; s. 47, p. 707 1 < 
8. 61, p. 708} SB. 68—4,#pp. 708—9 j a. 66, p. 709 ; ss. 68—9, p. 710 { ss. 61-4 (J), 
65, 67, 60—1, pp. 710—12 j ss. 86—7, 89—90, pp. 714—716 proririons as to ■■■■■*■ of 
II of 1819, 8.8 (3), p. 648. 

HOLDING—See Divisioe. 

defined, s. 3 (9), p. 41. 

defined, IX at 1880, B. C., s. 4, J>, 696. ’ « 


HOMESTEAD- See Rights of ,Oooupaect. 

incidents of, held by raiyat otherwise than as part of his holdifag. to be regulated by ' 
oastojq^ or usage, s. 182, p. 521. 

<* and in the absence of enstom or v^age by provisions of the Aot s. 182, pi^ 52^ 


HOOGHLY AIStD BURDWAN DRAINAGE ACT— 

# % V 

.okhaa tinder^ recoverable as arrears of tg»t, s. 38, of Aot T. (B. O.J of 1871, p. 790, > 

.:p[biTSE.w ■ • * 

proyirions of Batates'Partitioh Aot as to—f, viii of 1876, B, 0., ss, W—90, pp, 774— 

H^LADAB 



dasofipj^on ai^p, 69, 

tm ijarodtt ci| farmer oann^ a^snob aoqoire a ril^t OflWhli 

ean ba aoqnlired nnd^,^ bmiir ol 



.• I. lITt 'i'■: ■ 'j. it,' ' 
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PROPERTY- 

1 ' iilu^des growing oropa, a. 8 of the Bf^stratioc Aot. 

. 'Cew Aptaa to-r—* sa, 4—6* pp, 696-7 i 8.72—6* p. 712-*^; as. 78—9, p. 718;$. 
a. 82, p. 714 ; a. 107, p. 718. * 


liCPBOVRMFNT— * . • • 

enl^moeaient ol rent on aooonnt of landlord'a, aa. 80*(e), 81 (d), a. 88, pp. 
deflnitlbh of, a. 7& p. 822. • 

certain worka to oe preatuned to be, a. 76 ^2), p. 828. tk 
dwelling honae an improrement, tb. ■ 

' Fined and oconpanogr raiyat cannot be prevented from piaking on, a. 76 \ 
pp. 823,324. • 

exoe^ on gronnd that the landlord is willing naake it Umaelf, a. 77 (1), p. 324. 
where botf wish to malm, raiyat to have ntior right, a. 77 x2), p. 824. 
nnleaa it afleota other holdings of ^e lan<uord, a. 77 (2). p. §24, 

- . Collector to decide questions aa to right to mak#, s. 78, p. 825, a. 79, p. 824. 

4 on-ooonpanoy. raiyat kpititled to oqpstmct wells |i\d dwelling-honae, s. 79, p. 326. 

< not entitled to mi^e other improvemontsVithoat landlord’s permission, s. 79, (1), p. 826. 
but may reqnpst landlord in writing to make, 79 (2), p. 826. » 

' ‘ and may himself make, if landlord is nnable or nefi^ectB, s. 79 (2), 826. 
re^tmti^ of landlord’s improvements by application to Bevenue-officer, s. 80, p.^825. 
form nf swh application, p. 327. , * 

i:,. ' C|^toati<m to record evidence as to improvement, B. 81, p. 827. , , 

. eomneflaation for improvements when a raiyat is ejected, a. 82 (1), p. 328. 


, 178,188. 


).W( 1 ), 





no omnpimaation for improvement made in pnrananco i 
anbatantial advance, a. 82 (8), p. 328. 
retronicotivo effect of, up to 2nd March 1883, a. 82 (4), 328. 

IfirtB il 4ov^ment may make mles requiring the Coart to associate with itself asaeasora 
: ,^'awnrd oompensation, a. 82 (6), p. 328, 

on which eomponsation for, is to be oatimated, a. 83, p. 328. 
ttb' cn^rddt can bmb'. tenant’s right to make improvemonta and claim compensation, s. 178 

OF TEaTANCY— * 


/. bf n i^nre-holider, s. 17, p. 91. 

' of a fined raiyat, a. 18, p. 92. 

. of an bCcnpansy-raiyat, as. 23, 26, {ip. 134,140. 

an ooonpancy-raiyat. aa«to transfer, pp. 123—133. 
nu^ be determined ou application ef landlord and tenant, a. 158, p. 476. 

Sale, Sohhabt^Sale, Saee eob ABBBi!B9 of Beet, 

avefidanoe- irf, tfr sale of tenure or holding in exeontion of decree for arrearifiof Itn own 
' cent. aa. 189-177, pp. «l«-606. • 

ifiepaiug bfi 1®1 P* 

Wgiatratito of fatatramenta creating, s«115, p. 606. 
nGtlfteatiqi|<)f,jso landlord, b. 176, p. 6(%. * n 

lanoednre lo:^ attnnlUng, a. 167, p.^496. 

UmiAN liDflTATiON AOT—iSee Limitation. 

a^tionH 7, 3,9 pf, not applicable to rent ^ita, a. 185 p. 638. 

^; iffeftaiona Cf, applicable to rent snita, a. 186 (8), p., 688. ^ 
ilp>lm>p(dat, pp. 631^^ 

aSiK 1 (Hfr/xvr ' • 


f, a)5^-8, pp. 7X1—21 «. «4, p, 716 ,* a. 128, p. 721. • 


•I’.T I ■ 

^k<Whiolil.n»nii.ia payable, SB.'63,*64,pp. 244—6.'' ' , , • ' ■ . 

^ wiji^hnedtliin arrwir, ia.,84 (2X 

7X9 • *. :«0, p, 7]^ p a. 88, 



otod yeftp 

n, .46, Pf 



I 


INTEREST-1 

on nrrear of rent at what ratoi a. 07, p. 28^. 

not affected by contract, s. 14 (3) (h), p. 607. |. 

not permitted in addition to 25 cent. damaq'e 8 ,|. 68 , p. 291. i 

on pnrchaae-mouey of transferable tenuje or holcUtig when sale aside, s. *174 (IJ, 
p. 502^ • 

on arrears of rent at enhanced rate, p. 290. 
waiver of, p. 290. • 

Oeis A-ot as to — , ,b. 4S, p. 306 j s. 47, p. 7W 5 a. 88 , p. 711. 
proviaiona as to — of XIl of 1841, a. 2, p. 676. 

INTERVENTION— 

in rent suits disconraged, p., 2 ^. 
of a benami-holder, p. 271. 

IRRI&^TION— 

charges to be considered m prooeediqgs for oommntaiion of rent? s. 40 (4) e, p. 194. 
an ittiprovomont, a. 76 (3) b, p. 323. 

, The Boiigal Irrigation Act, p. 791. * 

provision of Cess Act as to-kinds, s. 109, p. 718. 

ISTEMRAEI TENURE— 

protected from avoida^oe on sale of estate for arrears of revenue, 8 . 37 of Act XJ of 1869, 
and 8.13 of Act VII (B. 0.) of 1868, pp. 670,683. 
descriptions and incidents of, p. 36—41. , 

JOINT LANDLORDS—See Co-shareks. 

to act collectively or by common agent, s. 188, p. 636. • 

JOINT UNDIVIDED ESTATE-Nee Co-siiarers, Manager. 

Appointment and removal of managers'of, when oo-owuors dispute, s. 93—100, pp. 346— 
357. 

JUDGE— See Judicial Procedure. 


provisions of Land Registration Act as to —, s. 60, p. 760. 

JUDGMENT-DEBTOR— • 

cannot bid at sale, s. 173 (2) (3), p. 601. 
may apply to set aside sale, s. 174, p. 602. 


JUDIjOIAL NOTICE— , 

provisions of Oes^ Act as to — of list of ^efanltcrs, s. 19, p. 700. 

JUDIOIAI^ PROCEDURE— See Agents, Rent, Arrears of RBaiT. 

High Court may, with approval Rf Governor-General ift Council, modify Civil Procedure. 

Code in ita^pplication to suits between landlord and tenant, Si 143 (1), p. 450. 
sabject to such modification, the Civil Procedure Code to apply to sadi suits, s. 143 (2)i 
’ p. 450. • • • * * i 

certain sections of Civil Procedure Code not to apply to suits for the recovery of rout, ' 
b, 148, p. 459. * * * • 3 * 

jurisdiotiun of.Conrts in proceedings undps the Act, s. 144, p, 451. 

. naibs and gamashtas to bo reoflgnisod agenta of landlords, altlhongh resident within thW' 
jnriMiotion, s. 145, p. 456, • • 

specml register of suifis to be Sept in each Qburt in form prescribed by Local ^ 
s. 146, p. 457. .• « • 

IIP lecond suit for rent of the Sfvpie holding within three moatlls, s. 147, p. 4i655 
roUs of procedure for suits to recover rout, s. 148, p. 459. ^ ^ 

particukfrs to be inserted in plaint, s. 148 (b), p. 469. . ' 

sninmons for final disposal unless in specud eases, s. 148 (c), p. 460. 

High Ooart may diredt servioa of summons by registeredf^etter, n, 148 (d), p. 4(30,' 

no wrritteasfcatnment without le|w4cf^oart, 8,148,(•), p. 460. . 

evidence how to beyteoordpd, t. IWfl/ J, p. 460. ■ 

exemption suiy be had on oral 8.,lifi8 (p), p. Iw. 
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^^^^pTB00BDtJRE~^7(w^W^. 

releBB it is a deoree for ojsotmont for'an^ars, b, 148 (^), p, 460. 
no exeontion ^ assigaoe of dooroe nnless land ia rested in Jum, s. 148 (h) p 4 SO 
payment into Court of mon^ admitted to be due to Shird person essential’before a plea of 
payment u heard,149 (1), p. 466. 
nptioe of payment to be ^pren to thiid person, s.'149 (2), p, 466. 

nnle^ snob person institutes a suit iritbin thr4e months, money to be Wd to plaintiff, 
o* 149 (3), p. 466. 

this not to aflfeef right of third person toMreoorer it frojn plaintiff, s. 149 (4), p. 46®. 
no ploa of payment admissible without a payment in Oonrt of the amount admitted to be 
dne, s. 160, p. 

in these two cases Court may accept a reasonable portion ol what is admitted to be due... 
s. 161, p. 468. j L ^ 

Court receipt money paid in receipt to be a Veflid acquittance, s. 152, p. 468. 

no appeal in certain oases; District Jnd&e’s power of revision, s. 163, p. 468. t 
case hiw on the point, pp. 469'-472. < 

decree for enhanoemmb|$-talfe effect from what ^me, s. 154, p, 472. 
equitable relie^<j tenants against forfeitute, s. 165, p. 472. 

4Slll8|^Wt'5 S^y>going crop when raiyat ejected, s. 156, p, 473. , 

in a snit to eject trespasser, Court may order annlternatire of paying a fair rent, s. 157, 
p. 425. • 

Court may determine incidents of teqjiinoy upon application, s. 168, (1), p. 476. * 

Oonrt may, to this end, direct local inquiry by lieveuno-offioer,p. 158 (2), p. 47]f. 

‘ such^rder to have effect of decree, and be subject to appeal, s. 158 (3), p. 475. 

JUIiKAE—-Sfee Fisheries. 

case law on, pp. 544-6. 

JTOMABUNDI PAPER-Ficfe Evidekoe. 

JUMMA WASIL BAKI PAPER-Fide Etidence. 

value of such papers, p. 221. 

JtJNaLEBURI TENURE— 

descriptions of, p. 96. 
entitled to lenient consideration, 
bat liable to dbhancement, p. 73. 

JURISDIOTlON-^-iSee JumciAi Procedure. 

in proceedingB under thb Act, s. 144, p, 451. 

with re^poct to suit for arrears df rent of homestead land, p. 453. 

doflnad, VII of 1868, B. C., g. 1, p. 681. , * 

provisions as to—of vll of 1868, B. 0., s. 10, p. 683. 

of VII of 1880, B. 0., B. 8, p. m. 
of Xl of 1859, 8. 83, p. 669. 

^AMAT LAND—jSee Khamab. 

KHAMAB5- • . , 

nothing im Chapter V of the i.ct eoxffers a rtffht of oilcdpancy in, if held nn^r a le^ or 
for a term of^am, s. 116, p. 481. ^ , 

ease law on, p. 432. •. » . ■ • 

provisions of’Ohapter VI as to non*ooeapanoy raixatB do not apply to, s. 116,^. 4S1. 
liomd Government may mr^er survey andfeoord of, within a loi&l area,.s. 117, p. 482,* 
Bovenue-opcer may, on .triplication of proprietor f>r tenant, ascertain and record what 
land is, s. k 488* 


l^edtMm for ntoor 
riti«sior'\h'o,( 

“.tb" ■ 

MABW^ 


jf, 8.118, P- 488. * * 

atidn of, a. 180, p. 484 

,;i„J«l(l)®,484. 

, 1 ■! ’ fi' L 
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INDEX. 


KHTJOKASHy EAIYAT-^ ' , 

who ia a, —Sie the Introdaotion. * 

his protet tion against an anction-purohaser at a revonne Side. 

and against an anotion-porohases at a rent sale, cl. 3, of s, 11, Beg. YIIl of 131B. 

KHASRA— , . .. 

% 

form of, p. 40S. 

KHAtriANS— " 

form, p. 405. 

KIND— ' ^ 

rent pa 7 id>l 6 in —See Fso|^b-Bshts, ** ^ ^ 

LAKHiRA J— » ’ 


XIX of 1793 as to-ss. 2—3, pp.^32—4; s. 10,. p. 638 j g. 1*?} p. 687 ; s. 20, p. 688, 

XXXVII of 1793 as to-, ss. 1—4, pp. 630—3; s. 10, p. 6i3 s s. 12, p. 644; s. 15,p. 644 j 

• SB. 21— 2, p. 645. * , 

XIV of 1825 as to-, ss. 2—8, pp. 658—9. > 


LAND*— See Entbt vpoir Land, Homestead. j 

> 

not defined by the Aot, pp. 30,109. 

its definition in other Acts, p. 109. » 

fiow defined in the Public pegs Act, p. 696. 
occupancy right to accrue in onltorable, pp, 109—10, 98—99. 
jurisdiction with respect to arrears of rent for, pp. 30—35, 453—6. 

Cess Act as to —, s. 4, p 696; s. 33, p. 703; s. 400, p. 704. 

II of 1793 as to —, s. 37- 

XIV of 1793 as to ——, ss. 4—8, pp. 664—6. 

II of 1819 as to ——, ss. 7—8, p. 650. 

Land Registration Act as to —, ss. 33 and 35, p. 745. 

Estates Partition Act as to —, s. 4, p. 755; s. 88, p. 774 ; s. 110, p. 778; s. 112, p. 779 1 
ss. 114—7, p. 780. • 

IX of 1825, as to —, s. 7, p. 825. • » 

LANDLORD — See Aamv , tBOOEDUBE-EENTs, Receipt, Reqpbd op Rianrs, 
Tbanspeb, CO'Shabebs, Joint Landlobds. 


e or tenare, b. 90 . 


definition of, s. 3 (4), p. 27. * 

notice to, of transfer of permanent tenare, ss. 12,17, pp. 81,* 91, 
cannot acquire right of occupancy againft himself, jjlk. 103. 
effect of acquisifton of right of ocenpanoy by, s. 22, p. 117. 
may n<^ impose abimbs on his tenants, s. 74, p. 117. ' 

entitled, unless restrained by contract, to measure all land in his > 
p.340. ’ . 

damages agai&t, suing for rent without reasonable or probable oanse, s. 68 (2), p. 291, , ,'j; 

’ * aoqnisition by, of land for buUding^r other nst/hl purpose, a. 84, p. 329. 

may enter on^edding sorrenderea and let or onltiTate himself, s. 80 (Sj, p.'’SS2. 
may enter on holding abandoned, bqt most give notice to Collector, a. 87, p. 836. 
not Rmnd by division of tenare or holding qr distrifantion of rent paademthout his 
, . oonsentf s. 8g, p. 839. a ** ■ f 

wheresBOoh oonsont may be inferre^pp. 84-A.7, 340 . ‘ 

* not bonnd to recognise transfer, pp,’272 —4. 

'notification to, of iuenmb^o^ created tenures and holdings, s. 176, p. 505. 

. ofi^itionB binding proprietor A permanent tenure-fiolder bind persona oooQp]ril^''i 
‘ within t^ir estates or tenures, 1^, p. 545. * 

LANDLORD.ANDTKNANT— . '..'.’’N. 

retetioa pt, haw. ,£ajr affects bf 1 

ap{)liqatiioa'afthe 4 : 
reliM;ion<' how j 





IN&fiX. 

• * • * 

ilk ^ 

ou vd&atary tranafor of pei;iaauont teatlre, aflS (3), p. 81. 

vn sale of enoh tenure in exeoation of decree other than rent decree, s. 18 (8), p. 88. 
on snbcession to snoh. tenure, a, 15, p. .90. • 

LAND REGISTRATION ACT- . . , 

receipt of person rogistored under, as proprietor, ^manager, &o., is a goo^ discharge for 
retit, s. 60, p. 253.. , 

person not registered under, as proprietor,«managor, &c.|Npiay not distrain for rent,«. lilt 
p. 435. • 

provisions of, pp, 265, 737—57. , 

' LAND REVENUE— 

separate Mability for cesses*'commences from same ^t^AS separate liability for —, 
IX of 1880, B. C., s?43, p. 70^. , « 

^BASE—-Nee Incumbrances. 

for permanent building, garden, tank, canal, &o., Ac., protected from avoidaxice on 
sale of estate for arrears of revenue, p. 68. • • 

of land for d^elTing.houses, manufactories, &c., is a proteoted interest, s. 160, 
definition of, p. 200. , 

when a ledfee is tg be registered, pp, 20^—1. • 

^ority of registered leases, pp. 201—3. , ^ 

does no* prevent the growth of ooenpanoy right, s. 178, p. 606. 
with defined boundaries or not, p. 234. * 

■irill of 1819 tis to-, s, 2, p. 570; s. ll (2) and s. 12, pp. '678—9. 

VII of 1822 aa to-, s. 3, p. 603} s. 7 (3) and (4),1). 606. 

LEAVE— 

Oess Act as to —s. 109 (2), p. 718; as. 183 and 185, pp. 722—723. 

LEVY— 

Qess Act as to —, of fine and expenses, s. 18, p. 699 j ss. 21—3, p. 701; s. 77, p. 713 
of fines legal notyitlistanding ajjpeal, VII of 1876, B. 0., s. 31, p. 745. 

LIABILITY- , 

of proprietors and mortgagers, VII of 1876, B. C., s. 68, p. 752. 
of purchaser, 3fcl of 8.859, s. 80, p. 669. 

for default of non-engaging partners, VII of 1822, s. 10 (8), p. 610. ^ 

LIEUTENANT-GOVERNOR OY BENGAL— 

• Cess Act as to —bj 8, p. 69; ss. 11—2,’ 16, p. 698; ss. 88—9, 42, 46, p. 704—7 j s. 6 
p. 710 5 S. SB, p. 714 s 8. 88, p. 714; s. 100, p. 717; ss. 109-14, pp. 718-00; s 116 
p. 720 J ss. 127—3^ ppf 721—3 ; ss. 142-4, p. 7^4; ss. 146—7, p. 724—5} ss. 163—5 
pp. 726 J ss- 163 t* 5, p. 727} ss. 180—2, pp. 729—80. • 

^ tiund Registration Act as to ——, s* 3, p. 737 } ss. 39—41, pp. 747 } s. 48,*p. 746 j s. Rl 
p.7^ • ^ • 

Rstate Partititm Act as to —, 8„4, p. 768 j s. 45^ p. 767j ^ 182, p, 783^ j s. 141, p. 784, 

yil.of 1668,dS. C. as to-, s. 6, p. 682^ 

IX of 1879, B.O. a# to-, s. 6&, p. i 








